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PREFACE.

John Randolph Tucker was born at Winchester, Virginia, on the 24th of December, 1823,
and died at Lexington, Virginia, on the 13th of February, 1897. He was the son of Henry
St. George Tucker, President of the Court of Appeals of Virginia, and grandson of St.
George Tucker, also a member of that court, and who was the author of "Tucker's
Blackstone," the first commentary on the Constitution of the United States. During a long
and active professional career, the author served for eight years as Attorney-General of
Virginia and for twelve years as a Representative in Congress, during four years of which
DADDODOOuWODN000ADDO00OGO 0! 000ADDODODOu0N000ADO0O0O0OGO0O!
of the House. From early life a close student of the Constitution and of the constitutional
history of the United States, he had long cherished a purpose to write a commentary on



had long cherished a purpose to write a commentary on the Constitution. His eminent
public career brought him into living contact with many great questions on which he had
read and thought deeply; and on his retirement from Congress in 1887 he hoped to take
up his long-meditated work. The exaction of professional labors, to which were added
from the year 1889 the re-assumed duties of the Chair of Constitutional and International
Law, and Equity in Washington and Lee University, delayed the beginning of systematic
work until the autumn of 1895, and his death in February, 1897, has, unfortunately,
devolved upon me the task of carrying through

the press the manuscript which he left. This I have cheerfully assumed, not only from a
sense of filial duty, but in obedience to his wish expressed but a few weeks before his
death.

The author never revised the manuscript, which was left as written out from the notes of
the stenographer to whom it was dictated. The transmission of ideas through an
amanuensis, and the translation of stenographic symbols into English, must necessarily,
at times, be at the expense of accuracy of expression and style, and I cannot hope to have
freed the original from errors necessarily incident to such a mode of composition. My
purpose has been at all times to preserve the original just as it was expressed by the
author, rather than to attempt to correct any supposed blemishes of style or occasional
obscurities of expression, or to change any colloquialisms more fitted for the lecture-
room or the hustings than for the dignified pages of refined commentaries, preferring to
retain such rather than incur the danger, by change, of imparting to any passage a
meaning different from that which was intended.

When the Constitution proper is reached, it is treated consecutively, section by section,
beginning with the Preamble and concluding with the Amendments; and wherever
constructions at variance with those advanced by the author have been given to any
clause by authors or judges, the views of such authors and the opinions of the judges
bearing upon the decision are often given at length.

Clause 1 of section 4, article I, of the Constitution, the Fifteenth Amendment, and the
second, third, fourth and fifth sections of the Fourteenth Amendment, are not treated in
these pages, as the end came before they were reached.

The idea of supplying these omissions has naturally occurred to me, and I have not been
free from doubt as to the propriety of publishing a work which was incomplete in these
particulars. My doubts, however, have been resolved in favor of publishing the
manuscript as I received it, for the reason that the omitted sections, in the minds of many,
would not be considered of much practical value, in view of the adjudications of the
courts; and especially for the reason that I felt that to supply them by the hand of any one
other than the author, however well or however conformably to his well-known views
such work might be done, would surely tend to weaken the force of the book.

Many valuable suggestions, in the course of the preparation of the work, have been freely
given me by President Wm. L. Wilson, and I have been relieved of the burden of the



preparation of the table of cases by Mr. E. Morgan Pendleton, of Lexington, Virginia, and
have been the recipient of other valuable aid from him. To Mr. H. Parker Willis, my
colleague in the Faculty of Washington and Lee University, my obligations are chiefly
due for his intelligent suggestions and untiring labors, so freely given, embracing the
entire preparation of the work, including the Index — the latter being entirely the work of
his hands.

I cannot hope that this work which is now given to the public will be free from criticism,
or that the position of the author on all subjects discussed will be accepted without
dissent. The book is an expression of the views of the author, not merely his intellectual
opinions, but his deep convictions, in the consistent exercise of which he lived and in the
faith of which he died; and neither the dissent of friendship, nor the storm of popular
indignation, nor yet the hope

of political preferment, ever shook his unswerving devotion to them. He religiously
believed that the maintenance of these principles was necessary to the stability and
preservation of the Union and the happiness and prosperity of the people, and that their
rejection would as certainly result in tyranny, despotism and ultimate dissolution.

H. ST. GEORGE TUCKER. WASHINGTON AND LEE UNIVERSITY, LEXINGTON,
VA., April, 1899.
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CONSTITUTIONAL LAW.



CHAPTER L.
INTRODUCTION.

§ 1. Political Science should be based upon principles established by the use of the
Inductive Method. When speculative theories yield to facts, this science will become
philosophic, and will have practical value. It is a practical science and not a theory. The
relations involved are infinite, and the social machinery needed for their regulation is too
intricate to be constructed upon any other foundation than experience.

§ 2. Politics or the Science of the State, deriving its name from po/lij; (city), or politei/a
(constitutional government of a state),' which has its root in polu/j, the many, is the
Philosophy of the Corporate Unity of the many, bound together in society. This
incorporate being, e pluribus unum, we call the State, the Commonwealth, the Nation, the
Body-politic.

The same root is probably found in the Roman populus, perhaps in the Res publica. There
is also another word, civitas, which is more restricted, importing the whole body of
citizens, and is in contrast with Aristotle's p/h~qoj politw~n, or mass of citizens
governing the State; involving a distinction hereafter to be noticed specially.

Cicero defines populus thus: "Populus autem non omnis hominum, coetus, quoque modo
conjugatus, sed coetus multitudinis juris consensu et utilitatis communione sociatus."

It is not an aggregation casually brought about, but a coetus, a going together of the
many; sociatus, companioned

! Aristotle's Politics, B. 3, ch. 1.
* De Rep., Lib. 1, 25.

and allied; juris consensu, by the sanction of law; and utilitatis communione, with a
community of benefit, making thus a common-weal, or Res-publica.

This definition is valuable, while not in accord fully with modern thought. It defines the
civil body politic, a generic term, which best describes that which is often called State
(Stare) from its territoriality as distinct from a nomadic body; — or nation (nascor-natus)
because evolved from the family nucleus; or a common-wealth because constructed for
the common weal. It is a political body of citizens united for one social life; not the
plh~qoj politw~n of Aristotle, which meant only the mass of voters in the state — but the
whole body of citizens organized into a state."

§ 3. And lot it be noted here that the Body-politic is not the Government, nor the persons
admitted to participate in the functions of Government — but it is the whole body of
persons politically associated. The organic force of the Body-politic, that social power



which controls persons and things, for peace, order and the common weal, is what we call
Government. The expression of that force is Law.

This distinction between the Body-politic and the government is fundamental and
essential; especially in America, where it has been asserted and maintained with peculiar
emphasis, though germinally it may be traced in older institutions.

§ 4. A Body-politic may then be defined to be the organism in unity of the many human
beings, associated by jural bond for the objects of the social state in which is vested all
rightful political power over its members for the common good of all. This rightful
political power so vested, we call Sovereignty, or Supremacy over men and things. In this
definition there are two qualifying words as to the political power of the Body-politic:
vested and rightful. The one indicates the derivation, the other the limitation, of this
supremacy or sovereignty.

These two words introduce us to the discussion of man's
! Aristotle's Politics, B. 3, ch. 6.

relation to the Body-politic, which is rather a branch of Sociology, but is properly
preliminary to the consideration of the relation between the Body-politic and the
government, which belongs to the science of Constitutional Law. Both questions are
embraced in Political Science, and the latter question cannot be understood until the first
is fully comprehended.

§ 5. The only religious creed which will be assumed as true in this discussion will be that
there is a God, who is the Creator and the Governor of the Universe. The principles
established, while they will accord with the Christian system, are not deduced from it as
an hypothesis, but will result from independent reasoning.

§ 6. What is the proper relation of the Individual to the Body-politic? This is the primal
question in our inductive process as applied to Political Science. A condensed answer to
this question will be attempted, without going into details, and without much reference to
the dissentations of authors.

Many writers, abroad and in America, have held the theory of the Social Compact
between men as the basis of Society, and as the fundamental postulate of all political
philosophy. This theory is fiction, and as an hypothesis is unsound, and must lead to
error.

Of such compact history makes no record; and none could have existed. Man-right in
Society is not derived from, nor secured by, any contract between men. Such contracts of
men already in social union have been formed, and constitutions and governments have
been established by quasi agreements, after Society had long existed; but men have
never, when out of Society, entered into it by any compact or agreement. Upon the
institutions of Society, as un fait accompli, men have engrafted a formal constitution for



the Body-politic, which by consent express, or implied from acquiescence, has been
recognized as based on their consent: but institutions historically have always preceded
constitutions. The theory predicates an independent isolation of men, and then

assumes an exodus from isolation into social union upon the terms of a compact, by
which the Body-politic is created, and its authority is made legitimate.

This theory was the revolt of liberty against the claims of the advocates of despotism, and
sought to justify the subversion of established systems of government by the hypothesis
of a compact originally made, of which, when broken on the one part, the repudiation by
the other was justified. This motive, however it may excuse the fallacy, cannot justify us
in adhering to it, especially when, as will be shown, it may be displaced by a more
effective doctrine in behalf of free institutions, based upon undoubted and historic
foundations.

§ 7. If we suppose the race began with a single pair,' man and woman, they were bound
in social relations by quasi consent, and this pair constituted the dual-unit of humanity.
Their union is the ordination by God, and the impulse of natural instincts.” Every man
(except this primal pair) entered society by birth, not under contract. He came without his
own volition, by the will of his parents, and under the order of nature. At his coming, he
is without will, incapable of contracting, weak and the most helpless offspring in the
animal kingdom.

A canon of this School of thought, and perversive of that embodied by Mason in the Bill
of Rights of Virginia, June 12, 1776, and by Jefferson in the Declaration of
Independence, July 4, 1776, is thus formulated: "All men are born free and equal.”

This is utterly untrue — in form and substance. The human being is born not in manhood,
but in feeble infancy. He is not free, when born, but subject to a power he cannot resist or
abridge; and freed from which, he would perish. Nature ushers him into life under this
imperative condition, and assigns him to this subjection, as essential to his life and well-
being. To him, this despotism is a blessing, and freedom would be a curse.

! Humboldt, Cosmos, 365, etc.
% Aristotle's Politics. B. I, ch. 2; Aristotle's Economics, B. I, chs. 2, 3.

He comes not isolate, but into a social state, to which he did not consent, constituted by
others, and from which he cannot fly. Pillowed on a mother's heart, and protected by a
father's thrift and courage, he is born at once the subject of their authority, and the
dependent object of their care. The want of a social compact is well supplied in the
provision of Nature for him; — for under parental control, he is secured from parental
tyranny by the instinct of parental love. He is safe in infancy, and under the nurture which
God provides, he expands into matured manhood.



§ 8. The canon above quoted asserts that men are born not only free, but equal. Equal to
what? and in what? In physical, mental and moral nature? At birth he is equal in neither
to any adult, nor to other infants in either of these. Infants are notoriously unequal in
heredity and environment.

Inequality continues at the maturity of manhood. The sexes are diverse in gifts and
functions. Races of men differ widely.' Men of the same race are unequal. In physique,
we have giants and dwarfs — athletes and cripples — a Hercules and a hunchback: in
mind, we have a Napoleon and a Louis — a Newton and an idiot: in morals, a
Washington and an Arnold — a La Fayette and a Marat. In music, we find a genius for
harmony, and another who cannot distinguish one air from another: and so in poetry, art,
science, philosophy and statesmanship.

God, in derision of the human dogma, stamped the law of inequality upon all his works.
There is likeness, but no sameness. Nullum simile est idem. Infinite wisdom is manifest in
the infinite variety of creation. Organic and inorganic kingdoms have, in each,
innumerable genera and species. Vegetable and animal organisms present a mass of
beings in the innumerable steps of an ascending scale from the sponge to the highest type
of man. It is in this plan of the all-wise God that we find spheres of utility adapted to the
several capacities of every organic atom and

! Bluntschli, Theory of the State, Bk I, ch. 1.

every organic life. Each has its function; to each is assigned its mission; and to all moral
beings, their duty. Inequality in such a plan is essential, and is the fundamental law of the
system. Equality would be out of place, because if established it would destroy the
system.

Out of this infinitude of diverse creatures, diverse in structure, in functions and
endowments, springs that law of human activity, denoted by the economist as "the
division of labor," which is only practicable where there are laborers unequal in
capacities, and which makes, under the laws of production and exchange, each creature
participate in the productive qualities of every other, and, by combining the labor of all,
contribute to the happiness and the common good of all mankind."

§ 9. In the Virginia Bill of Rights adopted June 12, 1776, drawn by George Mason, the
dogma referred to is presented in a form less open to criticism. It declares” "that all men
are by nature equally free and independent." This statement is made of "men;" and asserts
their equality by nature in freedom and independence, without averring the extent of their
freedom or independence, or of any equality except in freedom and independence. In this
form, it is not very different from the doctrine we shall state hereafter.

In the Declaration of Independence the statement is, "that all men are created equal; that
they are endowed by their Creator with certain inalienable rights," etc. This avers a
creation by God of men in a relation of equality, but without averring in what the equality
consists except as it may be implied in the endowment of each with inalienable rights,



which are then designated to be: "life, liberty and the pursuit of happiness." Taking this
whole statement, it will be found to be very much in accord with the views now to be
presented.

§ 10. Pursuing our induction, the question arises: What freedom, if any, and what
equality, if any, may properly be

! See this illustrated in Rep. of Plato, B. 2, ch. II.
? Bill of Rights, Art. I.

asserted for men? Is all freedom and equality desired? Let our induction winnow the truth
from the error.

§ 11. The germ of manhood enters by birth into the family (which is the germ of all
society), in subjection to the father, the patria potestas (the germ of all government); and
all this is by Divine ordination.

The whole economy of this entrance upon life is conclusive evidence of the truth, that the
parental government was designated for the good of the child; for his nurture under the
best conditions to his maturity. He is placed under a power, upon which the Divinely
implanted instinct puts the most potent limitation, that it shall be exercised in justice and
love for the highest interest of its subject. It is not autocratic, it is Divinely derived — it is
not absolute, but vested in trust for the protection and development of the infant. The
Divine injunction to the parent is to keep this child, and foster in him the gifts which God
has bestowed upon him: the very fact that power and love are linked in this primal
government of the family chief, proves that the Divine institution of Government in its
germinal form was limited and confined by the paramount duty to the child, the
performance of which was insured by the tender relation between parent and child. The
power was entrusted to love, in order to secure the well-being of the child.

While therefore we find in the family the evidence of the fundamental truth, that "the
powers that be are ordained of God,"" we find the qualification of this ordination, "for he
is the minister of God to thee for good."* The first shows that power in government lies in
grant, and is not autocratic; and the second, that it is invested, not for the benefit of the
ruler, but for the good of the subject.

This is the constitution for the family government, written upon the living table of the
parental heart.

§ 12. The subject of this family government is a helpless human being, a creature of God,
gifted with faculties, which are his own exclusively, to which a duty is annexed in their

" Romans, ch. 13, 1.

2 Romans, ch. 13, 4.



use, with responsibility therefor to the Giver of them — a responsibility personal and
exclusive. He holds his endowments by exclusive title in trust for God. In order to
perform this trust duty, his use and direction of his powers must be by his own will,
because of this sole and exclusive responsibility. This is the dogma of self-consciousness,
as well as of Divine authority; for with the gift of talents to each, the injunction follows:
"Occupy till I come." The endowments are not equal, but diverse; but the duty of each,
the trust imposed upon, and the responsibility exacted from, each, are equal and
exclusive. The right of each to self-use, for the discharge of his trust and to meet his
responsibility, must therefore be exclusive, because the trust and the responsibility are
personal and independent. The gifts are unequal in amount, but the right of each to his
several endowments is equal to that of every other being, because each holds his right
under equal and exclusive trust and responsibility to his Creator.

Lord Bacon and his menial servant were wholly unequal in their respective endowments.
But the right of each to his own life, limb and liberty was equal to that of the other. The
objects of rights may be unequal, but the right of each to those several objects must be
perfectly equal. The cottage of the poor is not equal to the mansion of the rich; but the
title to the hovel home is as impregnable as to the princely palace.

§ 13. Herein we find the true equality between men. It is the sole, exclusive and personal
right of each man to the endowments each receives from his Maker. Inter homines, each
man's title to these is absolute; between himself and God, he holds as trustee for his
Creator. Every man for himself in absolute self-use against all intrusive control by any
other man. "Who art thou, that judgest another man's servant? to his own master he
standeth or falleth."' How can any man interfere with the exclusive right of another to do
his personal duty and meet his sole and exclusive responsi-

! Romans, ch. XIV, 4

bility to the Divine Being? How can we lawfully control another in discharging his duty
to God? In the attempt, he invades the sacred precincts of the Divine Government. No
man can allow another to do so and be guiltless: for it would be treason to his trust, and
destruction of his duty. He must resist this attempt, because only in freedom of action can
he fulfill his Divinely appointed mission. His defense of this personal liberty, therefore, is
a religious duty to God. It is not a mere right he may waive, but an imperative duty he
must perform.

When this personal trust in self-use to the Divine Being is fully apprehended, it will
embrace all human action, whether called secular or religious. All self-use will be
regarded as religious duty. The liberty of self-use, or, in other words, the liberty of our
life, will be seen to be a Divine gift to each man with which to do a Divinely imposed
duty, under accountability to the Divine King. To surrender this gift of liberty, is
religious treason; to defend it, religious duty.

§ 14. Liberty, which comprehensively means this exclusive right of each man to self-use
— that is, the exclusive use of the Divine gifts to him, under trust and responsibility to



God, does not come, therefore, through any social compact of men, or as a gift from
society or from government. It is the gift of God! It is a liberty of self-use, inalienable by
himself, because that would be breach of duty and surrender of the trust Divinely vested;
and inalienable by any and all others, because a sacrilegious robbery of that with which
he is Divinely invested.' Voluntary surrender is personal treason to this trust, and to
deprive him of it, is to rob God's right in him. Either is destruction of the sacred trust he
holds for his Maker.

§ 15. We have thus seen that, by Divine ordination, the family is the germinal society into
which is ushered, by Providential methods, the infant germ of manhood, as a subject of
the germinal Body-politic, the parental chief of the

' The language of the Declaration of Independence is in accord with this view.

family. We have further seen that this parental government, Divinely ordained, has limits
on its powers, in that they must be exerted for the good of the subject; and that this
subject, as a creature of God, is endowed with the liberty of life, that is, with the
exclusive right of self-use as to these endowments, in discharge of his personal duty and
under his exclusive responsibility to God.

It is an obvious consequence of these propositions, that the powers delegated by the
Creator to this primal government, not absolutely but in trust, are limited to such exercise
of these powers as shall secure to the subject the full self-use of his endowments, for the
purpose for which God bestowed them — i. e., to work out his destiny in discharge of his
duty in order to meet his religious responsibility to his Creator. The powers so ordained
of God were given for the use and benefit of the child — to save life, not to destroy it —
to promote his health and happiness — his growth and full development to matured
manhood. Society was thus made for him — as a school for his training; and the family
government was constituted to secure his liberty and to advance his well-being; and as
there might be many children in the family, the rightful exercise of its governmental
powers would be in limiting them to such restraints on its members as would best
conserve the right of each to his personal liberty of self-use, free from the intrusion of
others, so that each may conform his life to the purposes for which it was given to him by
his Maker. And it is a clear corollary from these principles, that the power ordained to
protect each of its subjects in their liberty from invasion by others, cannot be so exercised
by itself as to destroy or abridge that liberty. The protector cannot assail those he was
ordained to protect, and cannot destroy the liberty he was created to secure. The Divine
constitution for the personal government of the family was one which ordained the
delegation of limited power to the parent, to be exercised in trust for the good of the
child. In it we find the model for free institutions in all ages and for all mankind.

§ 16. In § 4, ante, we defined Sovereignty to be "the rightful political power vested in the
Body-politic." In what we have ascertained by our inductive method, we are prepared to
see in the primal body-politic, the family, the meaning of these terms. For we have found
that power in the family over the children is Divinely vested, and is not autocratic: — it is
derived from God, and is not original. And we have further seen, it is only rightful when



it is limited to the purpose of preserving the liberty of its members in the self-use of their
respective faculties under their separate and exclusive responsible duty to God.

In this germ of society and of government, we find the organic social force restrained by
Divine limitation to the exercise of only such powers as will conserve the personal liberty
of its individual members, and promote their good. This is a cardinal canon of the Divine
constitution of the family, the germinal society and the germinal government, ordained
for men by their Creator.

Neither revelation nor reason conflicts with this canon; but both uphold it. Society and
government were made for man: man was not made for them. Society was ordained as
the school of our race; and government was ordained to preserve society. This Divine
ordination of both for the use of man involves the negation of power in either to misuse
or abuse his personal rights or his individual liberty. To do this would defeat the Divine
purpose in the ordination of both. It would violate the right of God in man; and thus
perpetuate a wrong, not only on man, but on his Creator.

Hence when the patria potestas, ordained of God for the family government, invested
with authority limited by the right of man to his personal liberty of self-use (free from all
external intrusion), with which the man is as distinctly invested by Divine ordination as
the power itself transcends this limit and invades the domain of individual freedom, it
usurps an authority never vested in it, and violates the rights, the protection of which was
the only purpose for which it was created.

While therefore it is clear that the patria potestas is ordained of God, the ordained limits
on its powers are as clear, growing out of the rights of its subjects, to conserve which is
the trust purpose for which those powers were conferred. The fact of ordination of the
powers that be must not be held to give Divine sanction to the claim of unlimited
authority by those "powers," nor to save from condemnation the tyranny of despotic
governments, which have destroyed the liberty of the individual man, which those
"powers" were ordained to protect and secure.

The power of government is ordained of God, but so is the right of the man, and the
"power" of the one is limited to the conservation of the other — in the primal constitution
of society. This Revelation teaches, Reason sanctions and Consciousness confirms.

§ 17. It is equally illogical, and wholly contrary to reason, to infer that the patriarchal
form of government which was evolved from that of the family, and all other systems of
government which have grown from these, have any unlimited authority, or any power to
destroy the individual liberty of their subjects. The limitations on the germinal form of
government according to its original constitution, which have been indicated, follow
governments in every form they may assume, and bind each and all of them to obedience
to the fundamental canon already stated, to-wit: that no authority is rightful which does
not conserve the personal liberty of the man and promote his individual good.



§ 18. These considerations suffice to show that, while the Body-politic is Divinely
ordained to exercise power over men, yet the individual man is created by God with
inalienable rights, for the security and conservation of which the Body-politic holds its
powers in trust; and that these are vested not for the sole purpose of protecting the man in
his self-use, but of securing to him the liberty of self-development, as well as the fruits of
his self-use, embracing life, property and the pursuit of happiness.

In this view the language of Jefferson in the memorable

Declaration of Independence is essentially true: "We hold these truths to be self-evident:
that all men are created equal; that they are endowed by their Creator with certain
inalienable rights; that among these are life, liberty and the pursuit of happiness; that, to
secure these rights, governments are instituted among men, deriving their just powers
from the consent of the governed; that, whenever any form of government becomes
destructive of these ends, it is the right of the people to alter or to abolish it, and to
institute a new government, laying its foundation on such principles, and organizing its
powers in such form, as to them shall seem most likely to effect their safety and
happiness."

The Body-politic is the means Divinely ordained to secure the inalienable rights of men,
and is only legitimate when it promotes and is not destructive of these ends. This fixes
the true relation between man and the Body-politic. It was made for his good; he was not
made for its benefit. Magistrates are the trustees and servants of the people; and men can
never be jurally deprived of their essential liberties by the power of government.'
Political power and man-right stand related as trustee and beneficiary — not as master
and subject. God delegated the power to govern, but he vested the right in the man. The
right is primal and essential; the power is secondary and auxiliary. The right is the end;
the power the means to secure it.

§ 19. It will be noted that, with some exceptions, writers on political science concede the
existence of man as a creature of God. Rousseau speaks of the "binding obligations he
lies under to himself."* We must regard the "binding obligations he lies under to" his
God. This makes his self-preservation not only a self-obligation, but a religious duty. As
a being endowed with distinct faculties and will, which are the essential of his
personality, he must be sole determiner

''Va. Bill of Rights, Arts. 1, 2, 3; Preamble to Const. of Mass., 1780, Arts. V, VII. See
like declarations

in other state charters and Constitution of United States. > Social Compact, Bk. I, ch. 5.

of his destiny. He cannot yield this power, charged with the supreme duty, without peril
to himself and treason to God. It follows inevitably, that he cannot permit the Divinely
constituted guardian of this essential liberty to destroy it. As the ward of the Divine Being
he must use every means to prevent government from turning its power, entrusted for his
shield, into a sword for his ruin.



§ 20. In this view, the Body-politic is man's trustee — not his master. Man is a cestui que
trust, not a slave. His right is God-given. Its power is Divinely intrusted for the
conservation of his right. All the theories of Hobbes and his utilitarian followers, which
place his title to liberty in the will of the Body-politic, or by the grace of government
(Hobbes' Leviathan), or of Rousseau and others, which deduce them from a real or
hypothetical contract made for him by a dead ancestry or by himself, or implied from his
acquiescence, are alike false and fatal to his interests. Deriving his title from God, his
claim is higher than the power of all governments. His right precedes its power; and
power is God-given to guard God-given right. Man is placed by God in wardship to the
Body-politic as his guardian — and the guardian's power is legitimate only when it
protects, and is ultra vires when it impairs the right of the man.

§ 21. This man-right is coupled with a trust for its use —

a trust imposed on him by the Creator. When realized as such, not as a mere possession to
use or not use, at the option of the holder, but to be used under the sanction of duty to the
Divine Giver, it becomes an impulse to real life, that is, to self-development, to the
highest possible degree. Self-direction under dictates of self-conscience is thus an
imperative duty — and the enlightened human soul will be scrupulously intent on the
exclusion of all external interference with performance of this truly religious duty; for all
life, in this view, is strictly religious, — that is, under responsible obligation to God. And
in this consideration will be seen the powerful influence of Christianity upon free
institutions.

Before the Christian era, all polity was concentrated upon the construction of the State —
without special regard to the right of man. The utility of the ancient systems was in the
glory of the commonwealth, which conferred its gifts of right and liberty on the man —
whose satisfaction with the order must be found in his membership of the state, honorable
and eminent in the family of nations. Its great purpose was the development of the po/lij,
not the security of the man — and his rights were subordinated to the power and glory of
the state or the empire. Man was only a fraction of the mass.'

Christianity, in its segregation of the man from the mass; in its personal demand upon his
conscience; in its isolation of his responsibility; in its holding out immortal rewards for
his individual conduct; and all this under a sense of obligation to the Supreme Being, —
implant in the man such a profound consciousness of his accountability for his destiny as
to make it a moral force, which dreads treason to the Almighty King more than all the
threats of human power —

and makes "resistance to tyranny obedience to God."

It was this new inspiration of the human soul which has made modern civilization. It put
into the man a sense of individual responsibility, which impelled him to a brave self-
assertion of his right to liberty, as essential to his duty to God in working out his sublime
destiny. This influence must be conceded by all, whether the Divinity of the system be
accepted or rejected, as the great moral, social and political motive in modern progress.



This influence it is which has impelled man to challenge all power over his conscience
and will; and to resist the abuse as well as the usurpation of ecclesiastical or political
authority over his mind or body. It has demanded freedom of thought, of speech and of
action. It has overthrown kingdoms, dethroned monarchs, changed dynasties, and rent
asunder empires. These are the results of the doctrine of Christ — that it is not right for
man to render to Caesar

! Bluntschli, Theory of the State, ch. VI; Spencer's Justice, ch. 26.
what belongs to God — nor to obey man rather than his Maker.

This view explains the close connection between religious and civil freedom; and how
the revolutions which have saved Anglo-Saxon liberty have united the civil rights of men
with the freedom of the human conscience. This alliance made the English commoner
cling to his civil rights with an enthusiasm which tyranny over a quickened conscience
alone could arouse. Civil liberty under the inspiration of religious duty shattered the
Eikon Basilike,' and upon the ruins of jus divinum regun, erected the edifice of
constitutional government. And the historian who sees in the struggles of our race, which
have evolved the free institutions of England and America, nothing but the efforts of man
to assert the cold abstractions and canons of a violated social compact, has omitted to see
and estimate the power of a religious enthusiasm, which feels the inspiration of loyalty
for a Divine King in every blow struck for the security of personal freedom against
human despotism.

§ 22. The germ of royal responsibility to law under the Hebrew Commonwealth is found
in the words: "He (the king) shall write him a copy of this law in a book ... and it shall be
with him, and he shall read therein all the days of his life; that he may learn to fear the
Lord his God, to keep all the words of this law and these statutes, to do them: that his
heart be not lifted up above his brethren, and that he turn not aside from the
commandment to the right hand or to the left: to the end that he may prolong his days in
his kingdom, he, and his children, in the midst of Israel."?

In this prophetic constitution for the kingly power, we see no warrant for its perpetuity or
for irresponsible autocracy deduced by the Filmer school — but we find the

' This means "Royal Image," and was the title of a book issued after the execution of
Charles I., and reported to have been written by

him. John Milton wrote in reply the "Image Smasher." 2 Deut., ch. 17, v. 18-20.

germs of modern freedom in the three-fold canon — that the king should be bound to the
observance of the written law as the charter of his power and of the rights of the people;
that he should not be lifted above his brethren, nor turned to the right or left from the
commandment made for him as well as for them; and that the tenure of his king-ship was
conditioned upon his observance of the written law of the kingdom. The Divine
ordainment of government, and even of the prospective monarch (so he be not an alien,



but a brother), is shown; but absolute irresponsibility and disregard of the rights of the
people are not only not sanctioned, but are plainly condemned.

In the New Testament, Christ himself draws a clear distinction between rights which are
subject to the civil power and those which are not." In the apostolic answer to the
Sanhedrim, the assertion of religious rights which the civil authorities cannot touch, is
distinct and emphatic.” Paul enjoins obedience to the powers that be, as the "minister of
God to thee for good," thus making government a minister who holds power in trust for
the people.’ The trust purpose of political power, and the duty of human obedience, are
set forth as interdependent, making the observance of both of equal obligation.* And the
same principle is enjoined by Peter the Apostle.’

The exodus of the enslaved Hebrews from the Egyptian rule under the prescriptive title of
centuries; the selection of the first kings by the voice of the people; the secession of the
ten tribes because of the oppression of Solomon's son, — were under Divine sanction.’®
These facts in Jewish history reprobate the jus divinum regum, and enforce the doctrine
of kingly responsibility for the duty of protecting the rights of the people. The error of the
Filmer school is not in deducing from sacred history the Divine ordination of govern-

' Luke, ch. 20, v. 21-25; Matt, ch. 22, v. 16-21. 2 Acts, ch. 4, v. 19. * Romans, ch. 13, v.
2-4

*1 Tim., ch. 2, v. 2.
> 1 Peter, ch. 2, v. 13-17.
%1 Kings, ch. 12.

ment, but in maintaining that it was ordained with absolute, and not with limited, power
— without duty, and not under trust — regardless of man-right, instead of for its
protection — irresponsible and a permanent tenure, rather than conditioned upon the due
observance of the law, as the constitution of the monarch. He deduces all kingly power as
a transfer from the patriarchal or family government, and claims that royal authority is by
Divine right, because the patria potestas was constituted by God. But his error is
fundamental, when, even with the concession that the king is the successor to the father's
power, he fails to see that, in the Divine constitution of the family, the parental power is
not autocratic, but delegated — and not absolute, but in trust for the good of the subject.

Milton, Sidney, Locke, and all the religious civilians of the seventeenth century
substantially concede the premises of the Filmer school, with the qualifications above
mentioned, and thus deny utterly its absurd conclusions; not only in their writings, but in
the Revolution which during the throes of half a century condemned to death one
hereditary king, deposed another, and elected an alien to the throne, under a monarchy
constituted on written charter, in the memorable year 1080.



§ 23. The compact theory of Locke, Rousseau, and others also fails to meet the conditions
of this great problem. For as already shown, it has no historic truth, and could never have
been the basis of political society. And if the non-alienability of a Divinely vested
personal right has been successfully established, from the trust duty coupled with the gift,
no compact could bind the parties to it which proposed to give away what was
inalienable; and much less could it bind those not parties to it, and born after it was
entered into. And a fortiori, the dogma of Hobbes and his followers, or of the utilitarians,
is inadmissible, which makes alienation of rights to government irrevocable and forever
binding, not only on the contracting generation, but upon the unconsenting posterity
forever.

§ 24. The true philosophy of this vexed question then must be sought in the historic facts,
which an induction has found: Society grew from the primal pair, the dual-unit of
humanity; the children with them made the family, the germ of all Bodies-politic; the
patria potestas, the germ of all governments, is supreme, not absolute; delegated, not
autocratic; and with authority to govern, as guardian of the rights of its subjects. The
family grew to a patriarchy — a union of many of these from kindred or other ties, made
the nations which have filled the Earth. The Divine ordainment of the primal government
therefore proves that the latter was made for man, not man for government; and that
Society and Government were the Divinely constituted means for the good of men — and
that no political power is legitimate which violates and does not conserve Man-Right:
that as the epi/tropoj (the guardian) of Plato, it must protect and uphold the rights of men,
and not assail and destroy them. From all which it follows, that when the guardian fails in
duty, or wickedly destroys right, its ward may take measures to remove the faithless
governor, and substitute one who will better subserve the ends and purposes of the Divine
constitution. Power is not, Right is, immortal. Political power must cease when it fails to
subserve the rights of man. The Patriarcha of Filmer (writing in the interest of the House
of Stuart) maintained jus divinum regum. The American constitutional school bases
Political Science on jus divinum hominum!

§ 25. In this statement it will be seen there is involved, as a limit on power, that it shall
conserve the rights of man. It becomes proper then to define these rights of man more
precisely than has been done.

If we regard the new-born member of society, with his undeveloped germs of future life,
powerless, helpless and hopeless but for parental love, what are his rights which God thus
intrusted to parental power?

His right to life, and to its preservation in healthful growth, is God-given. The parental
power is given not for the parent's good, but linked to a duty to the child; a power which

has no title to be, if divorced from that duty. Infanticide is the exertion of parental power;
but is criminal usurpation, because a violation of duty. No parental power is legitimate
which trenches on the right of the child. The power is a parasite of the duty; severed from
it, the power dies.



The discretion in its exercise is unlimited, except by its object. All that is bona fide
exercised for that object, in the way of restraint and direction, though under false
judgment, can only be corrected by him whose right is imperiled. As he grows in capacity
in self-development, the parental power decreases with his expansion; and, when
maturity is reached, the right to self-use is complete, and parental power, gradually
decreasing hitherto, now ceases. The duty of the child to God in the matter of his life is to
submit himself to the wisdom of the parent, until he reaches the point at which self-
direction is safe. When that point is reached, submission to others against his own
conscientious judgment is error — it may be worse. And as it was the duty of the child in
his incompetency to yield to parental direction, so now, in his matured competency, it is
the duty of the parent to yield his former power of control to the hands of the adult child
— for as the power only sprang from a duty due to his incapacity, it must cease when the
incapacity ends. If the incapacity continues in case of idiocy or insanity of the child, the
parental power and the duty, of course, continues, and the man's wardship is perpetuated,
for such person has not the right of self-direction; for right to do is not predicable of one
who has no capacity to do.

§ 26. What are the related rights of adults in social life? and what the relation of social
power to personal freedom?

The right of every man is liberty of self-use, which involves that of self-direction. This
arises from his distinct individuality of being as a creature from God. If man were alone
(ex hypothesi) this liberty would find no limits, except in his capacity to control external
things. Within the bounds of that capacity, his will would be unconfined. This is what
might be termed the /iberty of isolation. But as has been

shown, this solitude is exceptional, even if it ever had reality, and perhaps never existed,
save in the imagination which delineated Robinson Crusoe. Let us look at its advantages
and disadvantages.

The primal motive of human life is self-love — and its object, happiness; which is the
status wherein the man is in harmony with self and with the external world. A man at
peace with self and with external things is happy — at war with either or both, he must be
the reverse.

His physique has wants — which the external world can supply. He needs food, raiment,
shelter. When he supplies these in rude forms, his nature aspires for better. His appetite
craves delicacies, his body demands improved raiment, and he changes the rough skins of
animals for apparel which will combine beauty with utility. He is not content with a
hovel, and must have a home of comfort and even elegance. This passion for external
things, to minister to his comfort, taste and luxury, begets a propensity to acquire by art
and skill these objects in improved forms for his growing desires and improved needs.

His moral powers suggest his needs — his mind devises schemes of supply — and his
physique, under the direction of these, finds and moulds natural objects to meet his varied
and defined wants: for these objects must be sought, subjected and moulded by his



physique under his intelligent direction for his purpose. The animal and vegetable — the
organic and inorganic — kingdoms offer innumerable objects not attainable for use, nor
useful when obtained, except by the aid of his mental, moral and physical forces. These
under command of his will are made efficient to lay Nature under tribute to his desires —
when his moral force declares its purpose — when his brain lends intelligent aid to
discovering the latent or unknown possibilities of nature — and when his physique
fashions her unbounded resources to man's use — the raw material so transformed into
new objects for the use and for the satisfaction of human wants, become objects into
which he transfused himself, in which Nature is combined

with himself, and the resulting product in a large degree is part of himself — because his
being is so confused with the raw material as to be unseverable and indistinguishable in
the new product. Hence, such things are propriae — parts of the man himself — and are
called in all ages property.

If man were isolate, natural law dictates that Nature in her possession of unadapted
materials is open and free to his sole enterprise. Robinson Crusoe in his island home
would have none his "rights to dispute, as lord of the fowl and brute." But if another man
were on the island, it is obvious that all the rights to external nature exclusive in the
isolate Crusoe would be equally open to the enterprise of the new competitor for the
supply of his need. "Thus his exclusive rights, the result of isolation, would be modified
and abridged by the presence of those whose rights would be as unlimited as his own.
The rights of each would thus be qualified in such a way as to deny the exclusiveness of
any, and to admit the participation of all; and it would become the duty of each to admit
right of all others, and so to qualify his own."!

It is obvious that the liberty of isolation is very different from the liberty of social life. He
surrenders his isolate right and liberty by being in society, but he does not surrender his
social right or liberty by being in society. The idea so often stated, that a man by entering
into society surrenders some of his liberty to secure the residue, is therefore inaccurate,
and suggests a fallacy. His social liberty is essentially different from his isolate liberty,
but he is in society to secure all of his social liberty — that is, all of liberty which belongs
to him de jure, as a social being. His social liberty includes all rights which belong to him
as a member of society. These, though different from his isolate liberty, are all which he
can have in social life — and to all of these he has full title in society, and surrenders
none by being in society.

The extent of the abridgment of isolate liberty by man's
' Address of author at William & Mary College in 1854

being in social life will depend on the "claims and necessities of his associates. If each
cannot have all the rights he might have as a solitary being, he must have all which are
consistent with the existence of the highest practical rights in others. If there be conflict,
it must be reconciled by such a compromise as will attain the best development, the
highest happiness and well-being of all. Neither part must seek for itself a greater



elevation by the deeper depression of the other; but each must so adjust itself to a social
equilibrium, that the maximum elevation of each shall be attained, and the minimum
depression of each be avoided. Thus where two conflicting interests are combined in a
society, civil liberty will consist in the preservation of that equilibrium, where the social
rights of each so modify those of the other as to preserve to each the greatest amount of
right and freedom consistent with their co-existence in social combination. In this there
may be what appears to be an abridgment of liberty; but it is the abridgment of the liberty
of isolation. It is not an abridgment of social or civil liberty, which is the highest liberty
which either interest can enjoy consistently with their coherence in society."' These
views are in accord with Herbert Spencer: "Every man may claim the fullest liberty to
exercise his faculties compatible with the exercise of like liberty by every other man....
Every man has freedom to do all that he wills, provided that he infringes not the equal
freedom of any other man."”

It follows further, that the maxim that the great object of government is to secure "the
greatest good to the greatest number" is a perversion of all the true objects of social life.
If this means that the greatest good to the greatest number may be secured by the sacrifice
of the happiness of the lesser number, it is execrable; for in the social organism there
must be no lottery of prizes to some and blanks to others. The greatest possible good to
each and all is the true canon; for that secures perfectly all the social liberty of

! Ibid.
2 Social Statics, ch. 4, § 3,ch. 6,
§ 1; Spencer's Justice, ch. 6; Kant in accord.

every man — that is, the maximum of good to each consistent with like maximum to
every other. This is the equilibrium above spoken of, and is sanctioned by Spencer.'

§ 27. And it is here proper to say, that, while isolate liberty is unlimited in quantity, yet
social liberty is so much better in quality that the latter is not only greatly to be preferred,
but it is the highest and best and indeed the only possible liberty for man. So that it is
well the liberty of isolation is only ideal, and that social liberty involves practically all
that is most to be desired by man.

A few observations will confirm this:

1. His inborn instincts make isolate life a curse, and social life a blessing. These instincts
are affinity between the sexes, parental and filial ties, and yearning for sympathy, which
can only be met by association with others.

2. His mind seeks fellowship with mind. Language, which his mind suggests and his
vocal powers accomplish; music, never so charming as in harmony with others; thought,
never so rich and pleasurable as in commerce; and worship, never so grand as in
communion; all these are incitements and witnesses to the truth that "to dwell in the midst



of social alarms" is better than "to reign in the horrors of solitude." Moral support in
sickness, trial and death; the outgoings of the heart towards objects of affection; the need
for cooperative effort with fellows better to obtain even physical comfort, and, more
important still, to achieve the purposes of the soul's aspirations for higher life; all these
would make man, if ever isolate, fly from the best solitude to any society; or when in
society, shun isolation as a dreadful doom, and cling to any social life as the only status
for the race.

These statements will suffice to show that the liberty of social life is incomparably
superior in its quality to all that the liberty of isolation can offer. Its very limitations
being the blessings of security, and mental and moral self-development to the noblest
destiny to which the individual can

1 . . .
"Justice;" "Social Statics."

aspire, and which are impossible as results of isolated freedom. And thus social liberty is
the highest possession of humanity — because with it man reaches the purposes of his
best aspirations — while isolate freedom dwarfs the soul, and shrivels its every aspiration
into brutish insensibility.

§ 28. Let us now look to the abridgments by social conditions of isolate liberty, which
differentiate it from social liberty. The rights comprehended in liberty are in persona and
in re — personal and property rights. In considering these, we come to a fundamental
distinction between Jus and Lex.

Jus corresponds to the Greek di/kh (righteousness) and ge/mij (Goddess of Justice), and
the Latin rectus (straight), our English right, from rego — same root as rex — meaning
the will of the Eternal Rex. Jus therefore means the abstract right — the will of God —
precedent to and independent of all human institutions and human law. Lex, on the
contrary (lego), corresponding to Greek no/moj (enactment), and gesmo/j (radical — to
place upon), is the enacted law of men.

Jus is the law of God — Lex, the law of man. St. Thomas Aquinas says: "jus non est lex,
sed potius id quod lege praescribitur, seu mensuratur.” Jus is the abstract justice of
which lex is the human expression and measure.' And this distinction seems to be
recognized in Justinian's Institutes.” Hobbes also asserts it with force.

When therefore the terms jural and legal are applied to liberty or right, the distinction is
clear. Jural liberty or right is what God gives; Legal, is what society or its government
allows. The one being God-given is what the other ought to allow. The one is de jure, the
other de facto. They should be synonymous — but have not been in human history.

! Cicero says: "Nec enim alia lex Romae, alia Athenis, alia nunc, alia post hac: sed et
omnes gentes et omni tempore, una lex et sempiterna et immutabilis continebit."”

2 Lib. T, tit. 1, 2.



3 De. Corp. Pol., Bk. 2, ch. 10, § 5. See also Burlamaqui, Bk. I, ch. 752; Puffendorf, Bk.
I, ch. 6, § 3.

§ 29. What jural rights in persona belong to man within the term "social liberty?"

This depends on his relations to others. These arise from particular ties, which include
marital and parental and filial rights and duties, or they arise from general ties embracing
the obligations of all contracts express or implied — the duties inter se of parties in sales,
partnership, agency, bailment, trusts assumed voluntarily or imposed by law, and also all
conflicting personal rights by misuse of one's own liberty to the injury of others.

The definition of limits between competing rights is a question for natural law and not for
the subject in hand; but it may be said that Nature and Revelation supply two rules —

the Golden Rule of Christ, and the civil-law maxim: Sin utere tuo, ut non alienum laedas.
Justinian also says: "Juris praeceptae sunt haec — honeste vivere — alterum non
laedere; suum cuique tribuere."" In all the relations of persons, their jural rights may be
decided by these rules, and the legal enactments of society should conform to these.

§ 30. What jural rights in re belong to man within the terms of his social liberty?

The origin of property has been the subject of much acute and learned discussion — with
which this work has nothing directly to do — but the jural principles which underlie it
may be stated, for their important bearing on political science. Property in self has been
spoken of as involving the title to self-use. A man belongs to himself — subject only to
God's right in him. All that is of objective value, which is the exclusive product of his
self-use, belongs to the man.

Instance his thought — his idea. It is his own exclusively — for how can another get it
but at his will?* Disconnected with matter, idea is an entity of value — of money value

and man has such a jural right attaching to it, that legal title to it is recognized in
copyright and patent laws — so that no

"Lib. L, tit. I, § 3.
? Othello: By Heaven, I'll know thy thoughts! Iago: You cannot,

if my heart were in your hand; nor shall not, whilst 'tis in my custody. Othello, act III,
scene 3

one can combine another's thought with his material property, unless he pays for the
intangible and invisible idea.' If A can claim title to his idea, which in contact with the
insensate matter makes it a thing of life and power, how can B claim title to the resulting



product, into which A has breathed his vitalizing thought, unless B has some better right
than A to the original material?

This jural right of each man to his own thought is so recognized in the Roman and
Common-law jurisprudence, that B's property, if wholly transformed into a new thing of
utility by the genius and art of A, becomes A's rather than B's property, with allowance of
claim by B against A for the value of the original material; unless the taking of the latter
by A was a wilful trespass.”

This evidence — communis consensus — as to the jural right in such cases, would show
that if A bestows labor of brain or physique upon res nullius or res communis, he must be
held jurally to own the product by reason of the commingling or confusion of his labor
with the original material;’ and this idea of property is vindicable upon another ground
hereafter stated.

But the question still remains — what is the basis of property to things in their natural
condition — movables and immovables?

Let us consider that "dominion" which God gave to man "over all the earth,"* to which
Blackstone refers in his Commentaries,” and adds, "the earth, therefore, and all things
therein, are the general property of mankind, exclusive of other beings, from the
immediate gift of the Creator."

Perhaps the best view of the relation of mankind to the earth is this: The Creator placed
man upon the earth covered with organic and inorganic material to be fitted for his

! Spencer's Social Statics, ch. II. 2 Schouler, Personal Prop., ch. 2; 1 Domat, Civil Law, §
2160.° Ante, § 26. See also Rousseau's

Social Compact, ch. 9; Locke, Civil Gov., Bk. 2, ch. 5.
4 Genesis, I, 28.
> Blackstone's Commentaries, Bk. 2, ch. 1, p. 3.

comfort by his labor, and with endowments to assume and hold dominion over them. As
this is the fact, it is rational to presume it was the ordainment of God.

Property in all this was not vested in man, but was offered to his acceptance for tillage,
and the use of its animals for food and clothing. Like all the gifts of creation, they must
become ours, only on condition of their subjection to our use by our labor of brain or
muscle. All Divine bounty is only consummate upon acceptance through labor in some
form; even light and air may be accepted or rejected. Natural fruits and water must be
found and gathered for use. Trees must be felled for fuel and shelter; animals ferce naturce
must be hunted and killed for food and raiment. Land must be cleared for tillage; timber
and stone procured and felled for houses; springs sought and wells dug for water.' In all



of these cases, which look to individual holding of external things as one's own, or as
property, personal labor is so mixed with the original object as to make a new product,
combination of the raw material and man's work.

Thus, the truth seems to be this: God gives to him who will take for use through labor —
not to the sluggard. "In the sweat of thy face shalt thou eat bread."* And with respect to
the best of Divine gifts, it is said: "Whosoever will, let him take the water of life freely."*
He may take what he needs for his personal use and make it his own, leaving what he
does not need for the supply of others in equal right with himself.

Cicero illustrates this well by right to the seats in a theater, where the first occupant of
one, when seats are free to all who will come, has best title thereto. Qui prior est tempore
potior est jure. He says: "Sed quemadmodum theatrum, cum commune sit, recte tamen
did potest, ejus esse eum locum quem quisque occupari: sic, etc."*

! See this illustrated in the Patriarchal era. Genesis, ch. 21, v. 30; ch. 26, v. 15-18.
2 Genesis, ch. 3, v. 19.

3 Rev., ch. 22, v. 17.

* De Fin., lib. 3, ch. 20.

Let us test this by a case where A and B compete for title to a thing adapted to human
use, e. g. a house, an arable field, a well, clothing, food, or the like. A has taken a natural
object, and by his individual labor has transformed it into a thing for use and comfort. B
claims that the gift of Nature to mankind entitles him to partake of the benefit of the new
thing because of his equal right with A to the original object. He says his right was equal
to A's for the original thing, and why not to it in its transformed state?

In answer to this claim, A may say that the offer was made to all alike, he accepted and B
did not; that his acceptance still left to B and others a fair share of what Nature
abundantly supplied for all; that if B had equal right with A to the natural object, but no
superior right to him, yet as A has supreme right to himself and B has no right at all in A,
the product of the combination of A's self with the natural object gives A a better right
than B can claim to the product; that, even where no labor was put by A in the natural
object, yet, as the rights were equal, if enough be left for B and others, there is every
reason why possession should give title to A — and even if there be not enough for all,
B's claim against A's possession would only be for his share on a partition between all,
which would be infinitesimal; and finally, if length of time has created moral claims from
association to the thing possessed by A, and further the tie of affection, there is just
ground to add to the possession the inference of a presumed acquiescence in it by all,
which is the title by prescription — for as the civilians put it, the owner is presumed to
possess, and e converso, the possessor, after long time, may well be presumed to own.'



In what has been said, the right of one to take is only equal to that of every other; and
hence, one may not take so much as will exclude others from a fair share in the things
provided by the Creator for the use of all mankind. Rousseau said that while one may
occupy vacant land, yet

' Domat, Civil Law, §§ 2185, 2139.

"no greater quantity should be occupied than is necessary for the subsistence of the
occupiers."" This indicates a truth which, however, cannot be so strictly confined. It is a
protest against monopoly, but must not limit acquisition merely to subsistence.

In this view will be found the vindication of the doctrine of Johnson v. McIntosh,” where
the unlimited claim of the nomadic Indian was confined within limits which would allow
God's gift of a virgin continent to be used for the life of hundreds of millions of civilized
men, rather than give a monopoly of it to a few hundred thousand savages. The jural right
of every man and of every race must be limited as all social liberty has been shown to be,
by the co-equal rights of other men and races brought into association with them.” The
reader will note the analogy between these jural principles and the pre-emption laws of
the United States, which prevent monopolizing grants to any one, and give preferable
rights of purchase to him who has expended his labor in making a home on any part of
the public domain.

It is proper to notice the views of Mr. Herbert Spencer in respect to the right to property
in land, distinguishing this from all other property. As to all property rights, except land,
he is not in antagonism to the general view already presented; but as to land he maintains
that land belongs to mankind, and therefore to society and not to the individual. He
suggests that the State should lease at some fair bidding free to all; the lessee paying rent
will own the residual product of the land as his own (for he has mixed himself with it).
This being his property he can buy other things. Why not buy land of the State? If so,
land-holding with its supposed evils begins again. If leasing but not sale be allowed to
society, as the feudal land-owner, then the evils of paternalism (which none condemns
more than Spencer) will be the doom of social life. The remedy this able writer pro-

! Social Compact, Bk. I, ch. 9.
* 8 Wheat. 543.
3 Ante, § 26; Maine, Ancient Law, ch. 5.

poses, besides the obvious difficulty of carrying it into practice, would be worse than the
disease.'

Besides, as above suggested, why should not the right of the lessee to the fruits of the soil
be legitimately allowed to pay society for the permanent as well as for the temporary use?
Why not permit him with his own money to buy from society the freehold as well as the
leasehold? or the leasehold for a thousand years as well as for ten? If all this were



allowed, we should have what we have had in all ages: an original ownership of all land
by the State, distributed by sale or voluntary grants to individuals. If we reverted to this
original condition according to Spencer's principle, history would only repeat itself, in
bringing us to our present status after a few generations. What the public will should be
careful to control is the tendency of men, greedy for power or wealth, to take hold of the
political machinery and to regulate it in such wise as to grant a monopoly of land-
holding, or any other property holding, to the fortunate few, at the expense of the
unfortunate many.

The principles thus far established explain the way in which property rights have arisen in
all the ages. Nature is f era natura, it is only when touched by the wand of man's genius
that it acquires value for human use and becomes his own (propria).

Discovery, which is so potential an element in the title to external things, is the result of
man's enterprise, sometimes of daring energy directed by a master mind. In the
competition of children in search of shells, the first finder has conceded to him the
preference of right. "I found it first," is recognized as giving a priority of claim. But in
such cases, if the finder does not appropriate the thing found, it is left for appropriation
by a succeeding finder. The trover must be followed by occupancy in order to title — for
occupancy for permanent holding is, as Mr. Maine says, "the advised assumption of
physical possession."* Lord Stowell makes

! "Justice," ch. II; Social Statics, Part 2, ch. 9.
? Maine's Ancient Law.

discovery give jus in rem, an inchoate title — but occupancy following, gives jus in re,
the consummate title.' In these cases, the moral, mental and physical functions of the man
or nation combine in purpose, thought and bodily labor to make res nullius or res
com/munis the res propria of him who discovers and occupies. Thus the bold enterprise
of Columbus, followed by occupancy, gave the title of a continent to Spain, at the foot of
whose throne it was laid by the genius of the discoverer.

We have by the inductive method reached these primal truths of human philosophy,
which revelation sanctions — a rational induction, independent of the teachings of
revelation, yet in entire accord with them — that the Divine title to self is the foundation
of the Divine right of man to property in external things. This independent process of
reaching these primal truths is the tribute which human reason pays to Divine revelation.
And all the writers to whom reference is made have quoted and relied on the evidence
derived from the Scriptures as a basis for their reasoning and as authority for their
conclusions.

§ 31. Bearing these conclusions in mind, it will be instructive to deduce some important
corollaries from this simple analysis of the power of the Body-politic and the liberty of
the man — as the former is the ordained means and agency for the conservation of the
latter, which is the direct gift of a beneficent Creator.



First. The absolute and unwarranted tyranny of all laws which invade the freedom of
individual conscience in the worship of God. For how could government be presumed to
have been vested with Divine power to intrude upon the personal liberty of the man in
paying his personal homage to God, under a sole personal responsibility to Him?

Second. As man in his personal independence of being has exclusive title to his own
faculties, of brain, will and physique, with a title to exclusive self-use, it follows that the
products of self-use of these, being the things into which he has

!5 Robinson's Adm. 114; 1 Phillimore, Int. Law, 247; Hall's Int. Law, ch. 2.

transformed or converted natural objects for human use, are as much his own as were the
faculties by means of which they were produced. They are, in truth, a part of himself,
because he has commingled a part of his real self with the natural objects from which
they are made; and as this commixture cannot be resolved into its original elements, these
transformed objects are recognized as his own, and are what we call property (proprius
— a part of self). Labor (which is self-use) added to raw material makes the mass of
objects of property among mankind;' and the right of property, therefore, is an essential
branch of the rights of personal liberty — a right for which, as we shall hereafter see,
men have made their greatest struggles for free institutions.

Third. If B takes A's property by force for his own use, it is equivalent to a claim of
mastery by B and of a condition of servitude for A. And when government by form of
law takes the property of A and gives it to B, whether by direct confiscation or by indirect
means, it is a violation of duty and a usurpation of power. "It is none the less robbery,
because it is done under the forms of law, and is called taxation."?

Fourth. Laws of monopoly, whereby special privileges are conferred on the few at the
expense of the many — or for agrarianism, which divides the accretions of thrift and
economy with the idle and wasteful — or for communism, which shares the fruits of toil
with the worthless drone — all such destroy the equality of right which each man has in
the exclusive use of himself, and subjects him and his property to spoliation and plunder.

Fifth. The oft-made assertion, that inequality of wealth among men is contrary to natural
right, is wholly untrue. We have seen that men differ in their endowments and hence in
their capacity and desire for the acquisition of property. Their acquisitions, therefore,
must and do differ

" Locke on Civil Government, § 44
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largely. The "economy of industrious poverty," in contrast with the unthrift of the idle and of the prodigal
laborer, makes a contrast of comfort and well-being even among the members of the poorer classes.



So far, therefore, from an inequality of condition being contrary to equality of right, it would be the greatest
violation of equality of right to enforce an equality of condition.

§ 32. Having thus deduced the personal and property rights of man — these jural rights — from man's
exclusive liberty of self-use to the fruits of self-use, it is necessary now to say that these jural rights are not
always realized in the legal rights; that is, in the rights allowed to the man by the social polity under which
he lives. But while this is so, we must not forget that the jural are none the less real because the social
polity does not make them legal rights. The jus cannot be abrogated, but ought to find full expression by the
lex.

§ 33. These jural rights of man, constituting in their aggregate what we call his liberty, have, as we have
seen, been given to him by his Creator to be used under responsibility to Him. Can he rightfully surrender
them? Is he not religiously bound to defend them?

We have further seen that society is ordained by God to conserve the rights of man and not to injure them.
These rights embrace life (limb, health and self-use as part of life) and property as the results of life work
and enterprise. To conserve these society is ordained.

As man holds all these rights in trust from God, he breaks trust by their surrender, or by not defending
them. Hence self-preservation, embracing self-defense and self-development to the highest degree possible,
is a religious duty. Man not only may, but must, defend himself. Self-defense is not merely a right, it is a
duty — a religious duty. If he held his rights absolutely, he would have a mere right to defend them and
might waive them; but as he holds them in trust for God, he is bound by religious obligation to defend
them,

In self-defense, therefore, man defends not his own, but God's right in him. And thus it comes to pass,
under every well-ordered human polity, that this self-defense has the best sanction, in that the man is to be
regarded as the jural instrument for the /ex, in what he does to the detriment of, and then in defending, his
right.

As Society is ordained to conserve these rights, it follows that it cannot violate them — jural power cannot
infringe jural rights. Governments have trampled on them — without jural power to justify them — and
man-right has been destroyed by the power which God ordained to conserve it.

In this sociological discussion of the relation of man to society, and to the government, which is the organic
social force, we are brought to the threshold of Political Science —

and are confronted with the inquiries: How can de facto power be made to conform to the jural standard
and made to respect jural right? What redress — what protection — has right against un-jural power? Must
the man abandon his right because power denies it? Is power irresponsible to right for its wrong? And how
is the organic social force to be so constructed as in its administration to protect, and not destroy, man-
right? Must the jural rights of man perish under the usurped dominion of de facto and un-jural government?

§ 34. If society and government were ordained for man's use, and to protect him in his liberty of self-
development, it is now proper to look to the results of this Divine ordainment in the annals of mankind.

§ 35. The most cheerless chapter in human history is the account of how political power has failed in its
trust duty to protect man-right, and has consistently perverted its authority so as to abridge and even
destroy human liberty; and how stupid the man has been to perceive, how stolid to appreciate, his Divinely
conferred privilege, and how tamely he has submitted to the despotism of the ages.

The causes for this departure from the Divine scheme must



be explained as a sad, but instructive, preface to the history of the rise of free institutions.

§ 36. The primitive society was the family — the personal government — the patria potestas. It has been
shown that the instinct of parental love was designed as an incentive to good and just government of the
offspring. During childhood this would naturally operate upon power so as to conserve right. But when the
parental power became patriarchal over matured sons and daughters, and their children, the tenderness of
the father to his young children would be substituted by the more stern and rigorous display of authority
over them, when, with diverse purposes and other homes, they sought to break away from the traditional
control of the patriarch.

But why should matured manhood yield obedience to the parental power which had controlled childhood?
If we consider what creatures of habit we are; how the actual is regarded as right, because it is and has
always been so; how our environment is accepted as normal, because natural; how filial reverence and
affection silence the cavils at parental power, and induce submission, even when restive under restraint;
how gratitude for nurture during infancy begets obligation to repay to age the obedience and deference it
exacts, — we shall no longer wonder at the enormous influence of patriarchal power in archaic society, or
that the desire for liberty yielded to the customs of the household, "which put on the character of law." The
impulse to be free from home-rule was checked by love for parents, brethren and the old homestead; and if
other neighboring patriarchs were inimical, by the value of the family band of which he was a part, to resist
his foes and to uphold his interests. These motives would turn him from his purposes to fly from home, and
would tend to perpetuate the family society and the patria potestas as of great advantage to him.

Even in modern;society, how many cases occur in which grown sons remain at the old home under parental
power; and are only released from this filial submission to the chief

of the family when death removes him. If this occurs in this era, how easy to conceive it in primitive
society! The Homeric picture in the Odyssey, and that drawn by the writer of Genesis (both cited by Sir
Henry Maine' as sketched from life) show that archaic society "was not a collection of individuals," but "an
aggregation of families."

§ 37. In this primitive condition of society, we thus see how a compact union between the descendants of a
Patriarch would result, in which the ultimate authority would be conceded even by strong and able sons to
the long recognized and venerable will of the Father-Chief. The energy and sagacity of Judah, and even the
wisdom and civil power of Joseph, bow in filial deference to the determinant will of the aged and feeble
Patriarch Jacob.’

This is in accordance with natural principles; history teaches it, and our own reason and experience confirm
it. Such a status was constituted without pre-consent, and was established by nature, with the acquiescence
of the members of the family or patriarchy. No better substitute could be found for it, which all would
acquiesce in — and the status continued. The father had the start in power over his child's liberty, and kept
it with the child's acquiescence. The son might chafe under the parental yoke; but without the concurrence
of all he could not overthrow it and establish any other rule. "To yield to superior power is an act of
necessity, not of the will," says Rousseau; "an act of prudence, not of duty."3 The man thus submits, or as
an alternative flees from his home; this is the equivalent of expatriation. His environment is as inevitable as
the air which encompasses him. If he flees from it, the solitude of Cain is his doom — a doom as abhorrent
to man as vacuum to nature. He can endure the life of his native home despite parental tyranny, but the
solitude he would find in leaving it is worse than death. Man will bear despotism rather than isolation. He
must, ex necessitate, submit to a rule against which he can only protest.

! Ancient Law. ch. 5.2 Genesis, ch. 42 et seq.

3 Social Compact, ch. 3.



§ 38. If it be asked whether this patriarchal power be absolute or in trust, jural as well as actual, and
whether parental authority can be de jure converted into tyranny, the answer will vary with different
authors.

Sir Robert Filmer, believing in the jus divinum, regum, would answer affirmatively, for he holds all power
is derived from Divine investiture.

John Locke and Rousseau, who believe that the claim to legitimate government is based on contract,
without which it cannot be de jure, would answer that it is wrongful and not legitimate, because not so
derived.

The true answer is this: Though the primal parental power was ordained of God, it was not absolute, but in
trust; therefore jural only in so far as it conserved the man-right for which alone it was ordained, and that
no power can be jural, however derived, which defeats the Divine purpose for which it was conferred; nor
can any Divinely ordained authority find warrant in its charter of power for any tyranny over man. It is akin
to blasphemy to claim Divine sanction for a tyrannical use of power, because jural power was Divinely
conferred for the protection of the right which tyranny destroys: to trace to the Creator the wrongdoing
which his usurping agent has done under Divine authority to do right. Government has power to do wrong,
but no right to do so. Right is power in dutiful exercise; power plus duty. Tyranny is power in exercise
regardless of duty; power minus duty. This distinction between power and right — between the power to do
and the right to do — is fundamental and essential.

The Divine order was for the good of man. The human instruments of carrying out that order have
perverted it into fearful evils and brought untold disasters on the race. The Divine means to bless mankind
have, by human sin, been so perverted as to be a curse to him, the destroyer of his rights and the foe to his
liberty.

§ 39. The outgrowth of every nation forming a kindred race descended from a common ancestor, enlarged
by the

process of adoption, is based, not only on the facts of liberty and the exhumed record of extinct kingdoms,
but upon rational deductions from the nature of man. They are very fully set forth by Maine." As successive
generations of this race come upon the earth, growing from infancy to maturity, they are subject, without
regard to their volition, to the existent polity, with whose original institution they had nothing to do, to
whose power they never consented, whose authority, though they may protest, they can neither avoid nor
resist. The man is bound to the environment of birth by a necessity from which he may revolt by
expatriation, but in which, while he remains, he must acquiesce, because he can neither successfully resist
nor change it by his own will.

The causes of this universal fact in human history it will be instructive and interesting to examine; why
does man tamely acquiesce in a status in which his right and liberty and happiness are sacrificed to the will
of a tyrannical despotism? Why will the instinct for individual freedom yield to the social instinct which
binds him to the domicile of birth?

(a) In primitive society man's ignorance of this right, his duty and his destiny to the prescriptive possession
of power under the existing order of things, would make him content with the animal life without the higher
aspiration of an advanced civilization, and induce quiet submission to absolute power, rather than the
heroic assertion of liberty of which he knows little and cares less.

(b) As the world grew more populous, vacant spaces for isolate life decreased, and isolation became
impracticable; but if practicable, would it be desirable? On the contrary, the average man would prefer
social life under a despot to the liberty of isolation. The alternative would be expatriation, but this would
only result in an exchange of masters; and wherever he might go he would be confronted with the same
bristling prerogative of power and a like disregard of liberty.



(c) Man was and is often tied by poverty to the domicile

' Ancient Law.
of origin by a bond he cannot break if he would; perhaps would not if he could.

(d) But further, suppose he chafes at what others approve and is restive of the government
which others support; how can he change it without their co-operative consent? If he
dissents from restraints to which they consent, how can he get their consent to the change
which he desires? All are bound together in one nationality, and the government for one
must be for all; but if he and many wish a change, how can these obtain it if others refuse,
without the use of force; and is a chance of change worth the blood of the conflict, or
would force be rightful by the reformers against the conservators of the existing order of
things?

(e) But are the advocates of change sure it would bring practical good — if they pull
down are they sure they can build up a better structure of government? Are the co-
operators in the reform agreed upon its terms; or as to what each would esteem an
improvement on the existing order?

(f) The political is so closely united with the social edifice — the roots of polity are so
intertangled with those of society — that to tear up the one may be the destruction of the
other, and social relations may be wrecked by the upheaval of the government. This was
one of the most powerful reasons urged a quarter of a century ago, and now in England,
against the disestablishment of the national church and against other radical reforms,
seemingly good in the abstract, but fraught with danger to society which made
statesmanship halt in its progress.

(g) But if on the ideal theory of compact, or on any other theory, a change is proposed in
the polity of people, how can it be effected? If on the former theory, the consent of all
must be obtained to the compact — it cannot be compact if any dissent. On this theory all
change is impracticable, and if the jus majoritatis be assumed as rightful, of what shall
your majority be constituted? on restricted or universal suffrage? Shall all men, women
and children be included? If not all, who shall be excluded and by whose fiat? Is it

not obvious, if we upturn the existing polity and set it aside as illegitimate, that the
difficulty arises as to the terms of reconstruction upon which the millions of any of the
nations of Europe or elsewhere can be so organized as to rebuild a new edifice on the
ruins of the old? These causes suffice to make men

"Rather bear those ills they have, Than fly to others that they know not of;

There's the respect, That makes calamity of so long life."!

Man cannot fly society; he cannot destroy it, for that is anarchy. Change may not be
reform. To attempt it by social revolution — by setting aside all the existing polity — is
temporary suspension of social life; and how can its revival be effected — and what will



be its consequences? Man, therefore, shrinks from revolution as from social and political
suicide. It is the last resort of freedom against intolerable tyranny. Justum bellum quibus
necessarium, et pia arma quibus nulla nisi in armis relinquitur spes.

§ 40. Wisdom, in dealing with a question involving such momentous results, will direct
us to the most practical remedy for existing evils with a satisfactory assurance of real
good from the proposed change in polity.

These considerations dictate that, in all revolutions which promise success, we must not
attempt any scheme which sets aside as illegitimate the existing order of society and

starts our new polity upon any abstract theory of what ought to have been or ought to be
now and for the future. Wisdom dictates that we must start with the concession of
legitimacy of organism somewhere, out of and through which we may evolve the reform
polity we aspire to establish.

Man must accept the de facto social polity as his initial point. Ex hypothesi it must be
regarded as the legitimate government, because the alternative is social anarchy. If you
reject it because it exists without your consent, what

! Hamlet, act I11, scene 1.
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movement can you make which will have universal consent, and, if not universal, in its absence the consent
of any portion against the will of the remainder will lack the essence of legitimacy as much as that you
reject. We must have an initial point of departure. Dissolve all existing organism, and how can anarchy
construct any other?

This conclusion of reason is confirmed by all revolutions in modern times. The English Revolution of the
seventeenth century, the American Revolution, and the French Revolution of 1789, all assume, ex
hypothesi, that the Parliament of England, the Assembly of the three Estates in France, the Legislatures of
the Colonies in America, were legitimate. Back of them the chasm of social anarchy yawned, and the
wisdom of those periods effected their great reforms in polity through the agency of those established
organisms; de facto powers indeed, but assumed as de jure in order to an initial point conceded as such by
all men.

It is not contended here that this assumption of legitimacy for the de facto government is essential to the
validity of political revolution, but it is meant that except in anomalous cases where the agency of the de
facto government is impossible, either because it is destroyed, or absolutely refuses to be auxiliary to the
reform movement, the use of the de facto order as an agency of reform is most desirable and is best when it
can be secured for the purpose. And without anticipating a definition of legitimacy in polity, we may say
now that the government de facto, having by prescription at least colorable title, against whose claim by
common consent no better title can be asserted, may very reasonably be taken to be the representative of
political legitimacy. Mr. Guizot' defines political legitimacy to be a "right founded upon antiquity — upon
duration." This is practicable legitimacy, though, as he says, true legitimacy is that "of reason, of justice, of
right."* To avoid anarchy and the chaos of a resort to ideal legitimacy, wisdom will dictate, as the initial
point of our reform movement, the

' Guizot's Civilization, p. 63.
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acceptance of the de facto order as practically legitimate for our purposes.

In the French revolution of 1848 Lamartine began his movement by the arbitrary assumption of power for
the provisional government proclaimed by him and his associates, setting at naught the de facto authority of
the kingdom. The King had fled, and Lamartine usurped by the voices of the populace the executive
function in order to an initial point to the revolution. This was done as a substitute for the de facto power
which had been abdicated.

When, therefore, acquiescence in an existing order is found by men to be dangerous to their liberty and
destructive of their rights — when men demand reform in government because the government ordained as
protector has become the destroyer of man-right — what must he do? Is he bound to submit, or can he
resist and force a change?

The answers to these questions will be found in what has been already stated. Man's title to his liberty is
from his Creator. It consists in self-use of endowments bestowed on him, under trust responsibility to God.
God ordained society as the school of the race, and government as the organic social force was ordained to
preserve social peace and order and to conserve the liberty of man.

These things being established, the related order of these social elements is thus: Man trustee of his liberty
for God; society the Divinely ordained trustee for man; and government the Divinely ordained trustee for
society. Man is the object of all this Divine arrangement. They are ordained for him; not he created for
them. His liberty and right of self-use is the essential object of this Divine arrangement; their power is to be
exercised for him — not over him. His good is the ultimatum of all their use of power, and their power is
only legitimate in title or in exercise when it does justice to him in the protection of his right and liberty.
But we have established another point: Man has not only the right of self-preservation, but God has made it
his duty. It is his primal duty, therefore, to see that the Divine means

ordained for his protection shall not be perverted to his injury or his destruction. Man is under obligation of
duty to take care that these Divine means, clothed with trust for his right, shall not be perverted into
tyrannical defiances of the trust. He may reform this potential agent if he can —

change it entirely if needed — and resist its usurped authority if he must.

To sum up, power and right are correlated. Both are Divinely ordained. Political power is vested in trust for
man; right is vested in man in trust for God. Right is primal; power secondary. Right is fundamental; power
is ancillary. Right is the end; power the means. Right is the good to be secured; power the minister — the
servant of right. The Divine constitution is not jus divinum regum, but jus divinum hominum.

This political philosophy is that which has the sanction of Christianity and of reason. It is not the result of
social compact, but the logical consequence of that intense individuality of man arising out of his sole
responsibility to God, to conserve and develop which society and government were Divinely ordained.
Right is God-given, and is neither given nor can it be taken away, but must be protected by the politico-
social power.'

§ 41. This philosophy was but little known to the ancient world. The State, not the individual, was the
central object of the ancient political philosophy. Christianity, as we have seen, was the new force in
modern civilization which made man the primal object and the state the auxiliary means for his good.? The
writings of Milton, Sidney and Locke, of the French, English and American authors of the eighteenth and
nineteenth centuries, while differing in abstract theories, have reached in a large degree results like to those
to which our reasonings have conducted us. The great State papers of our Revolutionary period confirm
them, and these results may be thus stated:
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First. The government has no just right to power which it perverts to the injury of the right it was ordained
to protect.

Second. Man, whose right is to be conserved, is bound by religious duty to use all means in his power to
reform, change and reconstruct the government, so as that it shall conform its action to its trust duty to him.

The language of the Declaration of Independence is distinct and clear on this point:

"Whenever any form of government becomes destructive of these ends, it is the right of the people to alter
or to abolish it, and to institute a new government, laying its foundation on such principles, and organizing
its power in such form, as to them shall seem most likely to effect their safety and happiness." ..."When a
long train of abuses and usurpations, pursuing invariably the same object, evinces a design to reduce them
under absolute despotism, it is their right, it is their duty, to throw off such government, and to provide new
guards for their future security."

The fifth article of the Bill of Rights of Virginia, adopted June 12, 1776, is in accord with this:

"5th: That government is, or ought to be, instituted for the common benefit, protection and security of the
people, nation or community: of all the various modes and forms of government, that is best, which is
capable of producing the greatest degree of happiness and safety, and is most effectually secured against
the danger of mal-administration; and that, when any government shall be found inadequate or contrary to
these purposes, a majority of the community hath an indubitable, inalienable, and indefeasible right, to
reform, alter, or abolish it, in such manner as shall be judged most conducive to the public weal."

§ 42. The next question presented is, how shall man perform this duty of reformation, change and
reconstruction? As a man is not alone but in social union with others, there must be a concurrence of action
among the members of society in this matter which concerns all. The coetus — the

aggregatio hominum — the people — must do this. But who are the people, and how must the people act?
We have previously defined the Body-politic' to be "the organism in unity of the many human beings,
associated by jural bond for the objects of the social state, in which is vested all rightful political power
over its members for the common good of all." This Body-politic is composed of all the men, women and
children in society. Each has his distinct individual right; for each society and government is the ordained
trustee. Each, de jure, has a will of his own, and should have a voice in what is proposed; for if A and a
thousand others wish a change, and B and a thousand others do not, or if all wish a change, but differ as to
the new order, how is a decision to be reached? If A were alone in his isolation, he would have sole liberty
to decide; but being associated with others, his liberty must be made consistent with the like liberty of
others. How shall this action of all be now attained?

§ 43. At this point we have reached the domain of the "social compact," if practically it can ever be
reached, for all who hold this theory admit that in order to validate social compact all must consent. If all,
therefore, consent to a change and to any proposed form of change, the theory of social compact would
prevail.

But in history and human experience no such unanimity has ever been reached. If, by the theory, it is
essential in order to legitimate change, then it results that no change can be made and the existent tyranny
must be perpetuated. But unanimity cannot be reached, for an obvious reason. The great mass of this Body-
politic have no wills to decide. Children, idiots and lunatics cannot decide. Women, in most countries, are



excluded from a voice in the decision. The determinate body in all such cases which history records is
composed of not more than one-fifth of the whole number of society. What then shall be done?

Rousseau, confronted with this difficulty, evades it when
"Ante, § 4

he says: "The choice by a plurality of votes is itself the result of convention," and supposes that unanimity
must at least for once have subsisted between them.' He assumes ex hypothesi that the special compact was,
at some unknown period, adopted with unanimity, and that by its terms future action was to be decided by a
plurality. But how does this prehistoric compact bind the living generation, and how can a living minority
be jurally bound by a majority under an hypothetical compact they never agreed to, made by an ancestry at
a period whereof history makes no record? Thus, to maintain his theory, he resorts to an hypothesis of an
event which never happened, and which, if it had, would, on his own principle of needed consent /ay all,
have no obligation upon a living generation who dissented from it. This difficult problem is insoluble upon
any theory of compact. Political science is a practical science, not a theory. It formulates this postulate: the
de facto Body-politic and the de facto government must be assumed to be de jure, not because it is upon
any original theory, but as an initial point — as the origin of political action — because the alternative
would be political anarchy and social chaos.

If it is objected that neither the de facto government, nor the de facto Body-politic, is de jure, the answer is,
can you establish any government or Body-politic which is de jure? If the de facto be void because without
your consent, will that which you substitute be valid without the consent of all; and how can you hope for
this universal consent?

Hence reason ex necessitate sanctions the above postulate. All revolutions or reformations in government
have their start with the de facfo government, or have, by usurpation and force, created a de facto
government and Body-politic as the initial point for its reformation or revolution.

The English Revolution of the seventeenth century, the American Revolution of 1776; the French
Revolutions in 1789, 1848 and 1870, have started with the assumption of the

"'Social Compact, Bk. I, ch. 6.
de facto order of things as de jure in order to the accomplishment of their reform or revolution.

If the objector still asks, is then a de facto government unchangeable — must mankind submit eternally to
its domination? the answer is clearly, no. The de facto government may be used as an instrument for the
proposed reform, or oven for the proposed revolution, as an initial point, but not as the terminal, because
the alternative to its acceptance as such is chaotic anarchy — social disintegration — political death. The
satisfactory reasons for this conclusion may now be stated:

first. The Body-politic was not framed by man or under human compact. It grew and was not made; it grew
under the ordaining providence of God. Its existence was by Divine order, not by human consent.

Second. Man in his highest condition cannot live out of society; his social status is his supreme right. His
social liberty can only exist for him as a social being, and hence this liberty ceases when his social status
ends. To assert this liberty for him by destroying that status, is to seek to secure such an equality for his
liberty when the substance to which it belongs is gone. Anything to avoid anarchy, therefore, is a primary
and essential security to his liberty; for liberty dies with the extinction of society.

Third. But to the objector who reasons for an a priori theory of natural right, the answer is easy. To reach
some practical result, Rousseau's violent hypothesis is that the right of a majority to control was a term in



the original contract of society, while, on the contrary, we insist that the de facto Body-politic has, by long
acquiescence, been sanctioned by all, and may well, therefore, be deemed a de jure Body-politic by
universal acquiescence, if not by universal consent.

Fourth. Politics is a practical science, not a mathematical one. The interests involved are not abstract, but
personal. No theorem in this science can be true which would wreck society, transform it into chaos, in
order to secure the social liberty of the man. If the de jure order is insisted on, we

must first determine what it is. The answer will be found in a babel of confusion of tongues. Therefore, in
an impossibility of consensus as to what is de jure, what recourse have we but to assume as de jure what
for generations has been acquiesced in by a whole people? In order to reconstruct the ship of state, it is
madness to blow it up in mid-ocean. We must use it in order to repair it. This is true wisdom, and therefore
is a sound canon of Political Science. While, on the contrary, it is folly to call that science which wisdom
condemns and reason repudiates, because it destroys what it proposes to save and reform. If we cannot have
a de jure initial point by common consent, we can reject that which is the nearest approach to it, that is, the
government and social status which for generations has been acquiesced in by the people who proposed to
deal with it.

§ 44. Let us now see to what uses we can adapt the de facto government in the reform and reconstruction
we propose in our social policy. It is obvious that complaint of the workings of any de facto system will not
often come from those who wield its power and enjoy its benefits. It is not probable that the tyrant will
confess his sins and aim to overthrow his power or to reform his administration, nor is it usual that the
parasites of the existing order — the recipients of its patronage — the pensioners on its bounty — the
armed force which has no thought but loyalty to its leader — or the classes whose peculiar privileges are
dependent on the de facto system, would readily take part in a movement fatal to their selfish interests.

But the power of public opinion — the clamor of an angry population — the sense of justice even with
those interested to resist reform, and the threats of violence as a measure to enforce the proposed changes,
have in modern times prevailed to wrest power from the hands that abuse it, and restore liberty to an
oppressed people in all parts of the civilized earth; and, as already intimated, these results have come
through the agency of the de facto power whose authority was to be overturned or reformed. Through the

regular Parliament of England from 1641 to 1666, through the French Assembly of States regularly called
in 1789, two kings lost their heads, kingly power was overturned; and through the Parliament of England in
1832, the reform bill of 1832 was passed revolutionizing the government of England with the active agency
of William I'V.

If the de facto government refused to aid the reforms which the Body-politic imperatively demanded, shall
the latter still submit to the perpetuation of the tyrant? Clearly not; the right of forcible revolution is always
the reserved right of an oppressed people against any government. But if the de facto government yields to
the popular demand so far as to aid the reforms which are proposed, what can it do in order that this Body-
politic may act in the consummation of its purpose? As a practical problem its solution has been found in
getting the de facto government to furnish the legal and regular method through which the Body-politic
may utter its voice.

§ 45. It is at this point we find the advantage which is derived from long historic struggle of the people with
despotism. Century by century, generation by generation, year by year, liberty makes its continual claim,
and concession after concession is yielded to popular demand, until popular power at each step increases its
hold upon the de facto government, until it is ready to yield again and again. Power, because of this
position, possesses the vantage ground of liberty, for it may reply to every demand of liberty, "Take what I
am willing to concede, but social chaos is the alternative." Liberty has generally shrunk from the alternative
and accepted the involuntary concession. Hereafter we shall see how, by gradual advance, but by persistent
purpose, our own great race has risen from slavery to freedom, and how others, rather than brave the terrors



of revolution and social convulsion, have, in hopeless submission, purchased peace and order of despotism
by a loss of liberty.

§ 46. It seems strange at first that the tyranny of one or a few can so long suppress the liberty of the mass,
but a

few considerations will solve the mystery and make it more strange that liberty should ever succeed against
established despotism. The views presented in § 39 will explain why the spirit of liberty among various
races of men has been so inactive and dormant. History proves that power never voluntarily relaxes its
hold, and only yields to popular will when by sturdy and persistent demand it compels the recognition of
the right of the people. The causes which have stimulated the people to this attitude of resistance have
arisen, as we shall see, from race characteristics and from the peculiar education of some particular nations.

On the other hand, the agencies of despotism are ancient, organic and formidable. The sentiment of
submission to long-accustomed authority is almost a superstition out of which were evolved the heresy of
the Filmer school. There is a divinity that doth hedge a king so that whatever is, seems right; but besides
this prescription in favor of de facto power and the revolting alternative of forcible revolution, there are
many moral and material methods by which power perpetuates itself against the protests of freedom.

The first of these is patronage, through which society itself is divided into two classes, the one of which is
constituted of officials who, being supported by the government, rally to its support themselves, their
kindred and friends. Then there are parasitical interests, privileged monopolies and the like, which, being
fed by the bounty of the government, lend it their support and that of their retainers. The nobility
established castes and classes, and all the people who depend on them, being in the same case with the
government, may also be relied on to uphold it. These various dependents, with all their several
dependents, ramify society, and make the proteges of power a band of faithful adherents to conserve the
existing status against the hostility of the mass of the people. Society is thus separated into benefit-receivers
and burden-bearers — privileged and unprivileged orders — tax-consumers and tax-payers, and though the
mass may be more numerous, the dependents on govern-

ment are sufficient in number, influence and wealth to counteract in a large degree the tendency of
revolution and reform by the mass. Another and more fearful instrument of despotism is a standing armed
force, which, organized to and habituated to the discipline of obedience to authority, are the reliable
defenders of power against the unorganized forces of rebellion. It is obvious that the de facto government,
thus defended and upheld, will not easily be made a medium for reforms which will disturb the status of the
privileged classes and their interests. They use the government for their benefit, faithfully oppose for it and
themselves the intrusive interference of malcontents with a system eminently satisfactory to those who feed
upon it, though adverse to the interests of the people who bear its burdens and reap none of its benefits.
Reform will be a slow growth in the face of such a despotism.

§ 47. But despite hinderances, governments de facto have been efficient in aiding substantial reforms which
divested them of authority and placed it in hands hostile to their traditional policy. In two instances in the
last century, revolutionary reforms have been consummated through the agency of governments, whose
natural attitude of hostility to them would have made their action seemingly impossible.

In 1789 the oppressed people of France clamored for an assembly of the states for radical reform in its
policy. The Crown, in acquiescence with other orders, called them to Paris. The tiers-état forced the battle
with the established order of nobles and clergy and formed that famous assembly which upheaved the
monarchy, leveled the social order to an unheard-of extent, and shook every throne in Europe by its
audacious challenge of all existent authority, and by its universal proclamation of liberty, equality and
fraternity. The government de facto called the body into deliberation whose edicts established a democracy
on the ruins of the most despotic monarchy in Europe.



The Parliament of Great Britain, in 1832, with the aid of William IV., operating on the reluctance of the
House of

Lords, passed the great reform bill which revolutionized the government and gave dominion and permanent
influence to the Commons in the future direction of British affairs.

Without adverting to the English Revolution of the seventeenth century, or to the American Revolution of
the eighteenth century, it may be taken as true, that popular movements for reform will be heard and
headed by de facto governments, and that through their instrumentality changes may be consummated in
the interest of free institutions.

§ 48. The de facto government in all these instances acts instrumentally in furnishing the legal sanction to
the organism through which the Body-politic may work a change in the structure of the government and in
limitation of its powers. Minor reforms may be effected by ordinary legislation under the influence of
public sentiment, but the most important and efficient activity of the de facto government in political
reform lies in creating the organ through which the will of the Body-politic itself may be made known. The
fundamental work of the Body-politic is to construct the government — to define its powers, to distribute
them between departments, and to shield individual right from any jural power. This is constitution making;
the Body-politic is the constructor. How is this to be done?

We have seen that the Body-politic is composed of all the men, women and children of the state. It is
impractical for all of these to act. Children and imbeciles, by natural incapacity, partial and complete, are
obviously incompetent to take part in this great work. For reasons unnecessary now to be considered,
women have been excluded in most nations from participation in public affairs. How, then, shall the Body-
politic act? This question can only be taken by assuming the Body-politic de facto as the legitimate Body-
politic, or we may call it the representative Body-politic. To admit, upon any theory, the Body-politic de
facto into any proposed Body-politic de jure, would end in confusion. Who, besides those actually admitted
into the de facto Body-politic, should be introduced under your theory? What

portion of the excluded classes ought to be included? What hope of communis consensus on any proposed
change? In the absence of any possible consensus, we are driven by analogy to reasons already adopted in
respect to the de facto government, to take ex hypothesi the Body-politic de facto as the Body-politic de
jure. The alternative to this assumption is anarchy. We may then assume that, while the Body-politic de
Jjure is composed of all men, women and children in society, the de facto Body-politic will be composed
only of those admitted to suffrage under the existing order of things. The first is the real Body-politic; the
last the representative Body-politic; and this last is in substance the plh~goj politw~n of Aristotle — the
mass of citizen voters.

We are in a dilemma between accepting the de facto Body-politic as legitimate, or, by its rejection,
plunging into social chaos and political anarchy. The acceptation of the de facto Body-politic is
conservative of social order and hopeful of political reform; the rejection of it, upon a theory of what ought
to be the Body-politic de jure, is like dynamite — it destroys social bonds and wrecks hope of political
reform.

§ 49. Nor is the acceptance of the de facto Body-politic as ex hypothesi de jure open to serious objection
when closely examined. The representative voter in the de facto Body-politic, where suffrage is universal,
is really the head of the family. The Body-politic is not a collection of individuals, but an aggregation of
families, of which the chiefs are the representatives. No great evil can result to the family by being
excluded from personal participation in public affairs, when they, as collective individuals, are represented
by their chief. The patria potestas of archaic society thus comes into play as a constituent factor of this
representative Body-politic. In Great Britain the voters are about one-tenth of the



population; in the United States about one-fifth; and where suffrage is universal it may be assumed that the
paterfamilias wielding the patria potestas, is a representative of an average of himself, wife and throe
children, the material constituents of the Body-politic de facto. Thus it will be

seen that the de facto Body-politic is substantially representative, and that as each suffragan intelligently
voices the will, rights and interests of his own family, no essential wrong can be done, and the true
representative of right of all may be held as embodied in this de facto Body-politic.

§ 50. In considering the powers of this representative Body-politic of the real Body-politic of all men,
women and children organized in social union, our definition has shown that all rightful political power has
been vested by the Divine Being in trust to promote social order and civil liberty for all its members. The
powers thus vested in this Body-politic are not autocratic but in trust — not absolute but limited to the
purposes for which they were delegated, which trust involves protection of the inalienable rights of every
member of the Body-politic and can never be used de jure for the impairment or destruction of them. This
jural political power representative of the Body-politic is what we call sovereignty, but is neither absolute
nor autocratic, but is delegated by the Supreme Being and limited by the reserved rights of individuals,
which are inalienable by the man himself, and indefeasible by any other man or any body of men.

This view of the authority of the Body-politic shows that man has certain rights which are beyond the reach
of the power of any government or of any Body-politic. This Divine agency ordained to protect this Clod-
given right cannot have Divine authority to assail and destroy them, and this limitation upon the real Body-
politic for a stronger reason is applicable to the representative Body-politic, so that the duty of the
representative Body-politic is so to use its sovereignty, thus limited in power, as to promote the maximum
of good to every member of the Body-politic — that is, the largest social liberty to every human being —
the greatest good to each — consistent with the greatest good to all, and not to achieve the greatest good to
the greatest number.

§ 51. In thus conserving the functional agency of the de facto government and the de facto Body-politic for
the

reform of political institutions as the only alternative to social chaos or violent revolution, we do not mean
to deny, but really to affirm, the right of revolution in the Body-politic against all established systems of
government. The right and duty of men are superior to any claim by prescription of government. We have
endeavored to show that in every mode in which reform may be admitted, whether by peaceable or forcible
revolution, we cannot best protect the action on any de jure principle, but must resort to the use of the
existing de facto order to accomplish our purpose, or we shall be driven in violent action to an assumption
or usurpation of initial authority as de facto legitimate to achieve like results. No political authority can be
adapted to the solution of this political problem. We may approximate, but cannot hope to reach the de jure.
To approach the jural, in our legal and revolutionary methods, is all that can be hoped for. Political science
is a practical science, not a mere theory. We must aspire to the jural, and, while never attained, yet it is
sufficiently so, when, as nearly as possible, it is conformed to the jural sovereignty of the real Body-politic
in dealing with the rights and liberties of the individual man. The most solemn trust which can be devolved
on man is the

duty of constitution-making confided to the representative Body-politic; the highest honor which man can
merit is in the successful discharge of that duty; and the greatest crime he can commit is in treason to this

trust in the usurpation or abuse of his powers in constituting the government and in the definition and
limitation of its authority.

CHAPTER 1I.

SOURCE OF SOVEREIGNTY AND POWER.



§ 52. We have heretofore established as the legitimate result of practical political science that it is best and
safest to clothe the representative Body-politic with the sovereignty vested in the real Body-politic, and
with authority to change the old and construct a new civil polity, that sovereignty being limited, as has been
indicated previously,' so as to secure the rights and liberty of the individual man, and not to trench upon his
inalienable and indefeasible rights, which are not rightful within the sovereignty of the Body-politic. As we
have seen, this representative Body-politic, called by Aristotle p/h~qoj politw~n — the mass of suffragans,
— and in a country where suffrage is moderately restricted or universal, this de facto or representative
Body-politic may be regarded as a federation of families, each chief of which casts the vote of the family,
— that is, we find in this a return to the patria potestas of primitive society in this representative Body-
politic. As the de jure Body-politic is in theory the rightful sovereignty and principal, and government but
its agent, this representative or de facto Body-politic in practice must be taken to be that sovereign power
which creates government by making a constitution for it, delegating its powers, and distributing them
between departments at its pleasure. The authority of this Body-politic may be regarded as the combined
powers of all the individuals composing it, vested in each by its Creator to enable them, in social union
with secured liberty of self-use, to do their several duties to him. In the language of Bluntschli, "Each
(man) is at the same time member of the sovereign and subject to the sovereign."* The organic force of
society — the government — must be so

! Ante, § 26. 2 Theory of the State, p. 498, note.

considered, its powers so defined and limited, and its machinery so arranged as to conserve the rights and
liberty of the man and to promote the social welfare of the whole. This enormous machine must ex
necessitate be wielded by human hands and guided by human beings, in whom the selfish principle always
threatens injustice and wrong to the subject of its power. Upon governments, therefore, wisdom and
experience dictate there should be such restraints as to their possible usurpation and abuse of power, as well
as such definition and limit to the exercise of their functions, as will secure the liberty they are Divinely
ordained to secure. The device by which these important objects may be obtained we call a constitution
(con and sto, to stand together).

God has not ordained any form of government, though he has ordained government itself, thus
providentially indicating that the form which the constitution shall give to government is left to the sagacity
of each people to fit and adapt to its condition. The form fitted for one people is not adapted to all, and,
therefore, the constitution which the Body-politic should adopt for one people may properly be very
different from that which should be adopted for another.

What society must secure to the man is the maximum of social liberty to each, consistent with the like
liberty to all others. He must be left as free as possible, so that his freedom shall not detract from the equal
social liberty of his fellows. It follows from this, that where man is controlled by moral force within him,
which makes him respect the social liberty of others, government in so far is not needed to control him; but
where he is licentious and not self-governed, government is needed to curb his action, which he will not
himself restrain.

For if we suppose the sum of force needful for the control of any man to be fixed, it will consist of two
factors: the internal and external. The internal, or moral, force is that which he himself exercises in
directing his action; the external force is that which the government must exercise

where self-control is not sufficient properly to regulate his action. As man rises in the scale of moral
intelligence, he becomes the better able in freedom to control himself. As he falls in that scale, his
capability of proper free use decreases and external control is needed properly to regulate his conduct.
When, therefore, the moral force becomes equal to the entire force needful for his control, governmental
force may be zero; but when the moral force is zero, the governmental force must be all. This may be well
illustrated by the formula: F =M + G; where F represents the total force needed for control, M the moral
force, and G the external force. This formula shows that where M is equal to F, G may be nothing; but
where M is zero, G must equal the entire force. From the above we deduce the following maxim : Give to



man the maximum of liberty and to government the minimum of power consistent with conservation of
social peace and order.

The degree of liberty for which peoples are fitted is therefore very different, and liberty is a prize which
God holds out as a reward of moral elevation, because it alone can make the highest liberty consistent with
the social order of the people. Free institutions are therefore the achievements of a people through a
civilization in which personal self-control makes freedom possible without imperiling social order.

Barbarians cannot hold free institutions when given to them, because the forces essential to maintain social
order over savage natures would destroy freedom. The supremacy of moral force in the heart of the
individual man is essential to his freedom over the external control of government. If man will control
himself by self-government, he may be free; if he will not, government must limit his freedom by such
power as is needed to keep him in order.

To sum up: God ordains society for man and ordains government for society, and leaves to man's wisdom
his noblest function, the construction of a constitution for the government. As society is ordained for man-
right, and government is ordained for social order, so the constitution must

be ordained to control government in order that it may protect individuals and preserve society. A
constitution may be defined as any ordination by the Body-politic which constructs the government for the
state and prescribes and defines its powers. It may be institutional, an outgrowth of institutions, or a written
instrument. It is the act by which the Body-politic constitutes the government and delegates and limits its
powers. The Body-politic holds the sovereignty and gives powers to government. The Body-politic is
creator: the government its creature; the Body-politic is principal: the government its agent; the Body-
politic is master: government its servant; the Body-politic is a band of cestui que trustent for which
government is trustee; the Body-politic is the de jure sovereign: the representative Body-politic is the de
facto sovereign. The government, as agent, derives all the authority it has, for it has no original authority,
directly from the real Body-politic, though indirectly from the representative Body-politic. The Body-
politic is sovereignty with original powers: government is not sovereignty, for it has no original powers, but
only those derived from its sovereign. The Body-politic is the primary "powers that be ordained of God" to
create and control government, which is only the secondary "powers that be ordained of God."

§ 53. Sovereignty is the essence of power from which flow emanations of powers. Sovereignty is the
dynamo — the motor force in all civilized polity. Its emanations in the exercise of powers by its agents are
distinct from it — do not decrease it, but leave it in its normal status. We must not confuse this essence of
power with its emanations.’ Sovereignty, as essence, is one, indivisible, ungrantable, undistributable and
always reserved; governmental powers, as emanations of this essence, may be granted, distributed, divided
or reserved. This important distinction between sovereignty and governmental powers — the one as the
essence, the other as emanations therefrom — will not find recognition in British writers

! Rousseau's Social Compact, Bk. 2, ch. 2.

prior to the seventeenth century, or in such as Blackstone in the last century. Thus Blackstone says:' "By the
sovereign power ... is meant the making of laws." This doctrine is equivalent to the English maxim that the
British Parliament is omnipotent; but a learned commentator, while denying this dogma of Blackstone, has
held, in distinct language, that the legislative powers are no more than emanations from the sovereignty,
where, and where only, that legislative essence which constitutes sovereignty can be found.” The same
commentator adds: "The power which every independent state or nation ... possesses in relation to its own
immediate concerns is unlimited, and unlimitable, so long as the nation or state retains its independence;
there being no power upon earth, whilst that remains, which can control or direct the operations, or will, of
the state in those respects. This unlimitable power is that supreme, irresistible, absolute, uncontrollable
authority, which by political writers in general is denominated the sovereignty, and which is by most of
them supposed to be vested in the government or administrative authority of the state, but which, we
contend, resides only in the people, is inherent in them and unalienable from them."



"Power in the people is like light in the sun, native, original, inherent, and unlimited by anything human. In
government it may be compared to the reflected light of the moon, for it is only borrowed, delegated and
limited by the intention of the people, whose it is, and to whom governors are to consider themselves as
responsible, while the people are responsible only to God; themselves being the losers, if they pursue a
false scheme of politics."*

That the ultimate supreme power is in the people is also the doctrine of Locke.” The same doctrines are
announced in the Bills of Rights of Virginia, Massachusetts, and the

"'Vol. 1, p. 49, Lewis' Edition. > 1 Tucker's Blackstone, Appen., pp. 5, a > Id., pp. 8, 9.

4 Burgh's Political Disquisitions, vol. 1, Bk. 1, ch. 2. 6 Civil Government, ch, 13, p. 261.

others of the original states of our Union. This may be regarded as specially American doctrine, very little
comprehended by any of the European writers. Even Bluntschli, in quoting Washington's farewell address,
in which he says: The basis of our political systems "is the right of the people to make and alter their
constitutions of government," seems to take but a confused idea of it while he admits it. Later English
writers, many on the continent, while in the main conceding the truth of the doctrine, do not seem to
understand it in the mode in which it has been already set forth.

Mr. Justice Matthews, in the case of Yick Wo v. Hopkins,' states the doctrine clearly thus: "Sovereignty
itself is, of course, not subject to law, for it is the author and source of law; but in our system, while
sovereign powers are delegated to the agencies of the government, sovereignty itself remains with the
people, by whom and for whom all government exists and acts."

It follows from this relation between the Body-politic in its constitution-making power and the government
in the ordinary exercise of political powers — the first holding original authority, and the latter only
derivative — that when government exercises powers which the constitution allows, its action has the full
force of the sovereign will; but when the government does what the constitution does not allow, the action
of the government is ultra vires and void. This is the great American discovery in political science. It may
be stated thus, as a political axiom in America, that the constitution is supreme and paramount to all acts of
all departments of government; and that any such act repugnant to, or inconsistent with, the constitution is
null and void, and by the court shall be held of no force or effect. The supremacy of the constitution-
making power over all acts of government, whether legislative, judicial or executive, lies at the foundation
of our political law, and is, in its full force, the great American discovery in the science of government.

' 118 U.S. 356-370.

The authority to make constitutions is in the Body-politic. The Body-politic utters its sovereign will
through the constitution which calls government into being, organizes its functions, defines and limits its
powers, and declares to this, its creature, by its creative fiat, "thus far shalt thou go, but no farther." This
principle rejects wholly the idea that any government is Divinely entitled to servile obedience, or to any
obedience where it violates the law of its creation or sets at naught the charter of its authority. An
aristocracy or democracy which obeys not a constitution, under which it derives and exercises power, so far
from having claim to be jus divinum or supreme as the "powers that be," is a usurper of the fundamental
authority of the people, which is the true jus divinum, because it has primary and fundamental powers that
are ordained of God. The author of Paradise Lost, in his memorable defense of the people of England, has
vindicated the doctrine thus stated, which has become an axiom in American politics. This doctrine may be
found germinally hinted at in the writings of Aristotle, and though the translations of this great Greek
philosopher somewhat differ, yet it seems to be well defined by him that there is and should be permanent
and paramount laws, the supremacy of which there is no power to oppose.' In Magna Carta, June 15, 1215,
page 61, the paramount authority of this great charter is expressed in these terms:



"Et nos nihil impetrabimus ab aliquo, per nos nec per alium, per quod aliqua istarum concessionum et
libertatum revocetur vel minuatur; et, si aliquid tale impetratum fuerit, irritum sit et inane et nunquam, eo
utemur per nos nec per alium."

The practical inefficiency of this declaration of the Great Charter, owing to the dogma of the omnipotence
of Parliament, made the declaration rather abstract than practical; but in some early cases of the Courts of
the States, notably in Hawkins v. Kamper,2 in Virginia, and in other cases in other states, the doctrine was
judicially established in its application to the paramount authority of state constitutions.

! Aristotle's Politics, Bk. 4, ch. 4, and Bk. 3, ch. 2.
21 Virginia Cases, 20.

But in the great case of Marbury v. Madison,' the doctrine is stated with so much clearness and force by
Chief Justice Marshall, speaking for the Supreme Court, that a full citation of the language of that decision
may properly here be made:

"That the people have an original right to establish, for their future government, such principles as, in their
opinion, shall most conduce to their own happiness, is the basis on which the whole American fabric has
been erected. The exercise of this original right is a very great exertion; nor can it nor ought it to be
frequently repeated. The principles, therefore, so established, are deemed fundamental. And as the authority
from which they proceed is supreme, and can seldom act, they are designated to be permanent.

"This original and supreme will organizes the government, and assigns to different departments their
respective powers. It may either stop here, or establish certain limits not to be transcended by those
departments.

"The government of the United States is of the latter description. The powers of the legislature are defined
and limited; and that those limits may not be mistaken, or forgotten, the constitution is written. To what
purpose are powers limited, and to what purpose is that limitation committed to writing, if these limits may,
at any time, be passed by those intended to be restrained? The distinction between governments with
limited and unlimited powers is abolished, if those limits do not confine the persons on whom they are
imposed, and if acts prohibited and acts allowed are of equal obligation. It is a proposition too plain to be
contested, that the constitution controls any legislative act repugnant to it; or, that the legislature may alter
the constitution by an ordinary act.

"Between these alternatives there is no middle ground. The constitution is either a superior paramount law,
unchangeable by ordinary means, or it is on a level with ordinary legislative acts, and, like other acts, is
alterable when the legislature shall please to alter it.

"1 Cranch, 391 [176-178].

"If the former part of the alternative be true, then a legislative act contrary to the constitution is not law; if
the latter part be true, then written constitutions are absurd attempts, on the part of the people, to limit a
power in its own nature illimitable.

"Certainly all those who have framed written constitutions contemplate them as forming the fundamental
and paramount law of the nation, and, consequently, the theory of every such government must be, that an
act of the legislature, repugnant to the constitution, is void.

"This theory is essentially attached to a written constitution, and is consequently to be considered, by this
court, as one of the fundamental principles of our society. It is not, therefore, to be lost sight of in the
further consideration of this subject.



"If an act of the legislature, repugnant to the constitution, is void, does it, notwithstanding its invalidity,
bind the courts, and oblige them to give it effect? Or, in other words, though it be not law, does it constitute
a rule as operative as if it was a law? This would be to overthrow in fact what was established in theory;
and would seem, at first view, an absurdity too gross to be insisted on. It shall, however, receive a more
attentive consideration.

"It is emphatically the province and duty of the judicial department to say what the law is. Those who apply
the rule to particular cases must of necessity expound and interpret that rule. If two laws conflict with each
other, the courts must decide on the operation of each.

"So if a law be in opposition to the constitution; if both the law and the constitution apply to a particular
case, so that the court must either decide that case conformably to the law, disregarding the constitution, or
conformably to the constitution, disregarding the law, the court must determine which of these conflicting
rules governs the case. This is of the very essence of judicial duty.

"If, then, the courts are to regard the constitution, and the constitution is superior to any ordinary act of the
legis-

lature, the constitution, and not such ordinary act, must govern the case to which they both apply.

"Those, then, who controvert the principle that the constitution is to be considered, in court, as a paramount
law, are reduced to the necessity of maintaining that courts must close their eyes on the constitution, and
see only the law.

"This doctrine would subvert the very foundation of all written constitutions. It would declare that an act
which, according to the principles and theory of our government, is entirely void, is yet in practice
completely obligatory. It would declare that if the legislature shall do what is expressly forbidden, such act,
notwithstanding the express prohibition, is in reality effectual. It would be giving to the legislature a
practical and real omnipotence, with the same breath which professes to restrict their powers within narrow
limits. It is proscribing limits and declaring that those limits may be passed at pleasure.

"That it thus reduces to nothing what we have deemed the greatest improvement on political institutions, a
written constitution, would of itself be sufficient in America, where written constitutions have been viewed
with so much reverence, for rejecting the construction. But the peculiar expressions of the constitution of
the United States furnish additional arguments in favor of its rejection.”

§ 54. This principle, the supremacy of the Body-politic as constitution-maker and the subordination of the
government as the delegated agent of the Body-politic, with no powers but those derived from the Body-
politic by virtue of the constitution, is therefore the foundation of American Constitutional Law. All acts of
every department of government, within the constitutional bounds of powers, are valid; all beyond bounds
are "irritum et inane" — null and void. Government, therefore, has no inherent authority, but only such as
is delegated to it by its sovereign principal. Government may transcend the limits of this authority, but its
act is none the less void. It cannot, by usurpation, jurally enlarge its powers, nor by construction stretch
them beyond

the prescribed limits. The idea that usurpation or necessity or a supposed extension as the consequence of
custom or progress of society can make jural any power not constitutionally conferred is contrary to
American political science, fatal to the liberties of the people, and is only a wicked pretext for the violation
of sworn obligations. Such an idea would really mean this — that persistent usurpations of power by a
government, acting under the prescribed limitations of a written constitution, could amend and change that
constitution, which by its terms can only be amended and changed by the Body-politic itself. It would make
the government a self-creator of its own powers, instead of the creation of the Body-politic with only
delegated powers. It would take sovereignty from the people and vest it in their government; and transfer
all political authority by flagrant usurpation from the Body-politic to the omnipotent government. Written



constitutions would be destroyed, and the self-usurped omnipotence of irresponsible government would be
erected upon their ruins.

§ 55. The constitution may be written, or institutional and unwritten. A Body-politic by institutional
methods may organize government and define the limits of its authority. Thus, customs and precedents
have great authority, and these without reference to any written instrument whatever. In England its
constitution is largely a structure founded on precedents and customs, and yet there are great papers to
which reference is always made as of great and permanent authority. Thus Magna Carta, as we have seen,
confirmed in many reigns, has been the embodiment of free institutions, a departure from which meets
public condemnation, and whose very terms, as we have shown, make whatsoever is contrary thereto void
and of none effect. In the reign of Charles 1., the Petition of Right by the House of Commons, sanctioned
by the King, was a quasi-constitutional compact between the King and the people as to the true line
between prerogative and popular power; and in 1688 the Declaration of Rights presented to the Prince and
Princess of Orange

became, by the act of 1 William and Mary, the embodiment of the principles upon which constitutional
monarchy ever since has been founded.' For this reason Mr. Gladstone has well said that "the British
constitution is the most subtle organism which has proceeded from progressive history" — it is an
institutional constitution, though not written. Such a constitution, whose provisions are to be derived from
the changing precedents of six centuries of historic progress, must be radically defective; for as these
precedents are made by the delegated authority of Parliament, it results that the government may augment
its own powers at will, and thus usurp the omnipotency which should only belong to the Body-politic —
the people.

In these American states the history and usage for more than a century has settled that the structure of
government and the definition of its powers by the Body-politic should be prescribed in a written
constitution, leaving no honest pretext for transcending the bounds fixed thereby, in the uncertainty of near
historic precedents and customs. Sworn to obey that written constitution, the officer who violates it must
stand convicted of a perjured usurpation of authority.

§ 56. In this country the early practice was that the Body-politic should, through its representatives in a
convention elected by the voters, adopt a constitution and nothing more.

The question as to the right of suffrage in the election of this convention, the number of its members, how
representation should be distributed among the people, when and how the election is to be held, when and
where the convention is to meet, have been determined by an instrumental, not an enabling, act passed by
the de facto legislature of the Body-politic. This use of the de facto government is, according to the views
already set forth, a necessary expedient to avoid the alternative of chaotic confusion and social anarchy; for
how could the Body-politic, composed of all the men, women and children in society, settle these practical
questions themselves. A resort to the existing order of

' See Stubbs, Selected Charters, Appen., p. 523.

things is, therefore, inevitable, if action is to be obtained without social disintegration. But it must be well
understood that the instrumental act of the de facto government is simply a medium through which the
potential sovereign, the Body-politic, may utter its authoritative voice. The convention, when met, is the
incorporate representative of the real Body-politic, the sovereign people.

When the convention frames a constitution, as that is its only charge, it is functus officio. Whether its
consummated work shall be submitted to a vote of the people, and if so, what shall be the basis of suffrage,
and what vote shall be necessary to give it final effect, are questions as to which there has been no settled
canon in our political science and no uniformity of custom.



It may be stated, however, as a fact, that all the constitutions of the original states were ordained by
convention, without a submission of the constitution so framed to a popular vote for ratification. The
deliberative act of the representatives elected by the Body-politic was thought to have the sanction of the
latter without a subsequent vote. And this was unquestionably the general view of all the states when, in the
Federal Convention which composed the constitution in 1787, their consummate act was submitted for
ratification to each state through its separate convention, without any subsequent sanction by the popular
vote of its people. The amendments to the Constitution of the United States are to be adopted by the
Legislatures or Conventions of the several states, without the necessity of submission to a popular vote.'

During the last half century or more it has been the usual practice for the convention to frame the
constitution and then submit it to a popular vote for final ratification; but this practice has had exceptions,
and it may be safely stated that the validity of a constitution will not be held to depend upon its final
ratification by popular vote.

The practice in Virginia may be mentioned as an example.
" Const. U. S., Art 5.

The first constitution of Virginia, drawn by George Mason, was adopted in convention of the State on the
20th day of June, 1776, which was not ratified by popular vote. It was judicially held to be valid in Kamper
v. Hawkins,' and continued in full operation until the Constitution of 1830 was adopted. In that year a
convention was called by legislative act to amend the constitution, and it decided to submit the constitution
it proposed to the voters entitled to suffrage under the proposed constitution, which greatly enlarged
suffrage beyond what had been allowed under the Constitution of 1776. It was ratified by that popular vote.
The Constitution of 1850 was adopted in convention and submitted to a popular vote for ratification. The
Constitution of 1870 was adopted in convention and ratified by popular vote, but, by its twelfth article,
amendments thereto may be proposed in the Senate and House of Delegates, and if agreed to by the
majority of the General Assembly next chosen, shall then be submitted to the people for ratification, and
upon such ratification shall become a part of the Constitution.

The practice in other states need not be especially adverted to, except that recently the State of Mississippi
adopted a constitution in convention, which was established by the act of the convention without a
submission of it to the vote of the people.”> Whether such a constitution so established shall be held to be the
constitution of the state, without the ratification by popular vote, has been questioned. All doubt of its
validity would seem to be settled by the fact that the Constitution of the United States is held to be binding
upon each of the states of the Union, though it was ratified by a convention of the people of each state, and
not by any submission to popular vote. If, therefore, a constitution of a state should be held invalid because
not ratified by popular

"1 Virginia Cases, 20.

? During the year 1898 Louisiana also adopted a new constitution, without submitting it to the people. The
validity of the Constitution of

the State of Mississippi was affirmed in the case of Williams v. Mississippi, 170 U. S. 213, but it seems that
the question under discussion was not raised in the case.

vote, it would raise a doubt as to the validity of the Constitution of the United States, which was ratified by
conventions without submission to a popular vote.

§ 57. In case of submission to popular vote for ratification, a question may arise whether it may be ratified
by a majority vote, or whether some other larger vote should be required. This question will be considered
more fully under another head hereafter, but it may here be said that, ordinarily, in any state where the
interests of the people are not radically antagonistic, but are harmonious — where the population is



homogeneous, not heterogeneous — a numerical majority of the people may be safe. As has been said, the
majority has no natural and jural right to control the minority; for when two antagonistic interests exist in a
state, to give the control to that which has a majority of votes would give to that the right to destroy the
other for its own benefit. Ordinarily, however, the mere diversity of interests will not make ratification by a
majority vote a serious, much less a radical, evil; for as a constitution is a permanent system, regulating
general and not special interests, the voters will act rather with a view to a permanent protection of their
interests for all time, than for the promotion of any one of them by a mere temporary advantage.

But the propriety of regarding the diverse interests involved in the adoption of a constitution has been
signally illustrated in the history of our Federal Constitution. That was to be a compact between thirteen
separate states. Each was required to separately ratify it in order to be bound by it.! None could be bound
but by its own ratification. The numerical majority of the states taken as a whole could bind no single state,
unless a majority of its convention ratified it. This instituted the concurrent majority of many instead of the
numerical majority of the whole. So also amendments to the Constitution of the United States depend on
the concurrent majorities of the many (three-fourths of the states), and not on any majority of the whole,

" Const. U. S., Art. 6.

and on one point the equipollency of the state representation in the Senate cannot be taken away without
the consent of the state affected thereby, though the unanimity of all the other states were secured.'

§ 58. The representative Body-politic so assembled in convention for the formation of the Constitution is,
as we have seen, charged with a delegated duty from the real Body-politic, so to organize the government,
to prescribe and limit its powers, as to conserve the liberty of the individuals composing it. In a proper
sense it may be considered to be a method by which the individuals of a state make an agreement to be
bound by this representative act as that of the sovereignty of the Body-politic. In other words, we reach
here, if ever, the domain of social compact, not as originating society, or as pre-existent to it, but as the act
of already existing society, laying the foundation and raising the superstructure of the government, the
organic social force, upon principles agreed upon as just in such manner as approximately, if not
completely, to gain the universal consent of the real Body-politic. It is, as has been said already, the solemn
and imperative duty of this Body-politic, representative as it is of the real Body-politic, to conform its
action to the conservation of the liberties and interests of the people.

For it must never be forgotten that as the actual consent of all is impracticable, for reasons already
assigned, the work of constitution-making by convention of the representative Body-politic, being a
delegated trust, must be performed under a solemn sense of responsibility for its just discharge; not to
obtain advantage for any portion of society at the expense of others, but to accomplish the end of all social
polity in promoting the welfare of each and all, and in protecting the liberty and right of each individual to
the maximum of good consistent with social peace and order. A notable example of this work at this stage
of organization is presented in the Federal Union of Commonwealths established on this Continent in 1789.

"' Const. 17. S., Art. 5.

As will be shown hereafter, thirteen free, sovereign and independent states made a compact resting upon
the consent of each expressed in the convention of the people of each of them; and thus, by the terms of the
Constitution itself, established it "between the states so ratifying the same."" It was thus not a social
compact, but an interstate compact, with the free and separate consent of each by its own convention; not
by the consent of all the inhabitants of the thirteen states, nor by the consent of all the inhabitants of each
state, but by the distinct organic consent of the convention of each as a separate Body-politic, thus
constituting the Union — a multiple of these bodies-politic, for the common purposes defined by the terms
of the written compact. It is a federal compact of states, not a social compact of men; a federation of which
states are the units, not a social compact of which men are the units; it is a constitution based on the
unanimous consent of the states as members to it, not on the universal consent of the individual men who
are subject to its authority, but by the organic consent of the several states of which those men are
representative citizens.



§ 59. In further consideration of this work of constitution making, it is the ultimate requirement of all
political systems in modern times, and in a large sense in all eras, that the organic social force we call
government must be vested with three classes of powers in order to make its organization efficient for the
social state.” The first of these is the ordainment of rules for the civil conduct of men in their relation to
each other, and of each to the state. These rules, which should be made to protect each in his liberty against
all others, must prescribe what is right and forbid what is wrong, and are generically called laws. Law is the
expression of the will of the organic social force (government) in order to conserve the peace of society and
protect the liberty of its members. This is the supreme power in the state — the Body-politic acting through
the legislative department of the government.

"'Const U. S, Art. 7.
2 Aristotle, Politics, Bk. 6, ch. 14.

The second of these is that which applies the law so made to special cases, which arise from the inter-
relations of men by contact and contract. It does not make law, but declares the law as applicable to each of
such cases. This is the supreme power of the Body-politic, acting through the judicial department of
government.

The third of these is that which brings before the judicial department the persons and things as to which
contention has arisen for the maintenance of right against wrong; and which executes the mandate of the
law as adjudged by the judicial department. These two functions are the supreme power of the Body-politic
exercised through the executive department of government.

It is very obvious that as the executive and judicial departments make no rules and initiate no action against
the right or liberty of the citizen, but are only means to enforce the law, which the legislative department
puts upon him as to the mandate of the social force, the first, the legislative department, is the most vital
and important in its influence on the liberty and the rights of men, and therefore should be organized by the
constitution with great care so as to protect the liberty and right of the man against usurpation and abuse by
the governmental power. We shall, therefore, in the next chapter, begin with a consideration of the proper
organization and limitations on the powers of the legislative department of government.

CHAPTER 1II.
THE LIMIT OF GOVERNMENTAL POWER.

§ 60. The legislative department, being that which puts into effect rules upon civil conduct and restraints on
individual liberty, its organism and the definition of its powers is of vital importance.' The government
must have certain legislative powers which are essential to its being.

First. The protection of a people from foreign invasion, the support of its machinery for internal order, and
the conduct of its rightful operations require means which must be supplied to it by the members of society.
This makes taxation a proper power to be vested in it. The appropriation of the revenue from taxation must
be left to the government. These two constitute what may be called its fiscal action. They belong rightfully
to the legislative department. The citizen pays his taxes as lawful compensation for the protecting care he
derives from the government. He bears the burdens for benefits received. His person and property are
secured by government, and he pays the tax for this security.

Second. The rules for personal conduct in the relations of contact and contract between men must be
prescribed by law. Men must so use their own liberty as not to trench on the equal liberty of others. Law
must enforce this personal duty to insure personal peace and order. This liberty of self-use is by Divine
title; it must be secured and only abridged so as to secure the like rights to all.



It has been fully established that government was Divinely ordained to conserve man-right and man-
freedom to each and every member of society. The equality of right of each to his own powers and their
use, and to the fruits of such use,

! Locke on Civil Government, §§ 149, 150.

is not a gift of society or government to him, but is the inalienable and indefeasible gift of God. No man
can jurally take them from him, nor can the government itself, ordained to protect his title to them, divest
him of them by any jural authority. For government to protect him in these essential liberties is duty; to
take them from him without just recompense is robbery. It must defend his rights against the private robber,
and commits public robbery by destroying his right, or by aiding any one to rob another of any of these
essential rights. This canon as to personal freedom may therefore be stated: the maximum of liberty must
be secured to each man consistently with the peace and order of society.

Third. This enormous power of government must be exerted with just regard to the equal rights of all the
members of society. It is trustee for these and must use its power with equal justice to all. It must not help
one and hurt another. Its power is granted by all for the equal benefit of all, and when that power so granted
is used by government to help one or to hurt another, it is the abuse of the grant by using A's power to hurt
himself, or to help B. Power is granted by the man to the government in trust for his own benefit; it is a
flagrant breach of the trust to use it to his injury, or to pervert it to the use of another. All that the man can
ask (and this he may demand) is that government shall use his power, delegated to it, for the conservation
of his man-right. He cannot demand its aid, for that would be to use another's power to help him; but he can
demand that government shall not obstruct his free self-use when thereby he injures nobody. Each must
work out his own destiny, without help or hindrance from government, and without forcing aid or receiving
hindrance from any other member of society.

There are two modes by which government has perverted its powers in the unequal use of them between
members of society:

(a) Privilege (priva lex). When government gives help to one which it fails or refuses to give to another, it
grants

to one the use of the power of the other to foster the interests of that one, when the power of the other has
been delegated to his own use. It diverts from a common store of power, what the other contributed for his
own benefit, to that of the one, and denies it to the creator of the power.

(b) Monopoly (mo/noj and pole/w — to sell). When government gives license to one to exercise his right,
and denies it to others in the same position, this is monopoly.

Privilege gives government's favor to one which is denied to others. Monopoly allows one to exercise his
right, which others are forbidden to exercise. Both are tyranny, for the trustee of power from all, to be used
for the equal good of all, confers a favor on one which is denied to others, and destroys the right of one to
secure an equality of right with every other. All are entitled to equal protection. Favors to all alike or to
none; rights of each secured, with denial to none.

These three classes of legislative powers may cover the whole domain of authority to be entrusted to the
legislative department. In order to illustrate these abstract propositions, judicial authority may be adduced.
"It may well be doubted," said Chief Justice Marshall, in Fletcher v. Peck,' "whether the nature of society
and government does not prescribe some limits to the legislative power; and if any be prescribed, where are
they to be found, if the property of an individual, fairly and honestly acquired, may be seized without
compensation? To the legislature all legislative power is granted; but the question, whether the transferring
of the property of an individual to the public be in the nature of the legislative power, is well worthy of
serious reflection. It is the peculiar province of the legislature to prescribe general rules for the government
of society; the application of those rules to individuals in society would seem to be the duty of other



departments." And Chief Justice Chase adds, with great force: "And if the property of an individual cannot
be transferred to the public, how much less to another individual?"?

'6 Cranch, 135.

? Legal Tender Cases, 12 Wall. 581.

"It violates that fundamental principle of all just legislation, that the legislature shall not
take the property of A and give it to B."'

"No court, for instance," said the late Justice Miller, in Loan Association v. T opeka,2
"would hesitate to declare void a statute which should enact ... that the homestead now
owned by A should no longer be his, but should henceforth be the property of B.... Of all
the powers conferred upon government, that of taxation is most liable to abuse. Given a
purpose or object for which taxation may be lawfully used, and the extent of its exercise
is in its very nature unlimited." And then follow these weighty words: "To lay with one
hand the power of the government on the property of the citizen, and with the other to
bestow it upon favored individuals to aid private enterprises and build up private
fortunes, is none the less a robbery because it is done under the forms of law and is called
taxation."

He then quotes the language of Judge Cooley: "Taxes are burdens or charges imposed by
the legislature upon persons or property to raise money for public purposes."

Judge Cooley says:* "Levies for Private Purposes. — Where, however, a tax is avowedly
laid for a private purpose, it is illegal and void. The following are illustrations of taxes for
private purposes: A tax levied to aid private parties or corporations to establish
themselves in business as manufacturers; a tax the proceeds of which are loaned out to
individuals who have suffered from a great fire; a tax to supply with provisions and seed
such farmers as have lost their crops; a tax to build a dam which, at discretion, is to be
devoted to private purposes; a tax to refund moneys to individuals which they have paid
to relieve themselves from an impending military draft; and so on. In any one of these

cases the public may be incidentally benefited, but the incidental benefit is only such as
the public might receive from the industry and enterprise of individuals in their own
affairs, and will not support exactions under the name of taxation."

In Cole v. La Grange,' Mr. Justice Gray, speaking for the whole court, said, referring to a
number of cases:

"The general grant of legislative power in the Constitution of a State does not enable the
legislature, in the exercise either of the right of eminent domain or of the right of
taxation, to take private property, without the owner's consent, for any but a public
object. Nor can the legislature authorize counties, cities or towns to contract for private
objects debts which must be paid by taxes. It cannot, therefore, authorize them to issue
bonds to assist merchants or manufacturers, whether natural persons or corporations, in



their private business. These limits of the legislative power are now too firmly established
by judicial decisions to require extended argument upon the subject."

These citations are sufficient to sustain the views already presented. The important
limitations upon legislative power, which restrain it from taking the property of an
individual by taxation for any other than a public purpose, or from taking the property for
a public use, except upon just compensation, are essential to the private right and liberty
of every citizen. If government can be restricted in its action to what is needed for the
protection of individual right, and from undertaking to select special interests for its
fostering care at the expense of the mass of the people, there will be far less wrong done
and the rights of men will be better conserved. The tendency of all systems, from the very
nature of selfish man, is for private interests to aspire to get the government into their
hands and to use it for their purposes. Private interests struggle for this. Public elections
are not merely party struggles, in a mere race between rival candidates for place, they are
the struggles

'113US. 6.
' Legal Tender Cases, 12 Wall. 580.
220 Wall. 663 and 664.

3 Cooley on Constitutional Limitations, 479. See also Northern Liberties v. St. John's
Church, 13 Pa. St. 104, per Coulter, J.; also

Allen v. The Inhabitants of Jay, 60 Me. 124; Jenkins v. Anderson, 103 Mass. 74; Lowell
v. City of Boston, 111 Mass. 454. * Constitutional Law, p. 58.

between representatives of interests, which are adherent to the man because he is their man and will do
their bidding, He is their racer, upon whose success great stakes depend; his success is theirs.

The fiscal action of government, in its nature, cannot be equal. Some pay more into the treasury than they
ever get out; others get out more than they put in. Hence the division of society into two classes — tax-
payers and tax-consumers. The first are interested to lessen taxation, because it is a burden with no
equivalent benefit. The second are interested to increase taxation, because it increases the benefit of large
disbursements to them without equivalent burden. Therefore, the toiling masses are made to pay taxes on
which the official few, and their parasites and banded interests, feed and fatten. The best government is not
that which exacts large taxes and makes great expenditures, but the reverse. Light taxes and economy are
cardinal objects of all good government. It is better to leave in the hands of the individual what would
stimulate his private enterprise than to take it from him to pamper the parasites of the treasury. The contrary
system may build palaces for rank, but will make squalid hovels for the poor.

§ 61. The two rival theories of government may therefore be described as follows: The polity of
individualism and the polity of paternalism.

In the ancient world the system of paternalism was most prevalent, and, as a late writer has very strongly
said, "the Hellenic State, like the ancient State in general, because it was considered all-powerful, actually
possessed too much power. It was all in all. The citizen was nothing, except as a member of the State. His
whole existence depended on and was subject to the State.... The independence of the family, home-life,



education, even conjugal fidelity, were in no way secure from State interference; still less, of course, the
private property of the citizens. The State meddled in everything, and knew neither moral nor legal limits

to its power. It disposed of the bodies, and even of the talents, of its members.""

The ideal republic of Plato was a system under which all individualism was merged in the State, and
everything was regulated by it, as the parent of its citizens; and while he clearly held the governor should
not consider his own good, but only the good of the government for whom he was steward,” yet he held that
the State was created so that all might be happy to the fullest extent by the State giving happiness to
everyone.

The history of this system of political thought repeated itself about two centuries ago in the Patriarcha of
Sir Robert Filmer, the champion of the House of Stuart. In this work he maintained that, by derivative title
from God through Adam, there had been transferred to the king the original patria potestas of the family,
and that to this royal patriarcha absolute obedience was due by all, and to him were confided the care and
training of his children — the men and women of the Nation. This was the patriarcha of the Stuarts, which
had its first condemnation on the scaffold where Charles 1. was beheaded, and in the abdication of the last
of the Stuarts in 1688.

The paternal government, the patriarcha, is based on falsehood and is a political fraud. It takes the paternal
name to sanction its absolute authority, but discards the paternal duty in administering government. A
father in name, it is without his natural love to mitigate tyranny, or to do equal justice among its people. It
claims unlimited power to dispense blessings or cursings at its will. It has petted parasites attached to itself,
because they feed upon it, and it draws the resources with which to supply them from the disinherited mass
of its children, whom it exhausts, but never helps. It has its foster children and its foundlings — its
favorites and its victims — and burdens many for the benefit of the few.

' Bluntschli's Theory of the State, p. 37.
?Book 2, ch. 15.

But this monarchical patriarcha was a blessing compared with the paternalistic democracy. The former
would have a favored few in its family, but the democratic patriarcha must, in order to retain its power,
band the multitude in its support by profuse and extravagant largess. In a monarchy, those bounty-fed
adherents for the price of their loyalty will be few, compared to the multitude whom no man can number,
who will clamor for extravagance in expenditure as the reward for the support of the party which bids most
for their favor.

When government advertises itself as the munificent almoner of indefinite charities, as the machine through
whoso grind benefits may be conferred on some at the expense of all, and enterprises be fostered or
destroyed at will, contestants for the prize of its power will spread their nets to catch the most powerful and
combine the most influential, until extravagance, plunder and corruption will fill the land. Elections, being
the game for great stakes, will be controlled by political gamblers; money, not morality, will rule its results;
and the democratic patriarcha will become the paternal plutocrat of the country.

But this is not all. As soon as paternalism holds itself ready to help its children out of the common fund,
furnished by the taxation of all, every one will demand what another receives. They will argue, if one
enterprise is aided by gift or loan, why not all? Equality is equity. If the government may lend to C without
security, why not to others on mortgage? If one producer receives bounty to raise his crop, why not all? If
one is relieved of loss from fire or flood, why not all? Is not the government the impartial father of all its
children? If it directly or indirectly helps one to make a billion out of the many, why not, in turn, help the
many to distribute their excess? If it can give plethora of wealth to monopoly, why not aid the commune by
healthful depletion, in order to return ill-gotten gains to the victims of privilege?



These questions confront us with this truth: Privilege and

communism are twin monsters from the womb of the patriarcha of Filmer, the paternalism of to-day.
Privilege sows the wind; the commune will bring the harvest of the whirlwind! The feast of fat things once
open to the hungry, the doors will not be easily shut upon their claims. Precedents become customs, and
customs the settled law; and privilege and monopoly, once established, will claim their own perpetuity as a
vested right. In any form of government where the paternalistic idea takes root, the danger of over-action
will always exist. If it be a monarchy, in the language of John Milton, "the very trappings of a monarchy
are more than sufficient to defray the expenses of a republic." If in a republic, the stupendous taxation and
expenditure of our federal, state and municipal governments will show that the mere democratic form of
government will not save a country from the disasters of this perilous principle.

Mr. Spencer, in his "Justice,"' says: "In France bureaucratic despotism under the Republic is as great as it
was under the Empire. Exactions and compulsions are no less numerous and peremptory, and, as was
declared by English trade-union delegates to a congress in Paris, the invasion of citizens' liberties in France
goes to an extent which 'is a disgrace to, and an anomaly in, a Republican nation.' Similarly in the United
States. Universal suffrage does not prevent the corruptions of municipal governments, which impose heavy
local taxes and do very inefficient work."

In 1890 the revenue of the Federal Government was about four hundred millions; of the States, from ad
valorem taxation, about sixty-eight millions; of counties, about ninety-three millions; and of municipalities,
about three hundred and four millions; or nearly nine hundred millions for all purposes, or about $14 per
head.

These considerations show the importance of this cardinal canon of political science: Limit law-making to
the defense of man-right, and of his self-use for self-development, without aid or hindrance from
government. When it passes this

1 Page 178.

limit and becomes paternal, the patriarcha will burden all for the privilege of the few, and give monopoly
to the few to the exclusion of the mass. It will build up the plutocracy of the few by the side of the
pauperism of the mass. In the philosophic statement of a late able writer, "the beneficent Jeffersonian
philosophy prefers that nothing shall be done by the general government which the local authorities are
competent to do; and nothing by any governmental power which individuals can do for themselves."

The supreme importance of constitution-making in the organization of the legislative department, with its
enormous power for good and evil, invests this problem with an importance momentous to the liberty and
rights of men. The greed of power, innate in the human heart, is the peril in all systems to the rights and
liberties of the people. To win this great prize, there will be fierce competition that its energies may be
diverted from the happiness of the mass to the benefit of the few, or to the glory and ambition of one man.
The struggles in modern times from municipal control is illustrative of the first proposition, as the imperial
ambition of a Napoleon is a sample of the last. The peril to liberty exists in all forms of government;
perhaps more in a democratic, because the people, relying upon the form of authority, are less vigilant to
watch the abuse of power by their governmental agents than where power is hereditary, and not dependent
upon the popular will.

How, then, are these great evils to be prevented in the

organization of the legislative department of government? By what form of organism and on what basis can
they be prevented? Can we put a hook into the nose of this leviathan,” or make a covenant with him and
make him a servant forever?® To what hands will you confide the purse and the sword? To whom can you
intrust the wielding of these tremendous social forces before which the single man will be impotent? Where
can you find safety for lib-
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erty, when power, possessed of the national purse and with its hired myrmidons, clad in steel and weapons
of war, shall array itself against the unarmed citizen in his humble home. Your government, executive,
legislative, judicial, must at last be in human hands, and be directed by human hearts, with all the sinful
propensities of selfishness to prompt its motives, direct its policy and to impel its power. You make them
your guardian — but quis custodiet custodes? This is your problem. How will it be solved?

A comprehensive answer can readily be given. Wed power to right, and liberty is safe and despotism is
impossible. Divorce them — liberty dies and despotism is assured. Let the hand which holds the right hold
also the sceptre of power, and right cannot die but by suicide; for power strikes self when it strikes right.
On the contrary, put power in the hands alien to right, and right will be sacrificed. If the man whose rights
are to be affected wields the power of government; if the hand which pays the tax be the hand which lays it;
if the man who is to be subject to laws be the maker of them, all will be well. In the language of a great
writer: "Contrasts between the states of different nations, and between the states of the same nation at
different periods, have strongly impressed men with the general truth that if governmental power is in the
hands of one, or in the hands of a few, it will be used to the advantage of the one or the few; and that the
many will be correspondingly disadvantagod. That is to say, those who have not the power will be subject
to greater restraints and burdens than those who have the power — will be defrauded of that liberty of each,
limited only by the like liberties of all, which equity demands — will have their rights more or less
seriously infringed."'

§ 62. In the ancient world, power, with absolute irresponsibility to the popular will, was in the hands of
hereditary monarchs, or class aristocracies. This made tyranny inevitable, for power was not wedded to
right, but was divorced

! Spencer's Justice, p. 177.

from it. If there ever happened to be good government, it was from the grace of the
person who held power, but could not be compelled. The leviathan was without a hook in
the hands of the people. The rude democratic policies of Greece were in fact aristocracies
— that is, power was in the hands of a class, while its subjects had no voice. The p/h~goj
politw~n of Aristotle were really the few who governed the mass. It was an aristocracy.
For example: in Athens, the po/lij of Attica — the e\kklhsi/a — the plh~qoj politw~n —
was composed of citizens and was the body to which magistrates were responsible. In
Attica it is probable there were 350,000 people, at least. Of these it is said 30,000 were
citizens, — the

rest were not citizens, and many were slaves. Not one-half of the men of Attica,

therefore, were citizens. The number who were present in the e\kklhsi/a was never more
than 4,000 — that is, only one-seventh of the p/h~goj politw~n of Attica, and about one-
twentieth of the adult males. This was not the people, but a class and a very small class of
the people, and usually composed of the residents of the city, to which the agricultural
population of Attica were rarely, if ever, admitted.



But what an assembly for any kind of deliberation! In the language of Mr. Madison,' "If
every citizen of the e\kklhsi/a had been a Socrates, still the assembly would have been a
mob." It is further obvious, that the personal holding of power by the people would be
impracticable for any but a very small state. The ancient states were centered about a
po/lij (a city), and the power of the whole was inevitably exercised by this po//ij. The
mass of the people in Attica, as we have seen, had no part in the government. Much more
so would it be in the great Roman Republic when it was assuming imperial dimensions.

Some other arrangement, therefore, than a populous assembly, will be needed for a
populous country. For example, how could the 14,000,000 of voters in the United States
assemble for legislative deliberation in one e\kklhsi/a?

! Federalist

Prof. John Fiske, of Harvard, in his "Beginnings of New England," has finely stated the
distinction between the diverse methods of nation-making in oriental countries, in the
Roman Empire and in Great Britain. "The oriental method is conquest without
incorporation; the Roman, conquest with incorporation, but without representation; the
English, conquest by incorporation with representation."

Representation is the modern method by which the will of a great multitude may express
itself through an elected body of men for deliberation in law-making. It is the only
practicable way by which a large country can give expression to its will in deliberate
legislation. Give suffrage to the people, let law-making be in the hands of their
representatives, and make the representatives responsible at short periods to the popular
judgment, and the rights of men will be safe, for they will select only such as will protect
their rights, and dismiss those who, upon trial, will not. True representation is a security
against wrong and abuse in law-making.

We come now to make an important distinction between civil right and political power.
Mr. Spencer, in a part of the passage already quoted, adverts to this distinction with great
force. "Those shares of political power which in the more advanced nations citizens have
come to possess, and which experience has shown to be good guaranties for the

maintenance of life, liberty and property, are spoken of as though the claims to them were
of the same nature as the claims to life, liberty and property themselves. Yet there is no
kinship between the two. The giving of a vote, considered in itself, in no way furthers the
voter's life, as does the exercise of those various liberties we properly call rights. All we
can say is that the possession of the franchise by each citizen gives the citizens in general
the power of checking trespasses upon their rights: a power which they may or may not
use to good purpose."

We have already seen that the quantum of liberty which

! Spencer's Justice, p. 177.



a people can safely enjoy consistently with peace and order differs in different nations
according to their moral fitness for self-government; those being entitled to enjoy larger
liberty where the civil power is not needed to control them, because of their moral self-
control; and those nations which require the large use of civil power to maintain order,
because of their lack of moral self-control, cannot be equally free without danger to
social order.!

The same qualification which is thus made of the right of diverse peoples to freedom
must a fortiori be applicable to the exercise of political power by such people. If the
external civil power must limit the liberty of a savage to conserve social order, for a
stronger reason the constitution of a people should abridge the power of such a savage in
the exercise of political functions. If he cannot control himself, and therefore must be
controlled by others, why should he have equal power to govern the state with those who
have perfect power of self-control? It may be safe to give suffrage to a perfectly moral
man, when it would be wholly wrong to give it to a savage in ignorance or a savage in
brutality.

The equality of right, which has been insisted upon between all the members of society,
to that which to them is the gift of God, is not at all infringed by denying to those who
have such equality of right an equality of power in conducting public affairs. Wo may not
take away his right, and yet we may deny him the power. We cannot divest him of what
he has by Divine title, but we may refuse to him the exercise of a political function for
which he is either unfit by lack of intelligence, or by reason of having no sufficient
interest in the thing which his act will control. Civil rights must be conserved with
scrupulous fidelity. Political power can only be safely conferred upon those who have
intelligence to act wisely and an interest to act honestly.

§ 63. Right of suffrage is a misnomer. Suffrage is a power which should only be
exercised where there is fitness for ' Ante, § 53.

it. Who shall exercise suffrage — who shall constitute the pl/h~qoj politw~n of the de
facto Body-politic — is a fundamental question which the Body-politic must decide upon
a just view of the true relation between the power of the suffragans and the rights of the
whole people. Each man may claim power to govern himself, and therefore that he is
entitled to suffrage, but the answer to this claim is: first, can he govern himself wisely
and well; and second, has he the intelligence and the honesty to govern others as well as
himself. His power over himself and others, exercised through suffrage, is therefore a
matter that cannot depend upon his volition only, but upon that of the others, whom, by
his suffrage, he controls as well as himself. Who shall have man-right is a question
settled by the Divine title; but who shall have political power over himself and others
must be a matter of agreement and convention.' The question is, whether the man is fitted
by intelligence to perform the function, for if not fitted, he cannot claim to have the right
to do it; the second, has he such interests in the matters controlled through his suffrage as
to check the misuse of power which self-interest always prompts? If he lacks intelligence,
it is the greatest absurdity to give him suffrage and the greatest wrong to the community.
If he lacks community of interest in the laws which are to govern the community, it is not



only a serious danger but a false principle to give it to him, for thus you give power to the
hand which is alien to the right of others which it controls. Right and its power of self-
defense should co-exist, unless its power through ignorance or want of interest would be
impotent for self-defense and potent for self-destruction and the ruin of society.

Hence, representation and taxation have always been correlated as power and right. The
hand that lays should pay the tax, and vice versa, else tax-layer will plunder tax-payer.
The laying and paying must go together in order to the protection of the right of property.
This is liberty. To divorce

! Burke's "Reflections on the Revolution in France." 1 Burke's Works, pp. 481-82.
the two would result in the destruction of the right of property. This is tyranny.

These general views on the subject of suffrage are formulated in the sixth section of the Virginia
Declaration of Rights, June 12, 1776:

"VI. That all elections ought to be free; and that all men, having sufficient evidence of permanent common
interest with, and attachment to, the community, have the right of suffrage, and cannot be taxed or deprived
of their property for public uses, without their own consent, or that of their representatives so elected, nor
bound by any law to which they have not, in like manner, assented, for the public good."

The same qualification as to interest is indicated in the
Constitution of Massachusetts of 1780, chapter I, section 3, article IV:

"Every male person being twenty-one years of age, and resident in any particular town in this
commonwealth, for the space of one year next preceding, having a freehold estate within the same town, of
the annual income of three pounds, or any estate of the value of sixty pounds, shall have a right to vote in
the choice of a representative or representatives for the said town."

Like qualifying restrictions of suffrage existed not only under the English system, but in every state of the
Union at the time and subsequent to the Revolution, and even at the present time, though the restrictions
have been very much removed, and the extent of suffrage become well-nigh universal; but these instances
show that American political science recognized the legitimacy of qualification upon the universality of
suffrage.

Let suffrage, then, be conferred upon all whose intelligence and community of interest in the affairs of the
state are sufficient to ensure that they will wisely and honestly perform this important function, and make
them a true representative of the real Body-politic in the election of the law-making department. The more
liberal the rule of suffrage, conserving the essentials of reason and honesty,

the better. To restrict suffrage further than this is to create a class oligarchy, and not a true popular
constituency. Under such conditions, representatives elected for a limited time would make the legislative
body an approximate representation of the people's will. Infidelity to the public will by a representative
would be followed by dismissal from service, and the fear of this would reasonably ensure fidelity to
delegated duty.

§ 64. But will this simple method solve the problem in hand? Will it make a true representation of the
people's will? It will be observed that it only secures the fidelity of the delegated agent to those who elect
him, and who may re-elect or dismiss him. Where social interests are homogeneous, and there are no



antagonisms or rivalry among the people composing the society, the simple method suggested will bring
together men entirely at one in interest and purpose, whose only dissension would be in their several
judgments as to the best plan for the conduct of the government. No one's action would be aimed at the
injury of any class in society, because injury to such class would be alike injurious to all. No representative
could strike a blow at the constituency of another without inflicting it upon his own. Evil laws might be
made, but these would result from error in judgment, and not from an evil motive, if any, because a law
injurious to one would be alike injurious to all.

It follows that as soon as the interests of society are homogeneous, the simple representative principle, if
equal, would secure all parts of society from the results of sinister motives and unjust action, though they
might be liable to injury from error in judgment as to the true policy for all.

But when society is composed of heterogeneous classes commingled in the same locality, or in different
localities; when the interests to be affected by law-making are not alike, but are rivals and antagonistic —
the one seeking for some advantage at the expense of the other, contention will arise among constituencies,
and will be transferred at

their instance, through their respective representatives, to the halls of legislation. The debate between
conferees as to the regulation of a common interest would become a fierce war between hostile interests.
The representative, in good faith to his constituency, would strive to make laws in their interest, and the
laws would be moulded by the motives of the constituencies for the benefit coveted, if their representatives
constituted a majority, at the expense and to the

injury of those constituencies whose representatives constituted only the minority in the body — powerless
to defeat, and only able helplessly to protest. The resistless majority would crush the impotent minority.
The interest of the minority would have no true representation, because its representatives would be
overborne by the dominant majority. The hand of the majority, which would wield absolute power, is not
the hand of the minority, which holds its right, but the hand of an alien enemy to that right. Power and right
are thus divorced, not wedded, and the representative majority would destroy without mercy the
unrepresented minority. In such a state of society, the form of representation is no shield for the rights of
the minority, but a sword of power for their ruin.

It is hardly necessary to cite examples of this conflict of antagonistic interests in the history of our race.
Many such will be fully explained hereafter, but for the present, to meet the natural inquiry which will arise
in the mind of the reader, a reference to some striking instances may be made.

Every absolute monarchy, every oligarchy, every aristocracy in history has been the alien hand which has
destroyed the rights subject to their authority and which had no adequate representation in the government
to obstruct its action. The Plebs in Rome were dominated by the majority power of the patricians. The
American Colonies had, and could have, no substantial representation in Parliament, and independence was
the only door for their escape from an alien tyranny. The contest to-day of Ireland for Home

Rule is based on the fact, not that it has no representation in Parliament, but that, under the specious veil of
representation, it and its destiny is dominated by the British majority, against which it can only enter its
solemn but impotent protest. In all cases where power is in the hands of any class or interest which is
antagonistic to others, whether the

others have a minority representation or none, the result is tyranny. History is full of this truth, speaking by
numberless examples.

§ 65. How, then, is this most difficult problem in political science to be solved? Representation protects
constituencies from false representatives; but how shall we protect the minority constituency from a
majority constituency, which, acting in legislative body, are represented in proportion to their numbers?



Our representative principle may save the majority from the domination of the few, but how shall wo save a
minority from the tyranny of a majority? Two devices may be suggested:

First, in the machinery of the government, give to each class or order a separate and distinct organism
through which its will may be voiced, and require a concurrence of each to all action. Thus each will check
the hostile action of the others, and all must concur in order to any action.

Mr. Burke, in his "Reflections on the Revolution in France," has stated this principle with great strength
and beauty. Addressing himself to the French mind, he says:

"In your old states you possessed that variety of parts corresponding with the various descriptions of which
your community was happily composed; you had all that combination, and all that opposition of interests;
you had that action and counteraction which, in the natural and in the political world, from the reciprocal
struggle of discordant powers, draws out the harmony of the universe. These opposed and conflicting
interests, which you consider as so great a blemish in your old and in our present constitution, interpose a
salutary check to all precipitate resolutions.

They render deliberation a matter not of choice, but of necessity; they make all change a subject of
compromise, which naturally begets moderation; they produce temperaments, preventing the sore evil of
harsh, crude, unqualified reformations, and rendering all the headlong exertions of arbitrary power, in the
few or in the many, forever impracticable. Through that diversity of members and interests, general liberty
had as many securities as there were separate views in the several orders; whilst, by pressing down the
whole by the weight of a real monarchy, the separate parts would have been prevented from warping and
starting from their allotted places."’

This device is often called "the checks and balances in government," or by Mr. Calhoun, in his acute
analysis of the science of government, in his Disquisition on Government, "A Government of Concurrent
Majorities."* The substance of his view is this: So organize your government that each interest shall act
independently of the other, and instead of allowing that one which has a preponderance of numbers to
govern that which has the minority, require a majority of each to concur in the political measures proposed,
and thus give to neither any power over the other, but by that other's consent; and allow no action in either
unless both concur in the consent. Power and right are thus wedded

and tyranny is prevented.

Government under this device represents each and every interest. It voices, not a numerical majority of the
whole, but the concurrent majority of each and all its members. Each is thus potential for his own defense
against others, but impotent for offense to others. It prevents injustice to any and enforces justice to all. Out
of the conflict of these distinct orders liberty emerges and is secured. In their uni-

" Burke's Works, vol. I, p. 470.

2 1 Calhoun's Works, pp. 24-29. John Stuart Mill, speaking of Calhoun's posthumous work, and of its
author, says he was "a man who

has displayed powers as a speculative political thinker superior to any who has appeared in American
polities since the authors of 'The Federalist."

fication under mere numerical majority, liberty dies, and tyranny is inevitable.

Second. The second device which may be adopted is this. Let any peculiar and distinct interest be regulated
and controlled exclusively by that order or class in society which holds it — by them alone — excluding
other heterogeneous elements entirely from any vote in respect to them — and letting all regulate



homogeneous interests together in one government. Under this each order of society, under a separate
governmental organism, would regulate its own distinct interests with which other orders, having nothing
in common, would have nothing to do in the way of regulating them.

§ 66. The mode in which these two devices have been applied in the history of the race will be now
explained, and but for these two devices, which have saved liberty in all the ages, political history would be
a dreary rehearsal of unbridled despotism as the destroyer of man-right. In illustration of these two devices
some striking examples may be cited:

(a) In the first stages of the Republic of Rome, in the comitia centuriata, where suffrage was based on
property, patricians and plebeians were admitted to its deliberations, but the patricians had a majority, and
the oppression of the plebeian minority gave rise to the celebrated secession of the Plebs to the sacred hill,
as their only protection from the government, which had become an exclusive aristocracy. The patricians
used every means to persuade them to return. A treaty was made between them as between two distinct
nations and resulted in the establishment of the office of Tribunes, who were the representatives of the
plebeians alone, by the plebeians, with the power of veto upon the action of the patricians. This tribunitian
power, which was exclusively in the hands of the plebeians, was a check upon patrician power, and was
maintained throughout all the subsequent history of the Roman Republic. In other words, no law or act
could be passed to the detriment of the plebeians to which their concurrent majority did not consent; and,
on the contrary,

the plebeians could exercise no power against the patricians without the concurrence of the patricians. Rude
and imperfect as this device was, it was effectual in the protection of each order from the oppressive action
of the other. The doctrine of concurrent majorities saved the liberty of the members of each order from
destruction by the other.'

(D) In the history of the English Revolution, a great contest arose during the reign of the Stuarts as to the
power of the king to take a subject's property without his consent, expressed through a vote of the House of
Commons. Taxation had previously been held by the people of England to be unlawful, unless with the
popular assent in the House of Commons. If the king could tax the people without the assent of the House
of Commons, power would have been alien to right. The great case of the ship-money exacted by the king
of John Hampden in 1636, decided against him by a venal judiciary, for the time divorced the power of
taxation from the right of the tax-payer. English freemen did not tamely submit. The Revolution was the
result, and resulted in the Constitutional Monarchy of 1688-89, by which the power of taxation was secured
to those who paid the tax. This wedded power to right, which the House of Stuart had attempted to divorce.

(¢) The American Revolution of 1776 turned upon the same pivotal issue. Parliament had in a preamble
asserted the right of taxation of the Colonies by the Parliament of England, in which the Colonies were not
represented at all, and in which, if they had been represented in proportion to their numbers, the
representation would have been a mockery, because their representation would have been a minority only,
subject to be overborne by the majority of English representatives. This called forth the splendid eloquence
of Edmund Burke in his speech on "American Taxation," in which he used this language:

"Could anything be a subject of more just alarm to America than to see you go out of the plain high road of
finance,

' Amold's History of Rome, ch. 8.

and give up your most certain revenues and your clearest interest, merely for the sake of insulting your
colonies? No man ever doubted that the commodity of tea could bear an imposition of three pence. But no
commodity will bear three pence, or will bear a penny, when the general feelings of men are irritated, and
two millions of people are resolved not to pay. The feelings of the colonies were formerly the feelings of
Great Britain. Theirs were formerly the feelings of Mr. Hampden when called upon for the payment of
twenty shillings. Would twenty shillings have ruined Mr. Hampden's fortune? No! but the payment of half



twenty shillings, on the principle it was demanded, would have made him a slave. It is the weight of that
preamble, of which you are so fond, and not the weight of the duty, that the Americans are unable and
unwilling to bear.""

A statement of the grounds of this revolutionary conflict will not be out of place. Each Colony had
substantially conceded that Parliament might properly legislate for the general welfare of the empire of
which each was a part. The Colony did not even make a point of its representation in the Parliament, as to
matters which concerned the whole empire. As to these, it was content that as the welfare of all was the
interest of all, the power might safely be vested in the general council, acting for the general welfare of all
and the common defense of each and every part.

But when the local interests of each Colony, when its internal policy, its home rights were to be regulated,
its people felt that these interests and rights, and this internal polity, could only be safe when under the
exclusive control of the political power which represented the people of the Colony, who held these
interests and rights and were concerned in this polity. This was self-government. The admission of any
other influence was to allow their rights to be controlled by aliens. This exclusive power was wedded to the
personal right. If any alien to the right was to participate, it pro tanto divorced political power from
personal right, destroyed

' Burke's Works, vol. I, p. 196.
real self-government, and subjected personal and home right to the influence and government of real aliens.

In vain did British sophistry plead that the English voter was a fellow subject of the Colonist, and not an
alien. The Colonists replied, 'quoad hoc: as to my home interest, my home right, my internal polity, you
know nothing and care less; your interest is not mine; nay, may be antagonistic to mine; and to allow you
an equal voice with me, or worse, a major voice to mine in your Parliament, would be to give up my
personal liberty to the control of real aliens, and make my condition one of servitude to your mastery.'

And hence, when some suggested colonial representation in Parliament, the fathers answered that it was a
delusion and a snare to subject internal polity to a Parliament of 500 members, in which the Colonies would
have 50 and England 450 votes! The hands which wield the power must be the hands that hold the interest;
home rule is essential to home liberty, and the safety of home rights, and the integrity of home polity! The
home rule they needed was a real, not a formal, representation; an absolute authority and not a barren
sceptre.

In the case of the Colonies the evil of domination was aggravated by its sectional character; Great Britain,
the

government, was 3,000 miles away from the interest to be

regulated. The worst form in which this alien government can be presented is when the rights and interests
are in. diverse localities, separated by a geographical line, and the

growth of social conditions in the section separated by that line. Sectional tyranny is unmitigated by
presence and sympathy. Class over class may be so mitigated. In the one case, the oppressor never hoars
and hence never heeds the

cry of the oppressed. In the latter he may do so.

"Government by one man often fails to understand the



government, but it usually defers. Government by a foreign people neither understands nor defers; it has no
adaptation to the wants or temper of the governed. It is, therefore, about the worst government that can be

: : 11

imagined.'

! Tilden's Works, vol. I, p. 200.

The government of a localized minority by a localized majority is in substance the government of one
people by another people — by a foreign people. The alien hand of power governs the distant right without
sympathy, and unalleviated by the presence of its victims. Alien tyranny is not only an intolerable foe to
human liberty, but the destroyer of human happiness. The sectional majority is an alien despot.

(d) In Great Britain, where hereditary power is vested in the King and the Lords, and popular power in the
House of Commons, the first device is brought into use for the protection of each against the hostile action
of the others. Hereditary title to power would not stand a day against the hostile action of the popular body.
This is evident from the present condition of things in England, whore the question of abolishing the House
of Lords, or diminishing their authority and power, is prevented by the fact that any such change in the
constitution of the House of Lords would require its concurrence. On the other hand, the danger to popular
power from the adverse action of the hereditary class is avoided by the concurrence of the House of
Commons being necessary to any such change, and if both the Lords and Commons should seek to abridge
the prerogatives of the Crown, the monarch is vested with the veto upon any action of these two bodies, so
that no legislation can be carried out without the concurrence of King, Lords and Commons — the three
estates of the realm.

(e) In the Federal system of our Union both of these devices are finely illustrated. In the construction of the
legislative department of the Federal government, we have a bi-cameral Congress, composed of the Senate
and House of Representatives. The Senate is composed of two senators from each state without regard to
population. The House of Representatives is composed of members elected by the voters of each state, in
the main in proportion to numbers. The Senate represents the equipollency of states; the House mainly the
power of states according to numbers.

If the numerical majority of the whole country in the House of Representatives should seek to invade the
statehood of the members of the Union, it could only be done by the concurrence of a majority of states in
the Senate. On the other hand, if the states should attempt to invade the rights of the populations of the
country, it could not be done but with the concurrence of the House which represents the populations. The
concurrent majority of the two Houses is thus essential to all legislation.

But lest this concurrence should be brought about to the injury of any interest or right of the people, the
veto power in a qualified form is vested in the President, who is elected on a basis which combines both the
equality of the states and numbers in each of the states. His veto may be overcome by a two-thirds vote in
each of the Houses concurring. Thus all legislation is dependent upon the concurrence of the

majorities of population, of states, and of population and states combined in the election of the President.

And if this three-fold concurrence were obtained in any legislation which violated the Constitution of the
United States, the judicial power is armed with authority to declare such legislation in effect to be null and
void. So that in order to any legislation having full effect under our Federal system, it must have the
concurrent sanction of the two Houses of Congress, of the President and of the judiciary. The legislative
power of the Federal government is, however, by the terms of the Constitution, limited to such matters as
are delegated to it by the Constitution, and all legislative power not so delegated is reserved to the states. If,
therefore, the legislative department of the general government should undertake to exercise the function of
law-making upon any subject thus reserved to the states, such action would be wholly null and void and
would be so declared and enforced by the judicial power of the United States.



The respective states, as to their reserved legislative power, have vested this power in bi-cameral
legislatures, without whose concurrence no law can be passed, and very often

with a grant of a veto power to the governor. And, in the state systems of government, the same power in
their judiciary to declare void any legislation which is contrary to the state constitution is fully recognized;
so that no state law can be effectual which has not the concurrent sanction of both houses of the legislature,
the governor and the judiciary.

It will be seen that in this Federal system, embracing the Federal government and the various state
governments, the device of the concurrent majorities is in full force, and the second device is brought into
operation by leaving to each state, without any interference in its legislation by any other state, the
exclusive law-making power as to all interests which exclusively belong to that state.

This wonderful combination of these two devices presents an example in which the guards to the personal
rights and liberties of the people are better defined and more effectual than under any system of
government known among men. The full explanation of the principles of this system will be reserved for
future consideration.

How majestic is this essential unity of the people's will and purpose through diverse and independent
agencies for their expression! How true a unity is obtained by not taking the will of the whole without
reference to the parts, but the will of each distinct part in order to attain the will of the whole! How superior
this to a government based on the majority of numbers! The government of the numerical majority is the
mechanism of brute force: ours is the resultant of the moral forces of intelligent popular will over brutal
selfishness.

It will be perceived that this is the security by dividing power and distributing it between agencies
independent in will and action. So that no one person is permitted to wield power in more than one of the
three great departments of government, or in more than one of the bodies constituting such department.
This maxim for the division of the department of government into three departments, whose functions are
to

be performed by distinct and independent agents, no one of whom shall be allowed to act in any other, is
fatal to the designs of any one department against right and liberty, because such department is powerless
unless it can combine all the others in its purpose of usurpation.

"When the legislative and executive powers are united in the same person or in the same body of
magistrates, there can be no liberty; because apprehension may arise, lest the same monarch or senate
should enact tyrannical laws, to execute them in a tyrannical manner.

"Again, there is no liberty if the judiciary power be not separated from the legislative and executive. Were
it joined with the legislative, the life and liberty of the subject would be exposed to arbitrary control; for the
judge would then be the legislator. Were it joined to the executive power, the judge might behave with
violence and oppression.

"There would be an end of everything were the same man or the same body, whether of the nobles or of the
people, to exercise those three powers, that of enacting laws, that of executing the public resolutions, and of
trying the causes of individuals."' This principle will be explained more fully hereafter. A mere reference
will for the present be enough.

(f) There is a practical difficulty in applying the second device to cases where diverse and antagonistic
interests are commingled in the same society. How to distribute power between the individuals in the same
community so as to apply the first device is quite difficult, but the application of the second device, where
one class of a community, with a distinct interest from other classes, shall have the exclusive power of
regulating its own, has been always an almost insuperable difficulty.



It was attempted in Rome when the plebeians, after the secession, were empowered to pass the plebiscita in
the comitia tributa on the motion of one of the plebeian tribunes. These

! Montesquieu's "Spirit of Laws," Bk. XI, ch. VI; Virginia Bill of
Rights, June 12, 1776, Art 3, in accord.

resolutions so passed by the plebeians alone originally, were laws only binding on the plebeians, until a
later date when they were made to bind the whole people, which innovation resulted in the evil, to which
we have already adverted, of the one class legislating for all; so that the plebeians, who secured this power
for their own defense against the patricians, converted it into a means of dominating the patricians by the
plebeian power.'

But the application of this second device, where distinct interests are localized, and in different sections of
the country where they exist, is more easy, and exists in other countries as well as our own. Thus, when the
Roman Republic, by conquest, added other countries to its domination, the great Republic left to the
municipium — the central city of the conquered province — the regulation of its local affairs, while
assuming to govern it by laws regulating the general policy of the Republic. But these municipia became
the nuclei of the independent action which saved liberty from the destruction of the centralized despotism.
As we have seen, the application of this principle to the states of our Union has been eminently successful
and salutary.

§ 67. The origin of this principle was in the Teutonic institutions of vicus, pagus and civitas, where the
units of power in the small localities preserved their independent action against the unified action of the
state. These Teutonic institutions are well described by a late German writer:

"Montesquieu said very truly, that the germs of parliamentary constitutions are to be found in the forests of
Germany. In the primitive forms described by Tacitus, in which the Teutonic kings co-operated with the
local princes and other chiefs on the one side, and with the great community of freemen on the other, we
recognize clearly the rude beginnings of the free representative government which later centuries produced.

"The Teuton does not derive law, at least not directly, from the will of the nation: he claims for himself an
inborn

! Mackeldy's Roman Law, § 32.

right which the State must protect, but which it does not create, and for which he is ready to fight against
the whole world, even against the authority of his own government. He rejects strenuously the old idea that
the State is all in all. The whole relation is reversed. To the Teuton individual freedom is the supreme thing.
He is induced to sacrifice a part of it to the State in order to keep the rest all the more securely.... A further
consequence for Public Law is that the Teutons in general admit no absolute power of the State, even in
matters affecting the community. The Roman conception of imperium, is foreign to them. Before obeying
they wish to deliberate and vote. Their estates (Stdnde) are a political power with which that of the king
must be united in order to make laws. Yet the idea of the State as a collective person is still, as a rule,
unintelligible to them. They tend rather to break up the State into actual persons or groups of persons. They
understand it primarily as embodied in the king or other princes, who are at the head of the courts of
justice, and of the assembly of the people, in the chief of the hundred (Gau) the tithing (Zent) and

the township (Volksgemeinde). One set of persons sometimes strengthens and sometimes limits another;
thus the whole organization of the community, even in its parts, is filled with the spirit of freedom. Unity is
relatively weak, but the independence of the parts is strong."’



These Teutonic institutions were transported from the forests of Germany with our Saxon ancestors, and
came to be the shires, hundreds and townships of the Anglo-Saxon polity. And these again have been
transferred to America, so that in New England the township is the political unit to this day, and the
townships or shires, or counties, in all the other states of the Union. Each of these distinct political units has
its political power of regulating its local affairs, without interference by other like units, and practically in a
large degree without interference by the central power of the state. It is only necessary to add, that in

' Bluntschli's "Theory of the State," pp. 43 and 44.

modern times more largely than in the middle ages, municipal government for cities and towns under
charters, which secure to them exclusive legislative power for their local populations, is a distinctive
feature of English and American society. These charters for cities and towns were in some cases guaranteed
by Magna Carta, and the free cities of continental Europe have been pointed out as the nuclei of individual
liberty against the despotism of the Continent."

To illustrate by a simple example the application of these two devices: Take two sections of country, A and
B. By analyzing their condition, we find, first, that A has some rights in which B has no community;
second, B has some rights in which A has no community; third, A and B have some rights in common. A
and B are united in the same society. What system of government is best? As to the first and second classes
of rights, let the second device apply, and A have confided to it exclusive control of its exclusive rights; the
same in the case of B. And as to those rights which are common to both A and B, let A and B unite in
counsel, A having control of one branch of the legislature and B of the other. This will be the application of
the first device. Under this arrangement the exclusive rights of each will be under its exclusive control.
Power and right will be wedded. As to the common rights, power and right will be wedded, because neither
A nor B can do anything against the right of the other without the concurrence of the two departments
which they respectively control.

This example is strictly analogous to our Federal system. In the Union all the states have some common
interests. No one state should have control over these, for the power of the others in these common interests
would be excluded and thus right be divorced from power. But each of the states have separate and
exclusive interests. All should not unite to control these, for, to the extent that others than the state itself
were so admitted to control, power would be alien

! Guizot's History of Civilization, Lecture 7.

to right, and thus power and right would not be wedded. All must unite to control the interests of all; each
must control the exclusive right of each. If all manage each, or any one manages all, power and right would
be divorced.

§ 68. This discussion conducts us to the conclusion that in the construction of the Legislative Department
the following rules should be observed:

First. Limit the powers of all governments to such laws only as conserve each man's right and liberty, and
deny all power to create privilege or monopoly, or anything tending thereto.

Second. Keep in full force the two devices already set out.

Third. Keep the three departments — executive, legislative and judicial — in separate and distinct hands,
so that no one exercising the functions of either shall exercise those of any other; especially keep those who
exercise the functions of legislation from exercising the functions of either of the other departments.



Fourth. In the subdivision of the state into counties, cities, and the like, confer on the people of the locality
the power to regulate their local interests, thus decentralizing these localities from the general power of all
which regulates common interests.

Fifth. Prescribe bounds to legislative discretion either by limiting power to those which are delegated in
terms or by such prohibitions as will secure the liberty of the man against all pretext for bad laws by the
usurpation of power.

CHAPTER IV.
ORIGIN OF ENGLISH INSTITUTIONS.

§ 69. It would be very interesting and instructive to trace the history of human institutions and of their
development in the diverse forms of government which have prevailed in the various countries of the
world, and thus to gather from the experiences of nations lessons for our own future, and canons in political
science based upon a larger generalization from the particular cases as we would find them in human
history. To do this fully would be impracticable, for, despite the results of research, we know but little
comparatively of the machinery of ancient systems of government, and would not be able, therefore, to
deduce accurate conclusions from our imperfect information.

In the work that we have in hand, we must be content to examine that system of institutions which stands
most closely related to our own; to trace it to its origin; follow the historic processes through which it has
assumed its present forms and functions, and to ascertain how far the seeds of its own polity have produced
fruit in our own system of constitutional government. Even in this circumscribed area of investigation, we
must consult brevity by condensing the historic facts, and eliminating from the mass of material which
recent scientific research affords those which throw light upon the practical questions of our Constitutional
Jurisprudence.

The fact of a common genesis of the different nations of the world has been reached by modern
archaeology, by detecting in the identity of the roots, and sometimes in the identity of the words of
different languages, the common origin. Without pretending to go into these interesting questions at all, it
may be stated that by this process of inves-

tigation it may be assumed as established that the Aryan language was the original tongue
from which, as a parent, the Sanscrit of northern India, the Iranian or Persian, the Greek,
the Italic, the Celtic, the Slavonic and the Teutonic are the undoubted offspring.’

Prof. Whitney calls this the "Indo-European language," and it has been called Aryan
because of the place of its Asiatic origin. It is held to be established that this common
Indo-European tongue was once spoken by one people dwelling in one domain, but who,
when, and where, is asked with no satisfactory response.” This scientific conjecture is
plausible: that such a people existed in the middle of Asia; that colonies issued from it
into India and Persia, and westward into Europe. That they went into Greece and gave the
world its philosophy; to Rome, under whose eagle it conquered the world, and gave
civilization and law to Germany, to Gaul, to Russia and to Spain.> Mr. Freeman® shows
that this Aryan race had a distinctive civilization before their migration. "As families and
clans grew into tribes, and as tribes grew into nations, each has a king, or chief, of some
kind, and council of elders and nobles, and a general assembly of the whole people."
Three classes of people existed in their society: "nobles by birth, the common freemen,
and their slaves."



Of these offspring-nations of the parent people, Greece was the first in time and had pre-
eminence in European history. It is no part of this work to treat of this wonderful people,
or of its philosophy, arts, literature and polity. Its literature and philosophy have survived
the states which produced them, and have molded the mind of the World long after
Greece has ceased to command its notice.’

! Whitney's Life and Growth of Language, 180, 181.
? Idem, 192-93.

? Ency. Britannica, vol. II, p. 672.

* History of Europe.

> The reader is referred to an ar-

ticle on Greece in the 11th volume of the Encyclopaedia Britannica, page 80, and to the
numerous histories of Greece which have been written in this century.

The second in time was Rome, whose great republic, changed into the great Empire, gave
the jurisprudence and polity through its imperial sway to a greater or less degree to all the
countries of Europe. These two great civilizations prepared the way, under Providence,
for the modern systems of polity.

Greece had given the world literature, philosophy and art; Rome, jurisprudence and the
organization to control nations by government; and these, under the influence of Divine
teaching, through the Semitic race, have given to the world, in this modern era, Christian
philosophy, constitutional government and liberty for man.

At a very early period, and long before the Christian era, colonization of Aryan or Indo-
European people was made in the northeastern part of Europe and in the northern part of
what is now called Germany. Recent research has been active in getting at the genesis of
our English institutions, and the field is rich in interest and in valuable fruit for political
science. We must limit ourselves to presenting a skeleton of results, and referring the
reader to works that will satisfy his speculative curiosity.'

Stubbs has said, in succinct language, of the parent stock of the English people: "The
German element is the parental element in our system, natural and political."* This claim
may be confronted with modifying facts, but as a general conclusion seems to be
established on firm foundations.

In the wars of Julius Caesar he came in conflict with this Teutonic race, and has left in his
history a sketch of its habits, etc.” Caesar praises their industry, chastity, hardihood and
hospitality. They hunt, and study war; nomadic, wandering from place to place;
cultivating a spot for a year,
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then abandoning it and moving elsewhere. This was to prevent accretion of wealth — the greed of the
powerful over the weak; to avoid the building of luxurious homes; to prevent avarice and to produce
content by equality of condition. In war, chiefs are chosen for merit; in peace, principes regionum atque
pagorum administer justice and suppress litigation. The Suevi (the most warlike tribe) are very aggressive.
They have a hundred pagi or territorial divisions, each of which furnish a thousand champions; the rest of
the population stay at home to furnish supplies. In the next year this is reversed. Here is a picture of the
rude, half-civilized, hardy, brave and strong stock, whoso outcome promises greatness. It had the element
of national independence and power, blended with local division for local rule, and a life which forbade the
creation of wealth and the resulting condition of poverty. This was not less than half a century before the
Christian era.

§ 70. Tacitus, in his Germania, gives a picture of the Teutons a century and a half later. He describes the
race as one composed of homogeneous tribes, with the same tongue, religion, physique and institutions. All
of pure and unmixed blood. They were pastoral. Money and merchandise were held of little account. They
had no cities, but villages of rudely-made houses and with no streets. Their chastity and fidelity to marriage
vows, plainness of dress, temperance of habit, are still, as in Cesar's time, marked characteristics. Love for
hunting has declined; indolent habits succeed with some of the vices of wine and gambling. No longer
nomadic, they live at farm homes, local organization having increased in strength, and their moral tone is
higher than at Rome. They are still largely herdsmen; agriculture has advanced; migratory habits have
yielded to fixed habitations and homes of substantial character. Village settlements are permanent. The
arable land is occupied by the whole community and is allotted annually to the freemen. Corn alone seems
to be produced; still there is growing up the idea of separate property, and land grants become largely
prevalent.

There are distinctions of blood and of rank: nobiles, ingenui, liberty and servi. Nobiles by descent. The
ingenui are free and equal to the nobles, except in descent. Liberti are freedmen. Servi are slaves. The
official distinctions: princeps, dux, sacerdos, rex. The princeps was permanent in dignity and elected in the
National assembly, with warlike companions called his comitatus. The princeps fought for victory — the
comitatus fought for their princeps. There was no central power or federal bond between the tribes in the
time of Tacitus. Each tribe had its king elected from the nobiles, who were different from the principes. A
tribe or civitas was the national unit, divided into pagi. The central power of the civitas was in the national
assembly of freemen. The princeps was there to preside, not to command. This assembly decided on peace
and war, elected magistrates for the pagi and vici, and also acted as a high court of justice. Local courts
were held by the elected principes in the pagi and vici.

The pagus was a large subdivision of the civitas — a canton; the vicus was a village, township — tun, 1. e.
inclosed. In these local courts the principes presided, but not as judges. There were a hundred assessors
who gave the law and decided cases. Each pagus furnished a hundred older men (aldermen) as assessors to
the court, and a hundred younger men as warriors for the field. These last were led by the dux, and the
comitatus by the princeps. Besides these, freemen were arranged in families to fight for home — the origin
of our militia force. Tacitus said this last was the strongest. The pagus was originally perhaps composed of
a hundred families, not necessarily of that number — a germ of the Hundred, which was an historic



organism in every branch of the German race. The vicus was the subdivision of the pagus — the origin of
the township in Teutonic and English history.

We see in this primitive stage of the race a loose union of compact localisms — a tie of nationality,
accordant with distinct and individual political autonomy, and a race ready

on an emergency or opportunity to unite for a common enterprise under great leadership for new fields of
life and activity.

§ 71. The Saxons were settled between the Rhine and the Elbe. East of the Elbe were their neighbors, the
Angles; north of them were the Jutes. All spoke low German. The Suevi or Swabian tribe spoke high
German. These Saxons, Angles and Jutes colonized England in the fifth century. The peculiarity of these
tribes will appear from the following considerations. Other Teutonic tribes invaded Gaul, Spain and Italy.
The difference between these two invasions is important to be noted for the diverse results of the two.

First. The Teutons who invaded the Celtic countries, Gaul, Spain and Italy, were imbued with Roman and
Christian ideas. Those who invaded England had neither; they were pure and heathen Teutons.

Second. The Celtic countries invaded were imbued with Roman and Christian ideas, as were their invaders;
hence, the invaders brought a new political and military organization, but coalesced and fused with the
invaded people in religion, language and habits. The Teuton invaders became Roman Christians. On the
contrary the Britains, who were Celts, had expelled the Romans before the Saxons migrated to Britain, and
had no fixed Roman or Christian ideas; and the Saxon heathen invader, therefore, brought his religion of
Thor and Odin with his Teutonic habits and customs unaffected by Roman jurisprudence or ideas.

Third. These diverse results were accentuated by the character of the two invasions. On the Continent
migration took place overland by hordes of people of all classes, and was a pure migration. It was not
accompanied by fierce conflicts for possession. The invaders and aborigines fused in peace.

To Britain the migration was in small bodies on ships and over the sea. The invaders fought for habitation
and settlements fiercely and to the point of extermination. They came in separate bands and founded
separate scats of power. The male Britain was killed or driven back to Wales or Corn-

wall. The Saxon men alone remained. British women may have intermarried with these Saxon men, and
thus mixed the blood of the Teuton and of the Celt. This is perhaps probable, but the main body of those
who remained in Britain were Teutonic in language, for it is said only thirty Celtic words remain; Teutonic
in religion, and in social and political customs. It was "Germany outside of Germany.""

An analogy to the continental migration is found in English migration into French Canada and into
Louisiana. The analogy to the invasion by the Saxons is that of the invasion by the English of the
aborigines of America, In both cases the invaded die or are driven away.

Fourth. Another striking characteristic difference comes from the purpose of migration. A migratory
movement of a mass of people to settle without conflict has no heroism in it. But the Saxon adventurers in
their rude crafts, cutting loose from home to establish new estates by force of arms in a new land filled with
hostile aborigines, is a heroic crusade to plant a new type of civilization on new sites of power. The dux
who led such an expedition with success might well be the founder of a new state. These adventurers
carried with them their commonwealth of institutions and habits. The civitas, or tribe, composed of pagi,
and each pagus composed of vici, or townships, constituted a form of statehood which was fastened as an
institution on the soil of England.

From A. D. 449, the date of the invasion, to 597, the landing of St. Augustine, the Saxon continued
heathen, and transformed the political system of his Teutonic home, with its civitas, pagus and vicus, into



the Saxon system of shire, hundred and township, which was the Saxon state in Teutonic mould. The
epitome of the development of the Saxon organism from the seventh to the eleventh century is thus
described by Dr. Stubbs:

"The people occupy settled seats; the land is appropriated to separate townships, and in these certain
portions belong

! Taine's English Literature, 51.

in entire possession to allodial owners, whilst others are the common property of the
community; and there are large unappropriated estates at the disposal of the nation. Each
of these townships has an organization of its own; for certain purposes the inhabitants are
united by the mutual responsibility of the kindred; for others they are under the authority
of their reeve, who settles their petty disputes, collects their contributions to the national
revenue, leads the

effective men to the fyrd, and with his four companions represents the township in the
court of the hundred or in the folkmoot. The townships are not always independent;
sometimes they are the property of a lord, who is a noble follower. comes, gesith, thegn,
of the king, with jurisdiction over the men of the township, and many of the rights which
wo associate with feudalism. Where, however, this is the case, the organization is of the
same sort; the reeve is the lord's nominee, the moot is the lord's court, the status of the
inhabitants is scarcely loss than free, and their duties to the

state are as imperative as if they were free.

"A cluster of townships is the hundred or wapentake; its presiding officer is the hundred-
man: he calls the hundred-moot together, and leads the men of the hundred to the host, or
to the hue and cry, or to the shiremoot. He is generally elected, although sometimes the
feudal clement is all-powerful here also, and he is nominated by the noble or prelate to
whom the hundred belongs. He has no undivided authority; he is helped by a body of
freemen, twelve or a multiple of twelve, who declare the report of the hundred, and are
capable of declaring the law. Nearly all the work of judicature is contained in this, for
questions of fact are determined by compurgation and ordeal. The shiremoot is a ready
court of appeal, and the royal audience is accessible only when both hundredmoot and
folkmoot have failed to do justice.

"A cluster of hundreds makes the shire; its officers are the ealdorman, the sheriff and the
bishop; its councillors

are the thegns, who declare the report of the shire; its judges are the folk assembled in the
shiremoot, the people, the lords of land with their stewards, and from the townships the
reeve and four men and the parish priest.

"The shiremoot is the most complete organization under the system: it is the folkmoot,
not the witenagemot of the shire, but the assembly of the people; in it all freemen in
person or by representation appear. Its ealdorman is appointed by the witan of the whole



nation, like the princeps of Tacitus; its reeve once, perhaps, elected from below and
authorized from above, like the king or bishop himself. The ealdorman leads the whole
shire to the host, the sheriff commands the freemen, the lords their comites and vassals,
the bishop's reeve or abbot's reeve the tenants of the churches, all under the ealdorman as
the national leader. The ealdorman and bishop attend the witenagemot; the sheriff
executes justice and secures the rights of the king or nation in the shire.

"The union of shires is the kingdom; whether there be two or three as in any of the seven
kingdoms, or all together in the kingdom of Athelstan or Edgar. But the kingdom is
merely an aggregation of shires, which in many cases have themselves been kingdoms of
earlier formation, with the minimum of necessary administration. The king is at the head:
the national council is the witenagemot."1

This was Saxon England.
§ 72. The ancient Saxon commonwealth may be thus summarily described:
First. The people lived at homes in separate townships —

the vicus of the Germania. Each town has its own organism, with its reeve as their leader,
who, with four companions, represents the town in the hundred, or folkmoot. The lord or
thegn (thane) has something like feudal powers. A cluster of these townships makes the
hundred or wapentake. This hundred is the pagus of the Germania. Wapentake, the name,
is supposed by some to be weapontake, because there

! Stubbs' Select Charters, pp. 8-10.

the people received their arms. By others it has been held to mean weapon-touching, because that was the
mode by which men voted their consent to any measure — touching their weapons; and hence it came to be
a district governed by those elected by such a vote. The presiding officer of the hundred was the hundred-
man. He summons the hundred-moot, and leads the host to battle, or to the shiremoot. He, with twelve men,
declare the report of the hundred as the

law. An appeal lay from the hundred-moot to the shiremoot.

Second. A cluster of hundreds makes a shire — the civitas of the Germania. Its officers are an eadlorman, a
shire-reeve' (sheriff) and bishop. The thegns, as councillors, declare the

judgment of the shire-moot, which is by the people in the shire-moot comprising the lords of the land, their
stewards and the reeve and four representatives, and the parish priest of the townships. The shire-moot is
therefore a folkmoot, or the people in their primary capacity with the representatives of the townships. It is
not a witenagemot; that is a selected body. The ealdorman leads the whole shire to the host and is appointed
by the witan of the kingdom. The sheriff commands the freemen, and lords their vassals and comites. All of
these are under the ealdorman, who is a national leader. Ealdorman and bishops attend the witenagemot of
the kingdom.

Third. A cluster of shires makes the kingdom, which is an aggregation of those localisms. In the Saxon
heptarchy, or seven Saxon kingdoms, each was separate and distinct from the others, and each was
composed of shires. It seems that the church was the first organic unit of these kingdoms, and as the



bishops of the church were more or less coincident with the shires, the church became the source of
national unity through its ecclesiastical unit. The witenagemot of the kingdom (the meeting of the wise
men) is the legislature of

"A. S. reave, to tear away by force; hence the reeve derived his name from this power.

the kingdom. It was not a folkmoot, but a body of select representatives, composed of princeps, comites,
thegns, ealdormen and bishops of shires. Dr. Stubbs thinks that the people also had the right to appear in
the witenagemot, but they did not. The powers of the witenagemot are very large — to elect and depose

kings, to make war and peace. and legislate in conjunction with the king.

Fourth. The king (cyning) was the leader of the host to battle. He was not a law giver or the fons justicice,
but with his witan was the law-making power. Towards the close of Saxon history, kingly power had
largely increased, and there were marks of feudalism developed in its polity. Mr. Taylor thinks the shires of
the seventh century shrank to hundreds in the tenth, and the kingdoms of the former century shrank to
shires in the latter."

This institutional Saxon commonwealth would thus seem to have been the unity based on local differences
and distinct organisms, which thus federatively secured all against foreign foes and the liberty of each in its
localized power. This is a foundation stone of Saxon polity.

§ 73. The Norman invasion in 1066 overthrew the Saxon kingdom at Hastings. William 1., the conqueror,
brought feudalism with him, and divided the Saxon lands among his Norman nobles, making sixty
thousand fiefs, which were held to the king by feudal tenure. His great council, which was successor to the
Saxon witenagemot, exercised like powers with the king and was constituted in like manner, but, as the
Norman landholders were tenants in chief to the crown, the Norman witan, or Great Council, was
composed exclusively of Norman nobles and Norman bishops; no Saxon held a seat in the Council. But a
more select body gathered about the king as his councillors in the government of the realm. This body was
composed of the chief justiciar, a chancellor, and a treasurer, and came to be called the aula,

" Taylor's Origin, etc., of the English Constitution, pp. 193 and 212.
? See a speech of Bismarck, April 16, 1889.
or Curia regis, and arrogated to itself large powers and authority.

The Norman nobility, holding the lands in the kingdom by feudal tenure, were vassals of the king but
tyrants over the Saxon people. But William the Conqueror showed remarkable wisdom in yielding to the
loud clamor of the Saxon people for the laws of Edward the Confessor, who directed a commission to be
selected from each shire composed of twelve ..."anglos nobiles sapientes et in lege sua eruditos ut eorum
consuetudines ab ipsus audiret." The collection of laws and customs thus made was thus announced to the
realm: "Istce sunt leges et consuetudines quos Willielmus rex post adquisicionem Anglice omni populo
Anglorum concessit tenendas ceadem, quas predecessor suus Edwardus servavit."

Thus Saxon institutions and laws survived the conquest and the shire-courts and hundred-moot, and the
township organisms were perpetuated. The king gave the shires to a sheriff appointed by himself who held
the Anglo-Saxon county courts.” Thus, underneath the Norman despotism, at the head of which was an
alien king, who, with his Norman nobility and the despotic and feudal principles of the era, made the
tyranny over the Saxon people a fearful example of the fate which follows conquest by a foreign power,
there survived enough of the Saxon Constitution for the organization of Saxon liberty to seize every
occasion for the restoration of its freedom from the domination of the crown and the nobles.



§ 74. The king, through his aula regis, became fons justicice. The jealousy of royal power by the nobles,
and the

king's jealousy of the rising power of the great barons, disposed each at critical moments to court the good-
will of that great people, who, subject to the tyranny of both, was in such numbers as to furnish the material
for the military force of the country. Their power to raise successful oppo-

'l Reeves' History of English Law, chs. 1, 2, notes, pp. 45, 57.
? De Lolme on the Constitution, p. 18.

sition to kingly and feudal authority was successfully repressed when both king and nobles combined; but
when they were antagonistic, each found it expedient to court the good-will of the Saxon people as the
source from which armies were marshaled.

It is only by comprehending this condition of things that the continued concessions to Saxon liberty during
these centuries after the conquest can be fully understood. Feudalism, though a most odious despotism,
presented an opposition to royal centralism — the nucleus of formidable antagonism. And thus each feudal
baron, though a tyrant over his feudatories, found himself, when backed by their cordial support, no mean
rival of the royal chief. Accordingly, without going into details, the generalization may be ventured that
through these rude ages of political conflict the royal and baronial power weakened each other, while they
were continually strengthening the power of the people, to which each must appeal in their intestine
conflicts. The king checked the barons through the courts, and shire, and hundred, and the barons courted
the good-will of the people by lessening their feudal burdens. The people availed themselves of the acts of
each of these contestants for supremacy to strengthen their own hands to restore their ancient liberties.
Hence, when royal meanness invited contempt, and its tyranny provoked defiance by nobles and people in
the person of the despicable John, whose treachery to his brother Richard Coeur de Leon alienated all who
admired courage and daring, the barons, backed by the Saxon people, seized their opportunity and extorted
at Runnymede, from their miscreant monarch, Magna Carta, on the 15th of June, 1215. It is a noteworthy
fact that the barons and the people, in their demand for this Charter, appealed to the Saxon laws as the basis
for their asserted liberties, thus showing the potential influence of the Saxon element in the construction of
the British constitution. This extraordinary paper is the first written formulation of civil rights and political
liberties known in English history. It emerged from Saxon institu-

tions, and has ever since been appealed to as the fundamental authority upon all questions of political
power and civil rights in the kingdom.

It is true that there had been prior charters by Henry I. and Henry II., but these were less important, and
their provisions were embodied substantially in the Great Charter of 1215. In prior reigns, important
progress bad been made in the establishment and regular administration of courts of justice by itinerant
judges, who held local courts in the shires for the settlement of revenue questions, with the sheriff of the
shires, in which settlements all distinctions between Norman and Saxon people entirely disappeared. So
orderly had the judicial system become, that Chief Justice Glanville, in the reign of Henry II. (1154 to
1189), wrote his work on the Common Law, in which the decisions of the courts were referred to in large
numbers. So that a regular system for the administration of justice between man and man, so essential to
liberty, was established in the latter part of the twelfth century.

During this period, also, cities and towns had obtained free charters from the crown for local self-
government. These cities were, in the middle ages, on the continent of Europe as well as in England,
valuable nuclei of local power over local rights against the force of centralism. All of these events
culminated in the Great Charter, of which an analysis will now be given.



§ 75. Leaving out of the consideration a great many important provisions, which relate to ancient feudal
polity no longer of practical importance in the historic review we are now making, reference may be had to
the following provisions :

The 7th chapter secured the ancient and immemorial right of the widow to dower and to quarantine.

Chapter 9 provided that the land of a debtor should not be seized for a debt due to the king, nor to any one
else, as long as the personal property of the debtor sufficed to satisfy it.

The 12th chapter provided that no scutage or aid should be exacted in the kingdom, unless by the authority
of the Common Council, except for the redemption of the royal person, etc. This secured the people against
royal taxation, as well as against any except that levied by the legislative power of the Common Council.

The 13th chapter secured all the liberties and customs to the City of London, and to other cities, berges, etc.

The 14th chapter provided that the General Council should consist, first, of bishops, archbishops, abbots,
earls and great barons; second, of tenants in chief elected in shiremoot through the sheriff and bailiff.

Chapter 17 removed a great popular grievance by making the Court of Common Pleas, in its jurisdiction of
questions between man and man, a court fixed to a certain locality, and not to follow the person of the king
"ubicunque fuerimus in Anglia."”

The 18th chapter provided that certain judicial proceedings, "recognitiones de nova dissaisina de morte
antecessoris et de ultima preesentatione," should not be taken, except in their counties, by two judges for
each county, four times a year, who, together with four knights of each county elected by the county,
should take the assizes aforesaid in the county, and at a time and place in the county.

The 28th, 30th and 31st chapters are limitations upon the power of taking private property for public use, or
for the use of the public, declaring that no public officer should take the property of any one, unless upon
immediate payment therefor, or with the will of the owner.

The celebrated 39th chapter may be thus translated: "No free man shall be arrested or imprisoned, or
disseized, or outlawed, or exiled, or in any manner destroyed, nor will we proceed against him, or put
burden upon him, except by the legal judgment of his peers, or by the law of the land."

The 40th chapter declares, "Right and justice we will sell, deny, or postpone to no man."

In the 61st chapter is a most remarkable declaration, which may be thus translated: "And we will cause
nothing to be

done by any one, either by ourselves or by any other person, by means of which any one of these
concessions and liberties shall be revoked or diminished, and if any such thing may have been caused to be
done, let it be held null and void, and we will never make use of it by ourselves, or by any one else."

The 63d chapter has this sweeping declaration: "Wherefore it is our will and fixed precept, that the
Anglican church be free, and that men in our kingdom for themselves and their heirs forever have and hold
all the aforesaid liberties, rights and concessions well and in peace, freely and quietly, fully and intact, from
us, and our heirs, in all things and places in perpetuity, as has been before said."

§ 76. It is then clear from the terms of Magna Carta that it was a fundamental constitution in writing
between the king, the baron and the people, by which certain rights and limitations of power were
unchangeable and forever fixed as a part of the polity of England. It not only declares, as we have seen, that
the liberties, etc., shall be held in perpetuity, but that anything done contrary to Magna Carta shall be held



to be null and void. This is the germ of the American doctrine, to which we have already adverted, that the
Constitution is the supreme law of the land, and all pretended laws and acts of government, contrary
thereto, are null and void (irritum et inane).

In the Charter of Henry II1., where this Charter was renewed, there will be found in the thirty-fifth chapter a
special provision confirming the old Saxon county courts, and a provision limiting holding of property by
corporations, which has the germ of all subsequent mortmain legislation.

We may now summarize the results of the conflict between Norman power and Saxon institutions from
William 1. to John, as follows:

First. Saxon institutions stood their ground with the Norman graft of feudality upon them.

Second. The grand jury and jury system arise out of the selection of recognitors from the hundreds to
inform the Crown as to criminals, etc.

Third. When an aid (tax) was decreed by the Grand Council (Parliament), the collection was left to sheriffs
of counties and the officers of the Exchequer. The towns and counties were assessed with their respective
shares, and the distribution of the burden in detail upon individuals was, under Henry II., made by a sworn
body of knights, or lawful men of the venue. In this adjustment of taxation exacted from a shire or a town
by the representatives of the locality between the individuals who resided therein, is the germ of local
power in the matter of taxation." The same procedure as to the tax on lands had been applied in the time of
Richard 1.;> and in his time all county officers, such as coroner and others, were made elective, and the
selection of the grand jury was in the same way.’

Fourth. The power of the Grand Council in matters of taxation was fully recognized in Magna Carta.

Fifth. The English Body-politic de facto was a Norman king, Norman lords and clergy, and the Saxon
people.

Sixth. Cities, towns and boroughs were increasing in number under royal charter, as nuclei of popular
independence and power.

Seventh. The Norman clergy was not in sympathy with the Saxon people. The Norman king was not under
fealty to the Pope. The Saxons, as a mass, were not in sympathy with the Pope, whose intervention in favor
of William at Hastings made them unfriendly to him.*

Eighth. Magna Carta, in 1215, was the written Constitution for the Realm of England, fixed and supreme.

Ninth. Prior to Magna Carta, John, November 7, 1213, issued a summons for a parliament, in which he
directs the sheriff of each county to "summon four discreet men of your county to come to the general
council at Oxford, ad loquendum nobiscum de negotiis regni nostri." This may be regarded, says Dr.
Stubbs, as "the first instance of the sum-

! Stubbs' Select Charters, pp. 25, 26. > Id., p. 27.

31d., pp. 27, 28.

4 Thierry's Norman Conquest, Bks. 3 and 4.

moning of the folk-moot to a general assembly by the representative machinery already
used for judicial purposes."’



§ 77. The Thirteenth Century, beginning with John and ending with Edward I., is a new
era in English history —

the vestibule of the English Constitution.

Henry III. (1216 to 1272) was devoted to foreign influence and allied himself with the
papacy against the National Church, and though he confirmed Magna Carta, yet he
violated it so flagrantly that at last he provoked a rebellion under Simon de Montfort, Earl
of Leicester, who, trusted by clergy and nobles, at the head of the barons, seized power,
and on the 14th of December, 1264, issued writs for a parliament, in which he summoned
barons and ecclesiastics, two knights from each shire, and two burghers from each town.”
This is recorded as the first popular representation in Parliament; certainly the first time
the shires and towns were called.

The royal power of Henry III was restored after the death of Leicester on the field of
Evesham, by general peace in 1267. During the reign of Henry III., Bracton had
published his great work on the Common Law, containing the legal decisions in the
English courts, with the refined and expanded principles of the Civil Law. English
jurisprudence had thus laid its solid foundations in the written works of Glanville and
Bracton before the accession of Edward I.

On the death of Henry III. in 1272, Edward I. ascended the throne. He had the experience
of his father to guide and to warn him. Sir Matthew Hale has called him "the English
Justinian." During his reign the law was defined, the judiciary was organized, and the
first organization of the three estates of the realm into a representative parliament was
accomplished. The Grand Council had been composed of barons and ecclesiastics. It was
needed to make it also the third representative of the third estate of the realm — the

! Stubbs' Select Charters, pp. 286, 237.

? Stubbs' Select Charters, p. 415.

Saxon people. They had been, as we have seen, summoned by John in 1213, and by the
Earl of Leicester in 1265. The shire-moots, or people's body, was already part of the
political system. John had summoned the knights of the shires "ad loquendum nobiscum"
etc. Taxation had been upon the shires and boroughs; the distribution and collection of
each burden had been already a matter for the jurisdiction of the shire-moot and the
borough. The same was true as to the quota of tax assessed upon the clergy. Taxation thus
dealt with estates of the realm and not with men.'

In 1272 and 1275 Edward summoned knights to Parliament; but Dr. Stubbs thinks that
knights were chosen to Parliament by shire-moot and burghers by boroughs permanently
only at and after 1295. This year, therefore, may be regarded as marking the era of the
Commons as a permanent estate of the realm, and they were summoned by Edward "ad
faciendum, " and not merely "ad loguendum" (that is, to enact, and not merely to speak).”
Let it be observed that the election of representatives was in the shire-moots — in that



Saxon localism, composed of its clusters of hundreds, and each hundred of its clusters of
townships; so that the shire was a state of the realm.

When the Commons sat in a separate body from the Lords and Ecclesiastics is not
accurately determined. Dr. Stubbs thinks they did so as far back as 1295, though the first
record of their sitting in a separate chamber he makes to be 1332.% Certainly in the time
of Edward IV. the Commons were summoned "ad consentiendum et faciendum " (i. e., to
assent to and enact). In the 15th of Edward II. it was declared that all things must be done
"in Parliament by king, and by assent of prelates, earls, barons and commonalty of the
realm, according as it has been hitherto accustomed." And as early as "the 3rd of Edward
I. the Great Council of

! Stubbs' Select Charters, p. 38.
1d., p. 486.
3 Stubbs' Constitutional Hist., ch. 16, vol. II. Also, De Lolme on the

Constitution, p. 60, note; Guizot's Representative Government, lecture 17.

the Nation is called the ' Parliament,' and the statutes of that year are by the assent of the ' Arch-bishops,
Bishops, Abbots, Earls and Barons, and all the commonalty of the Realm."!

As soon, therefore, as the Commons sat in a separate body, the Parliament became bi-cameral, and the
Commons sitting in distinct chamber fixed the principle of concurrent majorities of the House of Lords and
of the House of Commons as to legislation, including taxation. This fixed the power of the Commons in the
matter of taxation forever, and made no tax and no legislation possible except by their concurrent assent.
This based all legislation, including taxation, upon the concurrent majorities of the two Houses.

§ 78. In the thirty-fourth year of Edward L. (1306), the act "De Tallagio non Concedendo” was passed, in
which the following fundamental declaration was made:

"Nullum talliagium vel auxilium, per nos, vel haeredes nostros, de cetero in regno nostro imponatur seu
levetur, sine voluntate et assensu communi archiepiscoporum, episcoporum et aliorum praelatorum
comitum, baronum, militum, burgensium, et aliorum liberorum hominum de regno nostro."

During this reign Magna Carta, was confirmed eleven times, showing the firm establishment of its
principles and of the other acts as part of the permanent constitution of the realm. Liberty was progressive.
And in the twenty-fifth year of Edward I., it was declared that "No manner of aids, tasks or prizes should be
taken except by the common assent of the realm."’ Several other statutes were passed in this reign which
are too important to be omitted. Among these may be mentioned the statute "De Donis," which created
entails (in the interest of the nobles), and the statute of "Quia Emptores terrarum," favorable to tenants, and
the statute of "mortmain,” which was a check upon the corporate and ecclesiastical power.

2De Lolme on the Constitution, pp. 28, 29, 30, and note. 3 Id., pp. 30, 31, and note.

! De Lolme on the Constitution, pp. 59 and 60, notes.

During this reign, too, Edward I. divided the judiciary into four courts: King's Bench, Common Pleas,
Exchequer and Chancery; and "Nisi prius" courts, conducted by itinerant judges, were constituted in 1285.
The county courts were well defined, and confirmed as a part of the judicial system. The jury system was
also improved. Thus, two centuries and a half after the conquest, the conquered Saxons, by tenacity to their
primal institutions, took and held the vantage ground against their Norman conqueror.



The results of this reign may, therefore, be thus summarized: The Commons were made a separate estate of
the realm, and the principle of concurrent majorities was established; representation and taxation were
correlated, and thus wedded power to right; a regular judiciary in and near the homes of suitors was
established; and the liberty of person and property declared by Magna Carta was conserved by the
independent power of the Commons. The reign of law and constitution was firmly established under the
"English Justinian."

Edward made the government of the kingdom a government of these distinct estates or orders of the realm,
in which the kingly power was large in the claim and use of prerogative. The House of Lords — the true
successor to the Saxon Witan — was filled with Norman nobles and prelates, and the House of Commons
— the third estate of the realm, representing the Saxon people in their several shires — had its equal place
along side of these others. Each shire was a corporate entity — the quasi body politic — in fact a former
kingdom, now a shire and a federate member of the union of shires.

Henceforth the House of Commons claimed taxation as its undoubted right, initiated tax bills, and as early

as 1309 attached to bills granting money to the Crown, petitions for the redress of grievances under which

the people suffered; and later on made redress of grievance a consideration for, and then a condition to, the
granting of subsidy. This be-

came so marked in the action of the House of Commons, that in the time of Charles 1. the Speaker of the
House of Commons said, "Grievances have been first considered before supply." Besides all this, the House
of Commons claimed a right to impeach officers of the Crown, and the power to scan appropriations as
well as to originate taxation.

§ 79. As early as 1330, the Parliament, following the constitutional right of the Saxon Witan, deposed
Edward II., and in 1400 deposed Richard II. At a later date, Edward IV., of York, held that the York kings
were de jure, while Lancaster kings were de facto, because the former claimed by hereditary title, the latter
under act of Parliament. In the reign of Edward II., "year-books" began — the regular and annual reports of
the decisions of the courts settling the law upon judicial foundations. The art of pleading was growing in
precision and judicial action became regular.

During the warlike reign of Edward III., there was a growing jealousy of the church, and of the papacy.
Acts of praemunire forbade appeals from any home court to the

Pope, or any foreign tribunal. The celebrated law of treason, defining that crime precisely, and excluding
constructive treason, was passed, and is the prototype of a like provision in the Constitution of the United
States.! Annual parliaments were provided for by law in the fourth year of Edward III. Court procedure was
required to be in the English and not the Norman language (36th of Edward II1.). County Courts wore to be
held four times a year, composed of Justices of the Peace (30th of Edward I11.). Trial by jury was greatly
strengthened.

In the reign of Richard II., John Wycliffe, the prototype of Martin Luther, translated the Bible into the
Saxon language. He had a great following among the people. These followers were called "Lollards," a
contemptuous expression used by the members of the established Church. These people, the followers of
the reformer, were greatly perse-

"Const. U. S., Art. 111, § 3.

cuted. The Commons, largely in sympathy with these heretics, resented this action with indignant
remonstrance. So that in the fourteenth century, the struggle between the Papacy and the reformers began
— one hundred and fifty years before the outbreak of Luther's reformation.

The chancery, however, grew in force, despite the jealousy of the House of Commons. The House of York,
under Edward IV., broke in large degree the power of the Commons by restricting suffrage, but the last of



the house of York, whose claim to the Crown was de jure, was overthrown in 1386 at Bosworth field by the
Earl of Richmond, who, upon the death of Richard III. at that great battle, ascended the throne as Henry
VII.

These facts go to show the conflict between the de jure prerogative of the Crown and the self-assertion of
power by the Saxon commons. The struggles between the barons under the rival Houses of York and
Lancaster broke down their wealth and power. The Saxons rising in wealth and self-assertion and educated
by the great reformation of Wycliffe, Tyndale, and the like, were consolidating their power and influence
by an advance from poverty to ownership of lands.'

§ 80. Upon the accession of Henry VII. to the throne in 1486 a new era is at hand — modern history begins.
The art of printing, the invention of gunpowder and the mariner's compass had become the material
instruments of a higher progress. Columbus was dreaming of a new world; Copernicus of a new heaven.
Galileo in the next century is to find new forces in the Universe. Luther, in prattling infancy, is growing up
to the stature of the Archimedes of the Reformation. The Roses, once at war, bloom together on the stem of
the House of Tudor. The close of the fifteenth century is the prelude to that which opened with Henry
Tudor and closed with Elizabeth — a century of religious strife that convulsed Europe. The Reformation,
anticipated, as has been seen, by Wycliffe, Tyndale, and others,

! See a splendid picture of this era in Bulwer's "Last of the Barons."

had deep hold upon the Saxon race in England, and enlarged and strengthened the principles of religious
and civil freedom, the seeds of which, in the early part of the seventeenth century, were planted in the
virgin soil of the American continent. Let us trace the influence of this new and wonderous force in
civilization upon the cause of constitutional government in England.

§ 81. Mr. Hallam' has stated with great precision and comprehensiveness the status of the English
Constitution in these words:

"The essential checks upon the royal authority were five in number: 1. The king could levy no sort of new
tax upon his people except by the grant of his Parliament, consisting as well of bishops and mitred abbots
or lords spiritual, and of hereditary peers or temporal lords, who sat and voted promiscuously in the same
chamber, as of representatives from the freeholders of each county, and from the burgesses of many towns
and less considerable places, forming the lower, or commons' House. 2. The previous assent and authority
of the same assembly was necessary for every now law, whether of a general or temporary nature. 3. No
man could be committed to prison but by a legal warrant specifying his offense; and, by a usage nearly
tantamount to constitutional right, he must be speedily brought to trial by means of regular sessions of gaol-
delivery. 4. The fact of guilt or innocence on a criminal charge was determined in a public court, and in the
county where the offense was alleged to have occurred, by a jury of twelve men, from whoso unanimous
verdict no appeal could be made. Civil rights, so far as they depended on questions of fact, were subject to
the same decision. 5. The officers and servants of the crown violating the personal liberty or other right of
the subject might be sued in an action for damages, to be assessed by a jury, or, in some cases, were liable
to criminal process; nor could they plead any warrant or command in their justification, not even the direct
order of the king."

! Constitutional History of England, ch. I, p. 2.

It is interesting to note how these principles of constitutional liberty resulted from the conflicting elements
of which English society was composed; for liberty in all history has emerged from conflict.

The first conflict was that of two powerful races — the Norman and the Saxon. Each jealous of the other
and contending for pre-eminence. One of these races was devoted to Teutonic institutions fixed firmly in
their own country by six centuries of usage, and in their local organisms of power, the shires, hundreds and
townships. Against these inherited institutions, the Norman king, baron and clergy fiercely contested for



supremacy. Then again the popular religion of the Saxons was jealous of the foreign Norman priesthood
and of the Pope, who had thrown the weight of his bull of excommunication on the side of the Norman
conqueror. Then again, there was the conflict of the civil with the common law — the tendency of the
Norman secular and ecclesiastical power being favorable to the civil Roman law they had brought with
them, and the Saxon struggling for his homo law in the institutions of the Saxon commonwealth.

Out of these fierce conflicts, in which every inch of ground was contested, grow the Constitution of the
kingdom, where each estate of the realm found its independence and distinct organism, without the
concurrence of all of which no action was possible. These contesting elements thus became the nuclei of
distinct interests, each one of which found its representation in some branch of the governmental
machinery, and secured the protection of each by requiring the concurrence of all to governmental action.

One other statement is necessary. The insulated position of England gave liberty a great advantage, because
standing armies were not necessary for protection against neighboring nations, as was the case on the
continent of Europe; standing armies being the pretext of despotism as a means of defense against foreign
foes to be used in the suppression of the liberty of the people.

The wars of the Roses, moreover, had destroyed the men of the nobility and wasted their wealth. Of fifty-
three temporal barons in the time of Henry VL., only twenty-nine were of age in the time of Henry VIL.'
Along with this waste of baronial wealth, the Saxons by thrift and industry had acquired great riches,
bought the lands which the nobles were compelled to sell, and acquired a landed influence which is always
potential in the support of political power.

Though Henry was despotic and arbitrary, yet Mr. Hallam says: "When general subsidies were granted, the
same people, who would have seen an innocent man led to prison or the scaffold with little attention, twice
broke out into dangerous rebellions." The Commons clung during his reign to the money power with great
tenacity.”

The reign of Henry VIII. was one in which royal prerogative was pressed to its extreme limits. The insolent
tyranny of Cardinal Wolsey produced fierce conflicts with the Commons, who showed great reluctance to
the grant of taxes, and resort was had to compulsory benevolences. These were met with bold outbreaks
against the royal agents, and the power of the king yielded in some degree to them; but a new element in
constitutional history enters into the problem in this century and during this reign. Martin Luther burned the
papal bull at Wittenberg on the 10th of December, 1520. This was the fire of the Reformation which spread
throughout Europe. From this time to the final establishment of the constitutional monarchy in 1088-89, the
influence of the reform movement upon the constitutional history of England was paramount. The civil and
religious elements combined in irresistible force to curb the royal power, and to give paramount influence
to the will of the people in England.

It is not intended to consider this question in large detail, but to collate the main facts which conduced to
this beneficent result.

' De Lolme on the Constitution, p. 37, and note.
? Hallam's Constitutional History of England, p. [18].

§ 82. The history of free institutions before the Christian era was not hopeful for their permanence and
stability. This arose from the fact already referred to, that the nation was but an enlargement of the
patriarchy which generated and perpetuated the patria potestas of the family. The State was all — the man
was zero. It required a new principle to remove this pall of servitude which hung over the human race. The
germ of modern free institutions is in the personal consciousness of the individual man that he is a creature
of God, with responsibility to Him for self-use of his God-given powers, and that to work out his personal
destiny upon this personal accountability to his Divine King, he needs to be free from the restraints with
which despotism would bind his body, mind, heart and conscience. When man has this idea planted in his



soul, it becomes a moral force which dreads treason to the Almighty Sovereign more than all the threats of
human authority, and makes "resistance to tyrants obedience to God!"

Christianity furnished, as no other form of philosophy or religion has ever done, this impelling motive to
human consciousness. It roused man from the torpor of insensibility as to his true relations with God and
his fellow-men, to a quickened conscience and a profound sense of his individual and infinite
responsibility; and then to a brave self-assertion of his right to liberty, as essential to his duty to God in
working out his awful and sublime destiny.

This new inspiration for the human soul has made modern civilization. All philosophic speculation,
whether it bows with religious reverence before the founder of the Christian system, or rejects its divinity,
must concede this; and it may be assumed without further discussion. The result of this new motive in man
under the inspiration of Christianity makes the contrast between the governments of ancient and modern
times striking and instructive.

Even in the ancient republics, as signally in their monarchies, the state (po/lij) was everything, the man but
a fraction of the mass. Their republics transferred power from

the one or the few to the many, but the many were prone to overlook the rights of the man in achieving the
advancement of the State. Glory for the Nation was always preferred to the liberty of the man. In modern
times the man, in his deep consciousness of personal duty and infinite destiny, has asserted liberty as his
right against all human authority. Ecclesiasticism was broken before the revolt of the

Reformation, and kings, on the block or in exile, have yielded to the boldly asserted freedom of the man;
and power has been claimed for the people in order to this liberty of the man.

Hence it is obvious, that when the religion of the government differs from that of the people, a struggle
must result between invaded conscience and the powers that be. Power may touch the man's life, property
and family; his respect for the government de facto and social order may lead him to submit; but touch his
awakened conscience, invade his soul, put manacles on his conscience, — cut off the avenue of union
between him and his Maker, — make him renounce the faith which binds him to the Cross of the Divine
Author of his origin, and you arouse a power which the ancient world never knew, — which Christianity
has alone created, and compel a popular resistance to the orders of government which are in conflict with
the conscientious convictions of the man.

This will illustrate the temper generated in the heart of

the people by a religious faith, which has such muniments of title — such foundations for its creed, as those
which Christianity presents. The man will welcome martyrdom to avoid apostasy, and, to save the crown of
his Celestial King, will strike down the throne of his earthly monarch. He cannot obey the order of a human
king against the commands of his Divine Sovereign. Loyalty to a crowned head becomes treason to God.'

What would have been the result of the Reformation upon the English constitution had the court and people
been at

! Taylor's Origin, 597-98; Fiske's "Beginnings of New England," 38,
42-44; Hallam's Constitutional History of England, ch. 2.
one, as in France and Spain, it is needless to inquire. It would at least have made the result doubtful.

But the circumstances in England were peculiar. When Luther burnt the papal bull at Wittenberg, England
was papal as to Crown, and the people were divided. But, as already indicated, the seeds of the



Reformation had been sown one hundred and fifty years before Luther burned the papal bull, by Wycliffe
and his disciples. His followers were opposed and persecuted in former reigns. Their zeal, strengthened by
persecution, created such a numerous and powerful band of dissenters that we are told that one of the
bishops declared," That the London juries were so prejudiced against the Church that they would find Abel
guilty of the murder of Cain.""

Why the Saxon people were inclined to follow Wycliffe and his teachings against the Papacy may be
learned from authentic facts stated by Thierry. The Norman invasion was largely aided by the Pope in his
excommunication of Harold, the Saxon king, and his adherents, and by the authority given to William the
Conqueror to invade England and bring her back to obedience to the Holy See, and to reestablish there the
tax of St. Peter's pence.” The Saxon people could not fail in their hearts to attribute the ruin of their
commonwealth to papal intervention, and in the homes of the Saxon people there would necessarily be a
feeling of hostility to the Holy See, whose powerful aid had accomplished the ruin of their commonwealth.
Besides this, the Saxon priesthood were superseded by Norman ecclesiastics.’ So that among the clergy and
the laity of the Saxon people there was naturally a fierce, though it might be suppressed, hostility to the
Norman power in church and in state.

This temper of the Saxon mind made them ready listeners

! Hallam's Constitutional History of England, p. 44.
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to the anti-papal doctrines of the English reformers, Wycliffe, Tyndale and others; so that for a century and
a half before the outbreak of the Reformation in Europe, the muss of the Saxon population in England were
prepared to adopt the principles of the Reformation as they were announced by Luther.

When, therefore, Henry VIII, published his answer to Luther, and assumed the position of champion for the
papal See, he divided the nation. While he was sustained by the old adherents of the church — clergy as
well as laity — he created deep-seated hostility in the hearts of the heretics, the mass of whom were
Saxons. All the spirit of that race — its love for its ancient institutions — its hostility to the Norman king
and barons, were intensified by the fierce current of zeal which religious sentiment poured into the flood of
hostility to the crown. The king purposed to absorb in himself all temporal power; and to this end
strengthened the Star Chamber, that terrible tribunal which registered the royal edicts as judgments, and put
life and property under the royal heel. This despotic tribunal had long existed, but his predecessor and
himself gave it greater potency by its arbitrary cruelty — and put all departments of the state in subjection
to his will. The judiciary held office durante bene placito. Human liberty could only appeal to the courts
for protection, but as they were subservient and dependent upon the crown, the safeguard of liberty became
a fatal engine of tyranny.

The barons were broken by continual war; their wealth diminished, and the Commons were intimidated.
The king absorbed all power, except that reserved power of a liberty-loving people, which awaited its
opportunity to overthrow what, for the time, it feared to attempt. The case seemed hopeless. But Henry
tired of Catherine and asked the pope, whose authority he had maintained against the apostasy of Luther,
for divorce from her. His Holiness refused. The "Defender of the Faith" became the enemy of the Roman

See from the moment it refused to yield to his illicit purpose. But Henry, while breaking with the Pope, did
not yield to the Reformation. He held to the doctrines of the Papacy, which the reformers discarded, while
overthrowing papal supremacy, which Catholics recognized.' His action, however, introduced in England
the heretical books of the continental reformers, and, by throwing the weight of royalty against that of
Papacy, a great impetus was given to the Reformation movement in England.



§ 83. But Henry was not a religious reformer. He looked to self-aggrandizement, and consummated his
ecclesiastical policy by two great changes:

First. The supremacy of the king in the Church of Christ. Second. The abolition of many of the monasteries
and confiscation of their properties to the royal fisc.

The effect of the first was to reduce all clergy to entire subjection to the crown, but its counter-effect was
more powerful; it transferred to the crown all the hostility the religious reformers had dealt against the
Church of Rome. It is obvious that church and state — the double-headed autocracy, ecclesiastical and
political — presented a double-headed object of hostility to the followers of the Reformation. For the
religious element in Great Britain, like that of the Scotch covenanters, was not only against the headship of
the Pope in the Church, but a fortiori against the king as the head of the church. The formula of the Scotch
Church was briefly expressed: "Christ is head of the Church." Therefore they held that no other human
headship, even St. Peter, was to be tolerated, and for a stronger reason that Casar was not, and could not
be, the head of Christ's Church. Hence the covenanters of Scotland and the reformers of England were more
bitterly hostile to the union of Church and State, under the royal headship, than to the supremacy of the
papal See. The only reformers who adhered to the royal headship in the Church were

! Hallam's Constitutional History of England, pp. 36. 37.
those who left Rome with Henry and wore dependent on him for the holding of their living.

§ 84. This summary of facts is intended simply to show that the action of Henry, which for the time largely
increased his power, by combining in himself ecclesiastical as well as civil supremacy, raised against this
double-headed power a double-headed opposition. For the Commons of England were composed of two
classes: the intensely religious and the non-religious (not irreligious) elements. The religious reformer
cared less for civil than religious liberty; the non-religious more for civil than for religious freedom. But
each saw his long-cherished right involved in that of the other. The despotism which trampled on the one
could as well destroy the other. Oppression made them one; it produced the Hampdens of a later century.
Had Henry defied the Pope, and not transferred the tiara of the See to his royal head, the Reformation might
have rallied to him; but in assuming for the crown the papal headship he diverted the fierce enmity of the
Reformation from the Pope to himself.

In the second measure above mentioned — the abolition of monasteries and confiscation of their property
— the king gained great advantage over the people. It made him independent of the Commons for grants of
money by pouring the treasuries of the monasteries into the royal coffers, and, by the grant of the wealth
and domains of the See to the clergy of the Church, the Crown put the Church at its feet.

But we are told that the Commons bought the lands of the monasteries exposed for sale, — for the Saxon
by his thrift had accumulated wealth. The nobles were poor, and thus the Saxon Commons obtained a
foothold upon the land of the realm." The clergy, by becoming the dependent pensioners of the throne,
diminished their own self-respect and brought upon themselves the hatred which attached to the king, and

! De Lolme on the Constitution, p. 60, and note.
thus the reformers arrayed themselves in fierce phalanx against the Church and State.

In the short reign of Edward VI., the Reformation was strengthened by the council of Cranmer and Ridley,
who organized the Church upon the basis of the spiritual supremacy of the king, to which many reformers
objected. During his reign, and the succeeding ones of Mary and Elizabeth, the rising spirit of the
Commons was checked by the inauguration of a system of rotten boroughs. These boroughs, under the
control of the crown and nobility, chocked the power of the real representatives of the people in the House
of Commons, and undermined the integrity of that house, which was the great resistant to the power of the



crown. It is thought, however, that the reform doctrine made real progress during the minority reign of
Edward VI.'

§ 85. At the death of young Edward, Mary ascended the throne in the year 1553. She was a bigoted papist,
and married Philip of Spain, a papist in religion and a despot in politics, who was trained in the despotic
principles of continental monarchy. Like Louis XIV., he would have said, "L'état c'est moi!" Her reign,
therefore, accelerated the rebellion. To dam a torrent may temporarily check a flood, but unless firmly fixed
such a temporary check will surely be followed by disaster.

The measures of the reign had two palpable effects:

First. All the Protestant clergy, whose places in the establishment were filled by papist successors, were
thrown into sympathy with the non-conformists as never before. They had suppressed a similar overthrow;
antagonists before, they now combined; and as the reign was too short (five years) to extinguish
Protestantism, tyranny only checked it for a moment to make its current stronger thereafter.

Second. The queen surrendered her ecclesiastical supremacy
to the pope, which many non-conformists preferred to the
spiritual supremacy of the crown; but she placed beside her
upon the throne of England one of the most despotic of a

! Hallam's Constitutional History of England, p. 68.

despotic race, and he a foreign king. Alien in race — alien in institutions — alien in religion — how could
Englishmen endure it? Shall Spain rule England? Shall the Reformation be extinguished by the Spanish
inquisition? In the fierce answer which Saxon Protestants gave to these questions, it is readily seen that the
fires of religion and patriotism would glow together in preparing for the conflagration of the seventeenth
century.

§ 86. At the death of Mary in 1558, the nation rebounded to its Protestant position, and hailed with
enthusiasm the accession of Elizabeth, the daughter of Anne Boleyn, one of the most extraordinary women
who ever sat upon a throne. She was an arbitrary Tudor. She loved power and used it without limit; but
with all her faults, hers was a great reign. Under her sceptre England sent forth her sea-kings, who braved
the deep to extend her empire. Her navy grew into paramount strength, before whose prowess and the
tempest of God the Spanish Armada dissolved upon her shores. Her reign was the era of Spencer and
Shakespeare — of Bacon and Coke — of Raleigh and Blake. Liberty, despite her arbitrary sway, rose into
bold debate and self-assertion during her reign. The balance between contending factions she held with
marvelous skill, and dying, left a kingdom powerful abroad and more free at home than any other in
Europe. The temper of debate in the Commons was bold and sometimes turbulent; sometimes incurring
rebuke from her Majesty for the temper displayed; but her fidelity to Protestantism reconciled them to her
arbitrary exercise of civil power, and the rebellion was postponed, because the religious element in the
movement was contented with her Protestantism. She never married. No descendant of Henry VIII. could
succeed her. The heir-apparent to the throne was Mary Stuart of Scotland, — a bigoted papist, who had
drawn from her mother's breast the spirit of continental despotism.

A successful rebellion in Scotland had made Mary fly to the protection of her cousin. Queen of England. It
is needless to go into the facts which preceded and attended

the trial of the unfortunate refugee. No doubt a hard measure of justice was accorded her in the trial to
which she was subjected, but when her head fell from the block the English people were reconciled to the



result, because it saved them from a civil and religious convulsion, which must have succeeded her
accession to the throne. It is not too much to say that the pronounced loyalty of Elizabeth to the
Reformation suppressed all revolutionary movements during her reign, and left it for the fated house of
Stuart to meet with death and banishment the verdict of the English people against the unlimited
prerogatives of the crown and the religion of Rome.

§ 87. In 1603 James VI. of Scotland, son of Queen Mary, succeeded to the throne of England as James 1.,
and thus through the union of the people of the two countries under one king brought them into close
sympathy in the struggles of the era.

"The Presbyterian clergy," says Mr. Hallam, "individually and collectively, displayed the intrepid, haughty
and untractable spirit of the English Puritans."' The Puritan was generally independent, but there was great
uniformity of creed between the Scotch Presbyterian and the English Puritan; they were alike in their
abhorrence of papacy, and of any headship in the Church but that of Christ. The action, therefore, of the
king was watched with equal jealousy on either side of the Tweed, by the Covenanters and the Puritans.
Any royal blow against one was felt by the other, and a revolt by either against the arbitrary conduct of the
king in any religious matter would be aided by the other.

Besides, neither Puritan nor Covenanter ever had much faith in the sincere Protestantism of the son of
Mary, Queen of Scots. Accordingly a spirit of proud and turbulent inquiry into the conduct of his Majesty
marked the annals of his reign.

James I. was a learned pedant, lacking in boldness and strength of character. It is not, therefore, strange,
that

! Hallam, Constitutional History of England, 123.

when in the place of a great woman, with the courage which feared nothing and a tact which successfully
and skilfully avoided rupture, the Commons came into contact with a garrulous pedagogue, — who fain
would wound, was yet afraid to strike, — they should assume such an air that James said, when their
committee waited on him: "Set twelve chairs for these twelve kings!" Nor is it strange that the Commons,
who had emerged from the century of the Tudor dynasty with increased power and influence, should look
upon this alien king, with his continental fancies of despotic rule, drawn from the House of Guise with his
mother's blood, — should look upon this son of the beheaded Queen as a foe to their liberty, scarcely a
friend to their religion, and a king educated in views hostile to their constitutional policy.

§ 88. Charles I. succeeded to the throne in 1625. He was an abler man than his father; had more nerve,
more moral force. He had been educated and believed in the jus divinum regum, He knew nothing of the
true spirit of Magna Carta, and scarcely concealed his contempt for it. He was an alien to the race which
for ten centuries had maintained its traditional liberty in this land he was called to rule — a race which had
held with tenacity to its institutions, even against the Norman conqueror. Meantime it had imbibed Bible
teachings from Wycliffe and his followers, and was decided in opposition to the papal power. Charles
derided the doctrines of personal liberty — the sacredness of property under Magna Carta, and claimed the
prerogative of taxation in some respects against the established authority of the Commons. He resorted to
many devices for raising money without resort to the Commons.

The controversy between the Crown and the Commons culminated in the Parliament of 1628. The
Commons in that year presented to the king the celebrated petition of right, in which they stated, with
precision and boldness, the controverted questions between prerogative and liberty — between the royal
power and that of the people. The famous document recited the statute "De Tallagio non Concedendo,"

and the statute of the 25th year of Edward II1I., against compulsory loans; the great 39th Chapter of Magna
Carta, and the confirmation of it by statute in the 28th of Edward III., and then recited that the king had, in
violation of these fundamental statutes, imprisoned men without warrant of law; tried and executed others



by court-martial, and had compelled loans from the people, and punished those who refused, contrary to the
principles of the Constitution. The petition then prayed his Majesty that it should be declared that no gift,
loan or benevolence, tax, or such like charge, should be compelled, without the common consent by act of
Parliament; and that no freeman should be imprisoned or detained contrary to Magna Carta, that the
commissions for proceeding by martial law be revoked and annulled, and. that none other of like nature
may thereafter issue; that these established rights and liberties of the people should be firmly established,
and that no previous acts of the crown should be regarded as a precedent. The king, after procrastination
and much evasion, answering by an address to both Houses, consented to the bill in the usual form of royal
approval.

Further controversy occurred in reference to what was known as the "tonnage and poundage impost." The
king claimed the right to impose these taxes without consent of Parliament, and, pending the dispute in
respect thereto, prorogued, and finally dissolved, Parliament. During this session a religious controversy
arose between the king and the Commons, which intensified the bitterness of the dissension. The king
substantially declared, after the dissolution, to govern without calling the Parliament together; committed
prominent men, members of the House, to the tower; discarded the principles of the Petition of Right, to
which he had assented, and resorted to unlawful methods for raising revenue.

One of these methods was the levying of a tax called "ship-money" upon the subjects of the kingdom, for
building ships of war for the navy. Among those upon whom this tax was levied was John Hampden of
Buckinghamshire. The levy

upon him was the trifling sum of twenty shillings. Hampden resisted it, and appealed to the courts to relieve
him, on the

ground of its illegality. The case was heard in the Court of Exchequer before all the judges. A judiciary
dependent for its tenure of office upon the Crown decided in favor of the

tax, and it was enforced. The proceedings in the case are summarized by Hallam,' and are fully reported in
State Trials.> This was in 1636. In the language of Mr. Burke in his speech on American taxation in 1774:
"The feelings of the colonies were formerly the feelings of Great Britain. Theirs were formerly the feelings
of Mr. Hampden, when called upon for the payment of twenty shillings. Would twenty shillings have
ruined Mr. Hampden's fortune? No! but the payment of half twenty shillings, on the principle it was
demanded, would have made him a slave!"

The issue thus joined between the crown and the people upon the question of the tax power, which, as we
have seen, had been settled for three centuries, was decided by the

judiciary in favor of the crown. The Commons dissolved had no opportunity to protest, and the king refused
to call them. The subdued sentiment of resistance had no vent, but it became the more powerful for that
reason.

§ 89. In 1637, Charles found men, women and children in revolt for Christ as the head of the Church, under
the "Solemn League and Covenant" of the Scotch reformers. Multitudes, under the name of Covenanters,
were assembled everywhere in Scotland in armed resistance to the headship of the king in the Church of
Christ. Charles raised an English army to put down the Scotch uprising. The Puritan soldier, in sight of the
banner of the Covenanters, refused to aid or do his master's bidding, and the royal power was paralyzed.
Meanwhile the animosity of the people to the throne, engendered by the unlawful exercise of the power of
taxation and by the illegal arrest of those who refused submission
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to royal demands, and by the policy of persecution employed against the Puritans of England, made the tide
of discontent so high that rebellion was imminent. The king, during more than ten years in which no
parliament sat in England, had exhausted every means of raising money for his purposes, and was
compelled at last, very reluctantly, to call the Parliament in April, 1640. This Parliament was not inclined to
consider measures; refused to grant a supply of money to the crown until the manifold abuse in Church and
State had been considered and acted upon. The king demanded subsidies, the Commons refused until the
grievances were redressed. The king dissolved the parliament in May, 1640. But the popular voice could no
longer be suppressed. Peers and citizens demanded the recall of the parliament. The English army,
disaffected and undisciplined, retreated before the Scotch. Negotiations with the latter became inevitable.'
This celebrated parliament, known as the "Long Parliament," met in November, 1640, with a stern purpose
to settle, upon foundations solid and permanent, the great questions of constitutional law which Charles for
fifteen years had trampled under foot. The great Triennial Bill for parliaments, a bill declaring "ship
money" illegal, and annulling the judgment against Mr. Hampden; an act asserting the ancient and
indubitable right of taxation by the Parliament; the abolition of the Star Chamber; the denial of the right of
the king to intervene during the consideration of a bill, with any suggestion, as a breach of their privilege,
— these were the principal acts in the beginning of this Parliament.

Along with these was decided action taken in reference to ecclesiastical matters. The Commons were
disposed to press their reform to extreme lengths, and even to trench upon the unquestioned prerogative of
the crown. The king, driven to desperation, entered the House of Commons and attempted to seize five of
its members, of whom Mr. Hampden was one, on the charge of treason. This precipitated the rebellion.

! Hallam, Constitutional History of England, ch. 8.

Charles, by prerogative, had the command of the army and would not surrender it. The issue between the
Crown and the Commons was too serious to end otherwise than in civil strife. The war ended on the 30th of
January, 1649, in the execution of the king. Immediately after the death of the king the dominant party in
the House of Commons abolished the monarchy and the House of Lords, and established the
Commonwealth. The House had been largely under the dictation of the army, and its members had so far
decreased that it gained in history the title of the "Rump Parliament." It was officially dissolved by
Cromwell, with soldiers at his back, but the Protectorate of Cromwell fell and ceased at his death in
September, 1658.

In a few years the confusion in the kingdom between the parties contending for power resulted in the
restoration of the monarchy, in the person of Charles II., in 1660. This result followed naturally from the
forcible overthrow of the checks and balances of the original system of government. The unification of all
power in the single House of Commons gave ample opportunity for the oppression of the classes not
represented in it. It was despotism by a unified democracy, which found its natural representative in a
military chieftain, and thus the swing of the pendulum from uncontrolled democratic power to the
despotism of the protectorate was inevitable. It was not surprising but natural, therefore, that the diverse
social elements of the kingdom sought to restrict the ancient system of government, based upon the three
estates of the realm — king, lords and commons.

The reign of Charles II. was one in which the monarchy of Charles I. was not restored. That absolute
monarchy fell forever with its beheaded chief. The "Royal Image," at one time, but falsely, attributed to
Charles 1., in the powerful vindication of the people of England by John Milton, in "The Iconoclast,”" met its
final overthrow. The monarchy was restored by Charles II., but shorn of its continental preroga-

tives, and subject to the foundation principles of Magna Carta and the Petition of Right.

It is true that much in the administration of Charles II. was arbitrary and adverse to the principles of British
liberty; but the famous habeas corpus act — the shield of personal liberty — was passed nine years after
the restoration, and the power of the Commons in matters of taxation and of the conduct of the government
was no longer disputed by the prerogative. The excesses of the parliamentary government, and of the



commonwealth and the protectorate, produced a strong reaction against the liberal principles of Mr.
Hampden and the doctrines and habits of the puritans. But these still survived, awaiting the opportunity for
renewed assertion and for ultimate triumph. Popular outbreak against the restored royal power was perhaps
prevented by the insincere profession of the reformed faith by the king; insincere, because in his last
moments he professed the faith of the Church of Rome and received its last rites.

§ 90. James II. succeeded him in 1685, — a sincere Papist by profession as well as creed, and a genuine
Stuart in his belief in despotism. But it must be observed that the element of opposition to the prerogative,
which had, for more than a century, been potent in English history, reared again its head against the
prerogative of James II. The religious consciences of the reformers of England were roused to intensify the
opposition of the mere civilian to the authority of the crown in the person of one who was Papist, as well as
despot in his principles. James showed tact and skill in the management of his affairs at this crisis.

The "test act," passed in the time of Charles II., had equally excluded Catholics and dissenters from office.
James, in order to open the official door to Papists, issued a proclamation, by which he proposed to
dispense with the "test act" as to all who were excluded from office thereby. The terms of his proclamation
would have made all offices in the kingdom accessible to Papists as well as dissenters. He conceived that
his proposition for dispensation would thus

conciliate the dissenters, whom he would never appoint to office, and do away with the exclusion of
Papists, whom he would be disposed always to appoint. The proposal was an adroit one, and was received
by many of the people of England as an indication of a liberal disposition on the part of the king towards
the dissenters. He directed his proclamation to be published by the bishops of the realm to their people.
Seven of their number detected the artifice of the king, and by advice of prominent civilians as to the
danger and unconstitutionality of this prerogative of dispensing with and suspending laws, and the
execution thereof, without the consent of Parliament, refused to publish the proclamation, for which they
were persecuted and tried. They were defended by Summers — afterwards Lord Chancellor Summers —
and acquitted, and the seal of condemnation was thus put by the verdict of the jury upon the dispensing
power claimed by the king.

The popular ferment raised by this and other events induced the king prudently to fly to the continent and
abandon the kingdom. Overtures had already been quietly made to the Prince of Orange, who had married
Mary, the daughter of the refugee king, looking to his possible succession, in right of his wife, to the
throne. The birth of a Prince of Wales a short time before the flight of the king had extinguished the
probability of her succession, and as she was a Protestant, the uneasiness of the Protestant people of
England of the perpetuation of a popish dynasty upon the throne ripened events for a rupture. The flight of
the king greatly relieved the situation, for William was at once invited to England, and there was presented
to him and his wife a declaration in writing, on the 18th of February, 1688, in which it was declared, among
other things, that King James II. had abdicated the government; and the throne being thereby vacant, the
Prince of Orange had caused letters to be written to the Lords, Spiritual and Temporal, and to the counties,
boroughs, etc., for the choosing of representatives in parliament to meet at Westminster, in order

to such an establishment as that their religion, laws and liberties might not be subverted.

The Parliament assembled and made a Declaration of Rights, which was afterwards enacted as a Bill of
Rights in 1st William and Mary, Session 2." This Bill of Rights declared William and Mary to be King and
Queen of England; and the succession to the crown after them. And Section 6 of the said Act declared,
"That all and singular the rights and liberties asserted and claimed in the said declaration, are the true,
ancient, and indubitable rights and liberties of the people of this kingdom, and so shall be esteemed,
allowed, adjudged, deemed, and taken to be, and that all and every the particulars aforesaid shall be firmly
and strictly holden and observed, as they are expressed in the said declaration; and all officers and ministers
whatsoever shall serve their Majesties and their successors according to the same in all times to come."



This extraordinary declaration of the ancient and indubitable rights and liberties of the people to be
perpetuated as binding in all times to come is more than mere legislation, and is like the provision of a
permanent and unchangeable constitution. This Parliament not only elected the persons who should fill the
throne, but declared the succession thereafter, and furthermore excluded any one in the line of that
succession who might be a papist from ascending the throne or holding it, and absolving their people from
any allegiance to any such.

In the 12th and 13th of William III. the act of settlement prescribed the succession to the crown after the
death of William and Mary, and Anne, the sister of Mary, without issue of their bodies, and by the rule of
succession thus prescribed the throne has been filled ever since to this day. So that for two hundred years,
under the acts of Parliament in 1688 to 1689, the throne has been filled by appointment of the Parliament of
England, and it will be seen by reference

"'See Appendix.

to the Bill of Rights' that the liberties of the people and their power in the House of Commons was
prescribed as a fixed part of the British Constitution at that time. So that the constitutional monarchy of
England may be said to have received its full and final confirmation at the accession of William and Mary,
by the action of all the estates of the realm, by the de facto Body-politic of England.

Since that period, prerogative has never dared to invade the domain of popular power in the matter of
taxation or personal liberty as exercised by the House of Commons, and as defended by the independent
judiciary, for since the third year of William and Mary the judicial tenure has been held, not during the
pleasure of the crown, but during good behavior, or substantially for life.

§ 91. This historical sketch of the salient facts in the ten centuries prior to the Revolution of 1688 to 1089,
and especially of the four centuries from the reign of Edward I., will serve to show how through the fierce
antagonisms of two powerful races; the jealous rivalry of two systems of jurisprudence; the conscientious
conflicts of two forms of religious creeds — that of Rome and of the Reformation; the social strife of
Norman caste with Saxon people; the political struggles between the prerogative of an alien dynasty and
the

ancient liberties of the people through a representative organization; the three estates of the realm, united in
the political organism of Edward I., rude and not precisely defined, emerged in the Convention Parliament
of 1688 and 1689, "assembled in a full and free representation of this Nation," and declared in the Bill of
Rights their ancient rights and liberties, and established the constitutional monarchy of England, in which
the three estates were in distinct organisms clothed with independent political authority to protect and
conserve the rights of each, the prerogative of caste and the liberties of the people, as they were prescribed
and defined by the Declaration of Rights, enacted into law by the Parliament composed of the three estates
of the realm — the ' See Appendix.

King, Lords and Commons. This result gathered together the historic institutions of the past, and made
them stand together (con-stituo) as the written and permanent Constitution for the British realm forever.
This is the Institutional Constitution of England — institutional in its principles and in its "subtle organism,
which has proceeded from progressive history;" and a Constitution in that the institutions proceeding from
progressive history were made to stand together, as the written compact between the three estates of the
realm, by the Bill of Rights enacted into fundamental law by the King, Lords and Commons in 1688 and

1689.

This Constitution was born of conflict. Its pathway in progressive history is marked by bloody strife. Power
held the vantage ground of liberty; but liberty, by brave and persistent energy, achieved its organic place in
the political mechanism; and now not only maintains its ancient right, but dictates the policy and secures
the destiny of the British Empire.”



§ 92. It will therefore be understood that the monarchy which fell with the head of Charles I. from the block
in 1649 was not restored with Charles II. in 1660. The old monarchy had its traditions of prerogative; its
Star Chamber; its denial of Magna Carta, and its contest with the House of Commons as to taxation. That
ancient system was buried beyond resurrection in 1649. Charles II. tried reaction, menaced despotism, but
failed. James II., by the restoration of papal influence and despotic rule, made reaction impossible.

A brief epitome of the causes for the Revolution in the Declaration of Rights may now be given:

(a) Denying the suspending and dispensing power by the crown as to laws passed by parliament. This, if
permitted,

' Gladstone.

? "For Freedom's battle once begun,

Bequeathed from bleeding sire to son, Though baffled oft, is ever won!"
— Byron's Giaour.

would virtually have enabled the king, by his sole act, to repeal the legislative act of the three estates of the
realm. (b) No taxation but by Parliament.

(c) The right of unrestrained petition by the people against

public grievances.

(d) The denial of the right of the king to a standing army

without the consent of Parliament.

(e) Freedom of elections by the people from the control of the crown and nobility.

(f) Freedom of speech and of debate in Parliament without question or prosecution in any court.
(g) Declaration against excessive bail, excessive fines and cruel and unusual punishment.

(h) Security of trial by jury. (i) Frequent parliaments.

(/) The election of William and Mary and declaration of succession to the crown.

(k) The permanent exclusion from the crown of any successor who did not abjure the Papacy.

The crown had immemorially exercised its powers through, the privy council. After the accession of
William and Mary a select body of Councillors from the Privy Council constituted the cabinet of the king.

About this period two parties were formed in England, representing distinct lines of policy based on diverse
views of the Constitution of the Kingdom. These parties went under the names of Whig and Tory. The Bill
of Rights, while clear in its statement of general principles, necessarily left much, as all such papers do, to
interpretation. The Tory party tended to interpret the Constitution in the interest of royal prerogative — the
Whig party, in the interest of popular liberty and of the power of the House of Commons.



The power of the House of Commons, while in theory that House was the representative of the people, was
very much impaired by the influence of the crown and nobility, in the election of a large proportion of the
members of that House.

This, as already stated, was aggravated by the distribution of power among the counties and boroughs of
England. The House of Tudor, it is alleged, created a large number of boroughs, of very small population,
over which the resident nobility and the crown had large and sometimes paramount influence. These
boroughs obtained the name of "Rotten Boroughs," because, while professing to be the representatives of
the people, they were in reality, by reason of the influence of the crown and nobility, not representatives of
popular opinion, but representatives of the crown and the nobility in the popular House.' It was reckoned
that in the first parliament of George 1., 232 members of the House had places, pensions or titles; besides
these, a great many brothers and heirs-apparent to the nobility, to a number of not less than 50, making in
all 282, constituting in reality a majority of the House. It was well asked by Sir James Mackintosh: "Who
can, without indignation, hear the House of Commons of England called a popular representative body?"

Such a state of things necessarily disturbed the balances of the Constitution and made the lung and House
of Lords dominate the will of the House of Commons. This state of things produced a deep feeling among
the people and the friends of liberty in England in favor of reform, which would make the House of
Commons the real representative of the people, and free it from the control of caste. This finally brought
about the passage of the celebrated Reform Bill in 1832, which was so radical in its character as to change
essentially the distribution of the organic power between the three estates and give to the House of
Commons the character of a true and independent representative of the popular will.

It is said that before the passage of that act 56 "rotten boroughs" elected 111 members, each representing its
2,000

"1 Tucker's Blackstone, Appen., pp. 56, 57.
? Mackintosh's Defense of the French Revolution, p. 154

people, and 32 "rotten boroughs" sent 32 members, each representing less than 4,000 people; so that at that
time 88 "rotten boroughs" elected 143 members, representing 360,000 people, or nearly one-third of the
House elected by one-fiftieth of the entire population.

The Reform Bill, passed in 1832, was backed by the powerful influence of the king, William IV. The Bill
largely extended the right of suffrage, and demolished the "rotten boroughs" and equalized representation
in a large degree in proportion to the population of the shires and boroughs. It may as well be mentioned
that but for the royal advocacy of this Bill it would probably have been defeated in the House of Lords, for
the members of that House saw in its passage the demolition of their influence in controlling the action of
the House of Commons. But the king threatened that if the House of Lords, as it was then constituted,
should reject the Bill, he would insure its passage by the appointment of a sufficient number of new peers
favorable to the Bill to overcome the opposition in the House of Lords. This menace of the advent of
mushroom aristocracy among the ancient nobility of the kingdom made the Lords select the alternative in
the dilemma presented in passing the Bill. This Reform Bill was followed after many years by the

reform bill of 1807, which largely extended suffrage and increased the popular character of the House of
Commons. It is said that prior to this act of 1867 there were 1,500,000 voters composing the voting
constituency of the 1 louse of Commons. Since that Act the number of suffragans has increased to
3,000,000 — just double.

It will therefore be perceived that while the Constitution of 1788-89 in form established the House of
Commons as the free representative of the people of the realm, it did not do so fully and in reality; but
liberty, which demanded popular power, moved with unfaltering courage to obtain the passage of these
bills which should make the House of Commons a real representative of the people of Great Britain.



§ 93. An analysis of the constitutional Monarchy of England in its present state will now be attempted.

First. The Legislature of the Kingdom consists of King, Lords and Commons. Of these we will consider
first the House of Commons and its powers.

(a) The power of taxation in this House is clear, initiatory and supreme. All money bills must originate in
the House of Commons. By money bills are meant bills laying taxes and also bills appropriating money. So
that no bill imposing taxes of any kind, and no bill appropriating money of any kind, can become a law
unless it has been first passed in the House of Commons.

It may be well to note that in this respect the provision of the Constitution of the United States differs from
the English Constitution. It provides' that all bills for raising revenue shall originate in the House of
Representatives, but the Senate may propose or concur in amendments as on other bills. As will be
hereafter shown, this clause of our Constitution does not include bills for appropriating revenue, although
that view has been maintained with great earnestness by many of our public men.

(b) In all other legislation the House of Commons has coordinate but not originating power. Nothing can be
law in England unless it has the concurrence of both Houses and the sanction of the crown. All legislation
other than money bills may originate in the House of Lords.

(¢) The power of the House of Commons to impeach the officers of the crown is unquestionable, and upon
such impeachment no royal pardon can be pleaded. This last, which had been controverted, was established
by the act of 12th and 13th William III., chapter 2.

(d) By the principles of the government, a vote by the House of Commons of want of confidence in the
ministry will cause its resignation, or a dissolution of parliament and an appeal to the people, so that the
cabinet ministers of the crown become indirectly responsible to the House of Commons.

"Const. U. S., Art 1, sec. 7.

The origin of this power, which has no direct provision in the Bill of Rights, or any other document in
English history, is in the exclusive and supreme power of the House of Commons to grant supplies to the
crown. The House of Commons has from time immemorial, as we have seen, attached to their grants of
supplies the precondition of a redress of grievances, and then held that there is no grievance which needs
more immediate redress than that the crown should be under the advice of evil and wicked councilors.

When, therefore, they vote a want of confidence in the ministry of the crown, it is an intimation which is to
be understood from "progressive history" that supplies will be denied until the grievances are redressed; in
other words, that money will not be supplied to the crown to be disposed of by a ministry in whom the
House of Commons has no faith. It has therefore come to pass that a vote of want of confidence is the death
of the ministry, unless by appeal to a new House of Commons, to be elected by a fresh vote of the people,
the ministry should be sustained against the lack of confidence manifested by the old House of Commons.

(e) Ministers are Members of Parliament, and when appointed to the Cabinet, if at the time members, they
must resign and be re-elected. They cannot represent the people after taking office from the crown without
the sanction of their constituents. Ministers, as members, are open to question in the House as to matters
connected with their ministerial duties. The responsibility of ministers to the House is enforced, as has been
said, by the power of the House to refuse supplies if not yielded to.

Mr. Bagehot, in his "English Constitution," has said that the House has five functions: "the elective," that
is, that it substantially elects and deposes the real executive of the Nation, with his ministry. Its
"expressive" or declaring function is to express the mind of the English people. Its third and fourth
functions are what he calls the "teach-



ing and informing functions;" that is, through debates and reports on political matters, and on subjects of
popular concern. And then there is the "function of legislation."

The use of the army by the crown was a disturbing influence at one time in the election of members of the
House of Commons. This gave rise to the Act of 8th George I1., in 1735, by which it was enacted "that the
troops shall be removed during the time of an election out of the place where the election is directed to be
held, and so to continue during the time of such election." And in 1741, where an officer had violated this
statute, it was resolved that it was a "manifest violation of the freedom of elections and an open defiance of
the laws and Constitution of the Kingdom." The persons concerned in this violation were ordered before
the House and received, on their knees, a very severe reprimand from the Speaker.'

§ 94. Let us now consider the House of Lords. The House of Lords is composed of the peers and the
ecclesiastics. Peers by inheritance and peers by new creation. Peers are of different grades: duke, marquis,
earl, viscount, and baron. The Spiritual Lords who sit in the House are two Archbishops and twenty-four
Bishops.” Besides these English peers, sixteen representative Scottish peers are elected for each Parliament
by members of their own order; and twenty-eight peers from Ireland are elected for life by their fellow Irish
nobles.’ Besides these secular peers there are twenty-four bishops entitled to seats in that House.

The House of Lords is a co-equal branch of the legislative department, except that it cannot originate
money bills. For a long period of time, until within the last year, the House of Lords never rejected a bill
upon which the House of Commons insisted. It proposed amendments to all bills where deemed proper,
and, in the Irish Disestablishment Bill in 1869-70, it insisted upon its amendment, which was

! Hallam's Constitutional History, p. 635, and note.
? Blackstone, BK. I, pp. 155-56.

3 De Lolme on the Constitution, p. 56, and note.

carried. At the end of Mr. Gladstone's late administration, it rejected his Home Rule Bill by an
overwhelming vote, and with boldness, not to say audacity of temper; and it also rejected the Employer's
Liability Bill connected with the Irish policy. The feeling that was excited by this action of the House of
Lords rose to the point of agitating the question of its longer continuance as a co-equal branch of the
legislature, but a powerful reaction has taken place against this radical idea., which resulted in a change of
ministration upon a dissolution of Parliament and an appeal to the people, and on that appeal the people
may be said to have suppressed the agitation looking to so radical a change. Since the Reform Bill of 1833,
and the increased power of the House of Commons resulting therefrom, the House of Lords have had less
influence in the active law-making of the Kingdom, and is, in the main, reduced to a criticising and revising
body. The positive force in the direction of legislation is the House of Commons; the House of Lords
revises and amends, but does not initiate. It stays and suspends action — calls a halt upon the proposals of
the House of Commons; but except in the cases above mentioned has not, for half a century, obstructed the
passage of any measure upon which the House of Commons insisted.'

It must be understood that the House of Lords has not the power which the House of Commons has, by its
disapproval of the action of the ministry, to cause their resignations. This extraordinary function belongs
only to the House of Commons. It is needless to cite any examples of this, except the rejection by the
House of Lords of Mr. Gladstone's bill for Home Rule in Ireland. This did not cause the resignation of the
ministry, because the action of the ministry was sanctioned by the House of Commons. The power of the
House of Lords to amend tax bills has been denied by the House of Commons, and cases have occurred
where, upon such amendments being made, which the House of Commons did not dissent from, the
Commons have chosen ' Bagehot's English Constitution, ch. 4.

rather to introduce a new bill, including the proposed amendment of the House of Lords, than to permit
their own original bill to be amended by that House.



The House of Lords in 1702 passed a resolution which it made one of its standing rules, that the annexing
any clause to a bill of aid or supplies is unparliamentary, and tends to destroy the Constitution of this
Government.' This applies, however, only to a clause which is not germane to the bill of supply.

§ 95. Taking the two Houses of Parliament as a whole, we may remark:
(a) The independence of the Members of Parliament during the sessions of the body is secured.

(b) Tax bills and appropriation bills are usually only for a year, so that, if the tax or appropriation be not
agreeable to the popular will, the House of Commons responds and repeals, and the House of Lords will
not defeat the repealing act. Indeed, if any tax already imposed becomes distasteful to public sentiment, the
House of Commons would respond by repeal, and neither the House of Lords nor King would obstruct the
repeal. The King would not, because his ministry would approve the repeal, or, if it did not, would be
compelled to resign upon a vote of the House of Commons against their maintenance of the tax; so that it
may be taken as absolutely true that all taxes and appropriations of money, whether only for a year or for a
longer period, will be repealed at the expressed will of the House of Commons. At this point it is proper to
note that the government of England is more sensitively responsive to the popular will on a question of
taxation or appropriation than the Federal Government is in this country. A tax bill of any kind passed by
Congress, and approved by the President, cannot be repealed upon the declared wish of the House of
Representatives, but may be perpetuated, however much the popular discontent, until the independent wills
of the House, Senate and President concur in the repeal.

' Amos' Fifty Years of the English Constitution, p. 73.

(c) Appropriations for the support of the army and navy are for a year only. At the close of the year for
which they are made, the army and navy are without money to support them unless a new appropriation be
made. The King, without money to support either, is powerless to use them if the House of Commons,
considering them dangerous to liberty, shall refuse a re-appropriation, so that by the money power the royal
power of the sword is paralyzed at the will of the House of Commons in refusing the sinews for their
support by a re-appropriation.

(d) But the control of the House of Commons is even greater than this. Non-appropriation of money would
leave the army and navy in complete organization, but another custom of the kingdom more effectually
secures the people against a standing army or navy. On this subject a quotation from Mr. Hallam's work is
all that is necessary, with the remark that the "mutiny bill" to which he refers was first passed in the reign
of William and Mary, just after the Revolution of 1688-89, by the Convention Parliament.'

"This annual session of Parliament was rendered necessary, in the first place, by the strict appropriation of
the revenue according to votes of supply. It was secured, next, by passing the Mutiny Bill, under which the
army is held together, and subjected to military discipline, for a short term, seldom or never exceeding
twelve months. These are the two effectual securities against military power: that no pay can be issued to
the troops without the previous authorization by the Commons in a Committee of supply, and by both
Houses in an act of appropriation; and that no officer or soldier can be punished for disobedience, nor any
court-martial held, without the annual re-enactment of the Mutiny Bill. Thus it is strictly true that, if the
king were not to summon Parliament every year, his army would cease to have a legal existence, and the
refusal of either House to concur in the Mutiny Bill would at once wrest the sword out of his grasp. By the
Bill of Rights, it is declared unlawful ' 1 Blackstone, Bk. I, pp. 211-12.

to keep any forces in time of peace without consent of Parliament. This consent, by an invariable and
wholesome usage, is given only from year to year; and its necessity may be considered, perhaps, the most
powerful of those causes which have transferred so much even of the executive power into the management
of the two Houses of Parliament."" It will thus be seen that the Mutiny Bill expires at the end of each year,
and the army and navy disband, if Parliament does not repass the Mutiny Bill, for the king can hold no



soldier or sailor subject to military law, and this right of person is vindicated against the crown by the great
writ of Habeas Corpus, of which we will now speak.

(e) The Habeas Corpus Act, in its final form, was passed in the 3 1st year of Charles I1.> Mr. Hallam shows
that this beneficent enactment introduced no new principle, but was only a more definite and well digested
remedy against illegal imprisonment in behalf of the citizens, by requiring a judicial inquiry into the cause
and sufficiency of the commitment and holding the citizen in custody.

And it is important here to note the fact that this writ under this act is perpetual and cannot be suspended or
taken away by any other power than an act of Parliament. The king cannot suspend the privilege of this
writ, because, being a statute of Parliament, the provision of the Bill of Rights of 1689 declared that "the
power of suspension of laws, or dispensing with them, or the execution of them by regal authority and
without the consent of Parliament, is illegal." So that it comes to pass that, by the expiration of the term of
the annual Mutiny Bill, every soldier and sailor, by the judicial power, will be released from royal
authority, unless the Parliament itself shall suspend or repeal the operation of the Habeas Corpus Act.

(f) Parliament at one time was made triennial in its term by the Statute of 6th William and Mary, chapter 2,
but the

! Hallam's Constitutional History, pp. 573-74
2 Stubbs' Select Charters, p. 517,
Hallam's Constitutional History, ch. 13.

Parliament now expires by limitation in seven years, by Statute of 1 George L, St. 2, c. 38." It is obvious
from what has been said that the fiscal power, which was settled in the reign of Edward 1., is the great lever
in the hands of the House of Commons by which royal misrule is prevented or

is overthrown.

In ancient republics a caste proposed legislation which the people might reject or adopt, but in England the
people initiate all action through the House of Commons in respect to taxation or appropriation, and must
concur in the passage of all bills before they can become law.

§ 96. The executive power in the English government is vested in the crown, and includes very large and
dangerous powers. The prerogatives of the crown will now be mentioned.

(a) The king declares war.

(b) The king is commander-in-chief of the army and navy.

(c) The king makes peace and negotiates and ratifies treaties with foreign powers.
(d) The king has the absolute veto power upon all bills

passed by the two Houses.

(e) The king holds by hereditary title, but subject to limitation by Parliament.”



This limitation upon the hereditary title of the crown by act of Parliament had been often exercised, as
Blackstone shows, but was vindicated as a settled principle of the Constitution by the Bill of Rights of
1689, and the Act of Settlement of 12th and 13th William IIL., in 1700.?

The House of Lords, by statute in the 1st of Edward IV., Chapter 2,* claimed to hold the crown de jure, and
that the holding by the kings of the House of Lancaster was only de facto, or in the language of the statute,
"In dede and not of ryght!" Despite this hereditary title it was from time immemorial asserted that the king
was sub deo et sub lege.’

De Lolme in his celebrated work has attempted to vindicate the British Constitution as an hereditary
monarchy by conceding that every subject of the kingdom, and Parliament itself, is intensely interested in
checking and jealously watching the king lest he should stretch his prerogative beyond proper limits, and
the more so because no subject can ever fill the throne. This is ingenious, but can hardly justify a
constitution which puts upon the throne a dangerous person with hereditary title, a perpetual holding,
irresponsible in the exercise of power, merely because all of these demand strict vigilance on the part of his
subjects. It would seem logical that the best cure for such a danger would be in removing it or preventing
its existence and not to create it as a means of stimulating its power.

He maintains, however, that as the king has all that he can want, he will not be disposed to raise popular
tumult by trying to increase his prerogative. His life is easy and luxurious with a limited prerogative, and
may be disturbed by popular tumults if he should attempt to increase it. This may be the case where the
king is a good-natured, unambitious man, inclined to do no wrong against the liberties of his subjects, but
the experience of mankind has not justified the hope that the security of liberty will be found in the
excellent disposition of hereditary kings. And in the glowing eulogy upon the English monarch which this
great author has pronounced, it will be found that the safety of the liberties of the people under the
hereditary monarchy in England is due, not to reliance upon his personal disposition, but upon the paralysis
of his evil purposes through the checks upon his prerogative exercised by the House of Commons — the
representative of the people.’

De Lolme has stated the case very strongly in the following language: "The king of England, therefore, has
the prerogative of commanding armies and equipping fleets; but without the concurrence of his parliament
he cannot maintain them. He can bestow places and employments, but without his par-

! De Lolme on the Constitution, pp. 61-67, 252-259.
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liaments he cannot pay for the salaries attending on them. He can declare war, but without his parliament it
is impossible for him to carry it on. In a word, the royal prerogative, destitute as it is of the power of
imposing taxes, is like a vast body, which cannot of itself accomplish its motions; or, if you please, it is like
a ship completely equipped, but from which the Parliament can at pleasure draw oft the water, and leave it
aground — and also set it afloat again by granting subsidies."

Mr. Bagehot, in his second chapter on the monarchy,” gives some very ingenious reasons in favor of the
hereditary monarchy, in which he concludes that the monarch is the representative of the pomp and dignity
of the government, stands at the head of its society, is the head of its morality, is a quiet councilor with a
long experience from which he may make suggestions to his ministers, with power to dissolve the
Parliament, and thus appeal from the old to the new representative of the people, and that if disposed not to
make his prerogative trench upon the liberties of the people, he may pass a comfortable life himself,
without much detriment to the public interest; but he asks very pointedly:



"But can we expect such a king, or, for that is the material point, can we expect a lineal series of such
kings? Every one has heard the reply of the Emperor Alexander to Madame de Stael, who favored him with
a declamation in praise of beneficent despotism: "Yes, Madame, but it is only a happy accident.' He well
knew that the great abilities and the good intentions necessary to make an efficient and good despot never
were continuously combined in any line of rulers. He knew that they were far out of reach of hereditary
human nature. Can it be said that the characteristic qualities of a constitutional monarch are more within its
reach? I am afraid it cannot....

"If we look at history, we shall find that it is only during the period of the present reign that in England the
duties of a constitutional sovereign have ever been well performed....

"An ordinary idle king on a constitutional throne will leave no mark on his time; he will do little good and
as little harm; the royal form of cabinet government will work in his time pretty much as the unroyal. The
addition of a cypher will not matter though it take precedence of significant figures. But corruptio optima
pessima....

"We have an awful instance of the dangers of constitutional royalty. We have had the case of a meddling
maniac. During great part of his life George I11.'s reason was half upset by every crisis. Throughout his life
he had an obstinacy akin to that of insanity.""

§ 97. The king's cabinet is a body of men in charge of the different departments of the government, selected
by the crown and removable at the king's pleasure. This cabinet, though it has the pride of executive rank,
holds office under a sense of popular responsibility which makes the cabinet represent largely the popular
will. The relations of the sovereign to his cabinet embrace three rights: the right to be consulted, the right to
encourage, and the right to warn.” A wise and sagacious monarch would be likely to leave all else to his
respective ministers, and with a long and intelligent experience he could use these powers with great effect
upon his ministry. The late Prince Albert, it is said, gained great power in precisely this way.

Cabinet ministers, being also members of one or the other Houses of Parliament, are leaders of their
respective parties in these bodies; are imbued with the same general sentiments, and thus feel, as a member
of the executive, the impulses which operate upon the legislative branch of the government. The fact that
these ministers must not only be competent to direct the affairs of their respective departments, but be
ready and act in debate upon a question which arises before either House, makes a rare combination of

! Bagehot's English Constitution, * Id., p. 139. pp. 146-151.
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practical statesmanship, with skill as a debater, necessary for the cabinet of the king. The premier of the
administration ought to be, and generally is, not only a comprehensive statesman, but a skilful debater and
with tact for parliamentary leadership.

The history of the past century will show that these requisites have combined in a large proportion in the
public men who, as premiers in the cabinet of the king, have directed the destinies of the empire.

It is proper to add that, as the House of Commons, through its initiatory and dominating influence in the
matter of grants of money, has such control over the tenure of office of the ministers of the crown that a
vote of want of confidence, or a defeat of a principal measure of the administration in that House, makes it
impossible for the ministry to hold office longer in co-existence with that House of Commons; accordingly,
on the happening of either of these events, the ministry resign or advise the king to dissolve the Parliament,
on an appeal to the people from the action of the then House of Commons adverse to their continuance in



office. If the election for the new House results in the return of a majority in favor of the ministry they
retain office; if the majority be adverse, the ministry resign, even before the meeting of Parliament.
Examples of both of these have occurred within the last five years in England. Lord Salisbury dissolved
Parliament and appealed to the people, which was adverse to him, whereupon he at once resigned and Mr.
Gladstone formed a cabinet which made the new House. Within the last two years, Lord Rosebery did the
same, and upon the returns of the election resigned office, and was succeeded by Lord Salisbury.

It is thus seen that at this time the absolute responsibility of the ministers of the crown to the expressed will
of the House of Commons is as well established as if it were a provision of a written constitution. This
results, as has been fully indicated heretofore, from the possession of the money power by the House of
Commons as far back as the reign

of Edward I. To these money bills, as we have seen, they joined petitions for the redress of grievances, and
afterwards, in the reign of Henry IV., declared they would come to no resolution in regard to subsidies until
the king had given a precise answer to their petitions. Afterwards, when abuses of power had taken place,
they made grievances and supplies, to use the language of Sir Thomas Wentworth, go hand in hand, a
policy which always produced redress of grievances, "and in general, when a bill, in consequence of its
being judged by the Commons essential to the public welfare, has been joined by them to a money bill, it
has seldom failed to pass in that agreeable company."'

At this day the ministry, therefore, must be in accord with the House of Commons, or it will be in the
dilemma of immediate resignation or dissolution of Parliament. The dissolution of Parliament is called by
Mr. Bagehot the "regulator in the machinery." It appeals from popular sentiment represented by an old
House, to the popular sentiment which will elect a new one. Whatever the new one so elected decides, is
final on that appeal. It is the fresh expression of popular will. The ultimate authority in the English
Constitution is a newly elected House of Commons, — it can despotically and finally resolve.”

If the House of Commons is bent upon the passage of a measure to which the House of Lords strongly
objects, as in the case of the Reform Bill of 1832, the ministry, who are necessarily in accord with the
House, will advise the king to appoint new peers in sufficient number to overcome the opposition of the
Lords. This, Mr. Bagehot calls the "safety-valve of the Constitution."®

§ 98. We can now see in detail how the House of Commons can completely checkmate the great
prerogatives of the Crown to which we have referred.

Take the war power. Suppose the monarch desires to make
' De Lolme on the Constitution, p. 67.
? Bagehot's English Constitution, p. 288. * Id., p. 290.

war, which the Commons oppose, and he declares it without the consent of his ministers. As he cannot
make war without money, the Commons, by refusing to repass the Mutiny Bill, would disband his army
and navy within a year, and, by refusal to appropriate money for the war, would make the army and navy,
before disbanding, absolutely useless. But suppose the ministers of the Crown should press a war to which
the Commons were opposed, a vote of want of confidence, which would be the signal of denial of all the
sinews of war to the ministry, would compel their resignation and the appointment of a new ministry
adverse to war. So that war in form is a prerogative of the king, — in substance it is at the will of the
Commons.

Take another: — the king is generalissimo of the army and navy. He wishes to use both in foreign war, or
for aggression against the liberties of the people. This will be short-lived; they will end with the expiration
of the Mutiny Bill, and will be inoperative for lack of the sinews of war, which Parliament alone can
supply. Suppose the king does not desire to make war and the Commons do, for the honor or defense of the



nation. The king's reluctance will be overcome by a vote of want of confidence and a change of ministry;
or, if he be stubborn, by a refusal of supplies for ordinary purposes, until the king shall declare the war that

the people dictate.

Take another prerogative. The king can make peace. Suppose he makes peace when the Commons think the
continuance of the war necessary. By the lever of the money power they can dictate the continuance of war,
instead of the proposed royal peace; or if the Commons want peace when the king says war, by refusal of
the sinews of war they will compel peace. The king has exclusive power of negotiating treaties. This
function he performs through his ministry. If the treaty is distasteful to the Commons, the ministry cannot
make it. but must resign upon a vote of want of confidence. But they may dictate a treaty to which the
Crown and his ministry are parties, by like measure.

Again, if a treaty be made which involves the payment of money to a foreign power, the treaty is of no
avail as an obligatory contract on the nation if Parliament refuses to make the appropriation of money. So
that the treaty-making power in the appropriation of money is dependent upon the will of the Commons.

Take the veto power: This has not been exercised since 1692, when it was employed by William III.' The
reason for the failure to make use of it is very obvious. As long as the king was a hereditary executive,
independent of the power of Parliament for his title to reign, his veto would have been proper and natural;
but since the real executive became his ministers, who held office at the will of the Commons, and whose
opposition to the will of the Commons would cause a change of ministry as soon as it was manifested, it is
clear that no minister who had approved the passage of the bill could advise the king to interpose the
executive veto. The ministry cannot veto their own measure, and if they oppose the bill while pending in
the House of Commons, they must surrender their office and give way to a ministry in favor of the
measure, and hence the bill could not be vetoed.

It thus appears that the formidable prerogatives of the Crown may be paralyzed by the will of the House of
Commons — that body which first sat in a separate chamber in 1295, and which, by the leverage of the
money power, has overthrown the despotism of the monarchy and paralyzed every exercise of the
prerogative not in accordance with their will. The triumph of the bi-cameral Parliament and of the act "De
Tallagio non Concedendo" in the reign of Edward 1., after six centuries, is fully assured.

If it be asked, what if the king, with the temper of the ancient monarchy, should undertake to break the
chain by which his prerogative is bound and establish its authority against the liberties of the people and the
power of the Commons? the answer is, that all the forms of the Constitution and its laws have secured
freedom of speech, freedom

! De Lolme on the Constitution, pp. 263-64.

of the press, freedom from arrest, the shield of the Habeas Corpus, in the hands of an independent
judiciary, and that his efforts of violence would be so flagrantly against right and constitution that the
resistance of the people by open rebellion would reinstate the constitutional monarchy and foil the schemes
of the usurper. The means of resistance —

the material for armies and navies, and the money to support them — would be in the House of Commons.
And if the king should be tempted to despise the resistance of the peopie and hope, by standing armies or
otherwise, to overcome it, English history has raised across his pathway the bloody scaffold of Charles I.,
and the enforced abdication of James II., as a solemn warning against any such attempt. "The power of the
people is not when they strike, but when they keep in awe: it is when they can overthrow everything, that
they never need to move; Manlius included all in four words, when he said to the people of Rome:
'Ostendite bellum,



pacem habebitis.""

§ 99. We have thus far indicated the great influence of the House of Commons, as the representative of the
people, in checking the prerogative of the Crown. It is important now to point out what conservative
influences exist in the organization of the British government to check the radical tendencies of the popular
branch.

First. One of the most potent of these is the patronage of the Crown. He is the source of all official tenure.
He appoints the ministry (subject to the power of the House of Commons already referred to), all the
judges, and all the officers of the kingdom. When it is considered that each one of these officers is the
center of family connections, and that his tenure of office depends upon conserving the government as it is,
it will be seen that a large portion of the people of the kingdom will be directly and indirectly under the
influence of the Crown, and will tend to conserve the distribution of power between the different
departments as established by the Constitution.

! De Lolme on the Constitution, p- 219, ch. 14.

Second. The House of Lords, composed of several hundred members, with large landed property, with their
tenants and retainers dependent upon them, will have great influence in the election of the House of
Commons — an influence which was enormous until the Reform Act of 1832-33, when the "rotten
boroughs," almost under the exclusive influence of the Crown and the Lords, were abolished. Besides, the
younger members of the families of the peers, and their connections, would be more or less influenced by
their conservative views against any radical action which tended to the subversion of the constitutional
relation between the three estates of the realm. This is signally manifested to-day in the strong feeling
among the people of the kingdom against any action by the Commons looking to the abolition of the House
of Lords or the abridgment of its powers. Besides, as the House of Lords is a co-ordinate branch of the
legislative department, no such action against their constitutional power could become a law without their
separate consent. And so with reference to the Crown. The veto power, which in ordinary legislation, as we
have seen, is never exercised, would unquestionably be exercised, if any action to destroy the Crown as a
co-ordinate estate of the realm were taken. Against the popular power, therefore, of the House of
Commons, there is thrown the influence of caste in the royal family and in the House of Lords, backed up
by the band of officials dependent for their living on the Crown, and the retainers, kindred and friends of
the Lords.

Third. The Established Church is an influence antagonistic to all radical reform. When we regard the large
number of ecclesiastics who hold their living under this establishment, and who are interested, therefore, in
conserving the establishment as a part of the constitutional organism of the realm, it will be readily seen
that the ecclesiastics will naturally unite with the Lords and the Crown in obstructing any measures of the
Commons which would in any degree impair the existing constitutional power of either one of them.

Fourth. The Colonial System, which makes the British kingdom an empire, enlarges very greatly, not only
the patronage of the Crown, but its power in conserving the existing state of things as essential to the
empire. Besides this, the Colonial System, which is dependent in a large degree upon the continuance of the
empire under the Crown, enlarges the interests of the commercial classes in England, who will see, in the
conservation of the existing order of things, assurances of these commercial advantages which result from
colonial dependents. Perhaps it may be said that in many respects the colonial system is a burden upon
England; but there is no question that in the respects to which we have referred it tends largely to maintain
the existing Constitution and to obstruct any radical tendencies of the democratic element in the kingdom.
These formidable organizations — the King, Lords, Church and Colonial System, with all their relations
affecting the entire society of Great Britain — are potent conservators of the kingdom as it is, and against
any revolutionary action which would change

it to a democracy.



The history of Great Britain, especially since the Revolution of 1688-89, has presented to the world a
memorable example of the organization of its government upon the basis of three estates of the realm, each
so powerful in its influence as to make radical change difficult except by revolution; and, as revolution, as
has been said, is the last resort of an oppressed people against tyrannical power, the Crown and nobles have
been taught a wise discretion in yielding to the demands of the democratic element where it did not
radically subvert the Constitution of the kingdom. The wonderful manner in which reforms in the
Constitution, as well as legislative reforms, have triumphed in the last century show that the Crown and the
Lords have saved themselves from subversion by yielding to the reasonable and conservative demands of
the democratic element. And hence, while revolutions during the last century have been rife upon the
Continent, they have been stifled in England without the necessity of armed forces to quell popular
commotion.

§ 100. We come now to speak of that department of the British Constitution which is entitled to unstinted
praise —

the Judicial Department. This department, which holds the scales of justice in contests between man and
man in civil procedure, — between the Crown and the man in criminal procedure. — which at last must
interpose the shield of Habeas Corpus and jury trial in behalf of the liberties of the people, assured from
Magna Carta down to the present time, is appointed by the Crown, and if dependent on the Crown would
be but its instrument for destroying liberty and making prerogative paramount.

The judiciary, as we have seen, held their offices during the pleasure of the Crown prior to the Revolution
of 1688-89, when, by the Act of 3d William and Mary, the judges held during good behavior, and could not
be removed by the Crown, and could only be removed by impeachment by the House of Commons and
conviction by the House of Lords, or upon a vote of the two Houses. This made the judiciary independent
of the Crown and independent of the people —

independent of all influences which would disturb the scales of justice. The only exception to this is the
case of the Lord Chancellor, who takes the Great Seal with every new ministry and surrenders it with the
resignation of the ministry.

The appointment of the judiciary, though nominally by the Crown, is actually by the cabinet, and
practically judges are selected according to the rank which they have obtained by merit among their
brethren at the bar. The efficiency of

the method by which this merit is recognized by the voice of the bar lies in the appointment of Queen's
Counsel, Sergeant, and the like, and by the ministry of each party selecting the chief man of their party at
the bar to hold the important offices of Solicitor-General and Attorney-General. When these positions are
obtained on the score of conceded merit, they are but the prelude to promotion to the Bench upon the first
vacancy that occurs. The men selected for the offices of Solicitor-General and Attorney-General are not
only men of large legal ability, but men gifted with pow-

ers of debate on the floor of the House of Commons, to which these officials are generally, if not always,
elected. The legal questions which arise in the course of the government, and which become matters for
parliamentary inquiry and debate, are left to these two officers for the vindication of the administration in
its action.

It is obvious from this outline that the Bench of England is filled with the ablest lawyers, and the
experience of the profession will vouch for the fact that the appointment to the Bench by the Crown,
through its ministry, has sanctioned the verdict of the profession as to their fitness for the places they fill,
and their decisions, on both sides of the Atlantic, are recognized as the deliverances of an able, learned and
independent judiciary. Despite occasional criticism upon the decisions of the English courts, the consensus
of opinion of the English-speaking profession, on both sides of the Atlantic, as well as elsewhere, is



eminently favorable to the judgment just expressed. The appointing power of thy Crown is so controlled by
the professional opinion of the

bar that favoritism, in the long run, will not prevail against
merit.

Of course, as Great Britain has no written constitution, which, like our own under the decision of Marbury
v. Madison," is paramount to all legislation and all acts of all departments of government, the admirable
check which we have under our system to the unconstitutional action of the government does not prevail as
against the acts of Parliament, which is composed of King, Lords and Commons. The omnipotence of
Parliament makes it not only, in the English conception, the legislative department, but the representative
of the three estates of the realm, and therefore as the de facto Body-politic; but wherever the action of any
one of these estates of the realm is separate and distinct from that of the Parliament as a whole, the courts
have signally avoided such action when it was contrary to the constitution of the kingdom.

"1 Cranch, 137.

The exercise of royal prerogative contrary to Magna Carta was signally defeated by Lord Chief Justice
Pratt, in a decision in which the action of a British secretary in ordering the arrest of a citizen without
judicial warrant was sternly condemned and annulled. And in the great case of Stockdale v. Hansard' the
power of the House of Commons to order defamatory matter to be published, with immunity to the
publisher because of its order, was signally overthrown by the unanimous judgment of the Court of Queen's
Bench in the able judgments of Lord Chief Justice Denman and his associates.

§ 101. The judiciary of England springs from the people, though, as judges, they may be made peers of the
realm. The Bench is, of course, furnished from the ranks of the bar, and as no peers, as a matter of habit,
ever go to the bar, the bar is filled from the ranks of the people. In their origin, therefore, the Bench will be
imbued with sympathies for popular liberty and with the power of the people in the

House of Commons. Holding office from the Crown, though independent of it, and advanced to the
peerage, they will have sympathy with both ranks and all the estates of the realm, which will make them
eminently conservative of the governmental organism as well as of the rights of the people.

The supreme appellate tribunal in England, until the last few years, was the House of Lords. If all the Lords
sat upon the appeals it would be a tribunal in which unwisdom and ignorance of law would be paramount;
but custom rules in this, as in so many other things in the realm. None sat upon the appeals but those known
as the "Law Lords," embracing the Lord Chancellor, the peers who were ex-Lord Chancellors, and who
were recognized as learned lawyers. At present there has been a modification of this authority in the House
of Lords. The appellate tribunal is composed of a select body of the "Law Lords," who sit finally upon the
trial of all appeals. Thus, in the final ad-

"9 Adolphus & Ellis, 1; 36 E. C. L. R. 1.

judication of any question of jurisprudence, the best experience and learning of the profession is secured to
constitute the final appellate tribunal.

§ 102. With all of our love for republican institutions and our settled and decided opinion against any
system in which hereditary caste is represented in the organism of government, and with all of our views of
the social evils which result from such castes in society in association with the people of the kingdom, and
with all our preferences for the "American Constitution as the most wonderful work ever struck off at a
given time by the brain and purposes of man," we are compelled to pay our tribute of admiration to the
British Constitution as the most subtle organism which has proceeded from "progressive history."



The British Constitution, as we have seen, is a thing of growth and evolution — of historic progression. It
was not made; it grew. There was none to make it. The people, as such, that is, as a Body-politic, were
never heard. It was a strife between departments of a government constructed without popular consent, by
the despotic force of human ambition and of lawless conquest. From underneath the very foundations of
this abnormal power, the people writhed in the throes of revolt against a tyranny they could not overthrow.
Each occasion that Providence offered to lessen the burden or relax the grasp of this unholy alliance of
king, peer and priest, they seized and used as best they could. Year by year, generation after generation,
from century to century, they broke the prescriptive prerogative which ruled them and checked its ruthless
and unbridled dominion. When, by appeal to the justice and magnanimity of an Edward, or to the fears of
the craven soul of a John, they were admitted to substantial though subordinate participation in the
government, they used this advantage wisely. No step in advance was ever lost. Nulla vestigia retrorsum.
They could not write in constitutional formularies their annual or centennial gains. But at epochs, and all
along their triumphal march, they erected trophies and memorial

monuments in Magna Charta, the Petition of Bight, the Declarations and Bills of Rights, Reform Bills, and
the like. The people taught lessons to despotism in solemn appeals to their ancient and undoubted rights
and liberties, and once in the object lesson of a bloody scaffold for a royal violator of his word and a
destroyer of the rights of his people. The British people rolled no Sisyphean stone to the heights of their
aspiration for freedom. What they gained they held. And at last they stand upon those heights, with
personal rights as secure, and with unwritten muniments of liberty as impregnable, as have ever been the
possession of any people, save the inheritors of their free institutions, who have founded the written
constitutions of these American States.

§ 103. We may well close our imperfect view of the subtle historic organism of the British Constitution,
which is the result of institutional development from which that of America becomes a complete, fixed and
supreme Constitution, — a bundle of institutional principles, but a paramount law for government and for
men, with the eulogies bestowed upon the British Constitution by Lord Chatham and Daniel Webster.

Lord Chatham said: "The poorest man in his cottage bids defiance to all the forces of the crown. It may be
frail; its roof may shake; the wind may blow through it; the storms may enter! But the king of England
cannot enter! All his forces dare not cross the threshold of the ruined tenement."

Daniel Webster said: ... "The power which has dotted over the surface of the whole globe with her
possessions and her military posts! Whose morning drum-beat, following the sun and keeping company
with the hours, circles the earth with one continuous and unbroken strain of the martial airs of England!"

CHAPTER V. AMERICAN CONSTITUTIONAL DEVELOPMENT.

§ 104. We pass from the consideration of British institutions to American Constitutions. In order to obtain a
full understanding of these we must recur to the historic period in which these American States had their
origin, their development, and their final relationship as members of the union of States under the
Constitution of the United

States.

§ 105. The nature of the Constitution of the United States can only be ascertained by a precise delineation
of the history of these States during their primeval condition, and their subsequent relationship down to the
present time. It is a matter of history, not of myths — of fact, not of theory. We shall therefore consider
only the historic facts, discarding all theories which do not rest upon a historic basis.

§ 106. On the nature of the Constitution of the United States and the relations of the States to the Union,
there are two leading schools of thought:



First. That the unit of sovereignty is the State, which is a Body-politic; that the Constitution of the United
States is a compact between these sovereign units and Bodies-politic, making a Federal Union between the
States; that the organic Federal force of the Federal Union is the Federal Government, to which, by the
Constitution of the United States, the States, separately and in combination, have delegated powers,
reserving the residuum of powers not so delegated to the United States, nor prohibited to the States, to the
State governments, or to the people of the States, respectively. Second. The second school holds that the
Union is itself

the unit of sovereignty, of which the States are subordinate parts, to which certain powers belong under the
Constitution of the United States, while the main powers belong to the National Government.

Under the first view the Union is a multiple of units; under the second, the Union is a unit of which the
States are fractions. At the head of the second school, Judge Story is primus inter pares, and following him
we have, in the present day, von Holst, Burgess, Hare, Pomeroy, and a number of others.

Von Holst deals with history thus: He reads the facts of the period of 1776 to 1789, not from the historic
and actual view of the actors in that period, but from the subjective view of the actors in the period from
1861 to 1865, and instead of taking the facts as he substantially concedes them to exist in the period of
which he treats, he substitutes for them mythical interpretations of those facts a century after they occurred,
thus reversing the method of Niebuhr, the master historian of his own country, who rejected the myths of
the later period and substituted for them facts as they really occurred, ascertained by his laborious research.
He says that "the American Dictionary of Constitutional History is written in two parallel columns," one of
which he admits to be a detail of the facts as they actually wore during the period from 1776 to 1789, and
the other the truer view of the condition of things during that period, which did not occur to those who were
actors in that period, but as they came to be seen by the men of a century later; and thus, instead of giving
us the results of profound research into the facts of pre-constitutional history, he rests his whole theory, not
upon real records, but upon the statements of them in the work of Judge Story, and upon the analogy which
President Lincoln presents between the relations of the Union to the States and those of the State to the
counties composing it. This extraordinary process adopted by the German historian of our American
institutions will be disregarded in this work. We shall rest the maintenance of the

views taught in the first school of thought, above referred to, upon the deep and
incontrovertible and immovable foundations of our whole history.

It may be well here to say that if a written Constitution, adopted by our ancestors in 1789,
with their then clear view of the environment of facts which influenced their action, is to
be changed radically by an interpretation of what those facts, according to the subtle
analysis of a German historian a century later, ought to have meant, then written
constitutions are no longer fixed and paramount, but may be set aside and annulled by the
fancies and ingenious preferences of subsequent generations. The written Constitution of
1789 must be what those who brought it into being and gave it the sanction of their
ratification believed and knew it to be, and cannot be changed by what men a century
thereafter choose to think it ought to have been.

§ 107. We approach then the history of the adoption of the American Constitution. In
order fully and clearly to accomplish our purposes, we will divide the subject into five
historic eras:

I. The Colonial Era, from 1G07 to September 5, 1774, the date of the meeting of the first
Continental Congress.



II. The Continental Congressional Era, from September 5, 1774, to March 1, 1781.
III. The Confederation Era, from March 1, 1781, to March 4, 1789.

IV. The Constitutional Era, from March 4, 1789, to 1861.

V. The Constitutional Era since 1861.

I. THE COLONIAL ERA, FROM 1607 TO SEPTEMBER 5, 1774.

§ 108. The discovery of America in 1492 furnished a great stimulus to colonization. We
have seen already that the original Teutonic races sprang from the Aryan migration from
the slopes of the Caucasus before the Christian Era; and that the migration of the Angles,
the Saxons and the Jutes in the fifth century to Great Britain established the Saxon
commonwealth on that island; and that the Nor-

man migration, resulting in the conquest of 1066, based the civilization of our fatherland
upon the character of races alien to it after the almost entire extinction of the aborigines.
It is not surprising, therefore, that these migratory races, which in the course of centuries
found themselves with a crowded population upon the soil of their native kingdom,
should have reached out upon the discovery of a new continent for new homes and for a
new arena for national development.

Henry VIIL., in 1495, granted a commission to John Cabot, a Venetian then living in
England, to proceed on a voyage of discovery in the name and for the benefit of the
British crown. In the succeeding year Cabot discovered the coast of the American
Continent from the 56th to the 38th degree of north latitude, and claimed for his
sovereign the region which stretched from the Gulf of Mexico to the most northern
regions.' Other expeditions followed in later times, one being led by Sir Humphrey
Gilbert, another by Sir Walter Raleigh, and thus Great Britain claimed the entire
continent from the Atlantic coast to the Pacific Ocean. These commissions only authorize
the taking possession of territory not occupied by another Christian power, which
indicated "the right to take possession, notwithstanding the occupancy of the natives, who
were heathen, and at the same time admitting the prior title of any Christian people who
may have made a previous discovery."

In the comprehensive opinion of Chief Justice Marshall in Johnson v. McIntosh,” the
doctrine upon which the United States claimed title to this country is as follows: "The
United States, then, have unequivocally acceded to that great and broad rule by which its
civilized inhabitants now hold this country. They hold and assert in themselves the title
by which it was acquired. They maintain, as all others have maintained, that discovery
gave an exclusive right to extinguish the Indian title of occupancy either by purchase or

by
" Story, Comm. on Const., sec. 1. 2 Chief Justice Marshall in Johnson v. McIntosh, 8 Wheat. 543.

® 8 Wheat. 543.



conquest; and gave also a right to such a degree of sovereignty as the circumstances of the people would
allow them

to exercise."

The general doctrine of the right of a civilized nation, which discovered a territory occupied by heathen
savages, to obtain as against all other civilized nations the preferable right to such new territory as against
the heathen occupants, and the pre-empted right to extinguish the title of the heathen occupants, upon such
terms, by treaty or conquest, as to the civilized nation would seem best, — however harsh it may seem in
its broad statement, or may have been in its practical application, — stands upon sound principles of natural
law and of intergential law. If the world be given by the Creator for the benefit of the human race, it can
hardly be maintained that a few hundred thousand savages can claim a perpetual title to an entire continent,
to be used by them as a theatre of nomadic life, without the cultivation of the soil or the improvement of its
resources for the benefit of mankind, against the equal claim of crowded populations, who, by bringing the
methods of civilized life to bear upon this new continent, could make the savages circumscribe the area of
their occupation and subject that area to the methods of civilized life, without abridgment of their natural
rights and with really an increase of happiness and well being. The doctrine sic utere tuo ut non alienum
laedas would compel the savage to limit his occupations within an area which would not diminish his
happiness, so as that the unused domain might be subjected to civilized methods for the benefit of the
crowded populations of the world. But be this as it may, the doctrine of the rightful possession of the
American continent by the different British colonies settled upon it has been so long recognized and
enforced that it is needless to discuss it further. A full discussion of it will be found in the cases above
referred to.

English colonization began during the reign of James 1.: the first at Jamestown in Virginia in May, 1607,
the other at Plymouth Rock in Massachusetts in December, 1620.

These colonists brought with them the spirit of British freedom, exalted in its courage by the bold temper
which freedom inspires and enhanced by adventurous enterprise. A new continent, without fixed
institutions, without king, nobility, or ecclesiastical authority, was open to the fresh impress of the sons of
civilized life who landed upon its shores. All the bands of the old and established society of the mother
country were loosened, and the colonial mind, free from the environment of ancient prejudices, was
prepared for an order of things more natural and therefore more true. The scion of the ancient tree of liberty
could better grow unchoked by the weeds of privilege and prerogative, in the soil, and drinking in the
balmy air, of this virgin continent. As Lord Bacon has it, "No tree is so good first set, as by transplanting."
Young and bold men — men tired of old habits, customs and thoughts, yearning to throw off the restraints
of an ancient and effete social order (as the religious reformation had shaken the foundations of the ancient
church), and to find full scope for the enterprises of life, and to impress themselves upon a new and
unformed empire, — these were the colonists that braved the rock-bound coasts of New England and
plunged into the untrodden wilderness of tidewater Virginia. They panted to be free, and could not be
enslaved! The history of each colony will show that its people held with a clear comprehension and
vigorous grasp all the fundamental principles of Magna Carta. § 109. There were three forms of
colonization: First. By conquest or cession from a Christian power. In this case the prior laws prevailed
until changed by the Crown of England. This was the case of New York as ceded by Holland.'

Second. By conquest or cession from an infidel power. Here it was doubtful if any prior laws continued;
certainly none which were contrary to the law of God.?

! Calvin's Case, 7 Coke, 17b; Atty. Gen. v. Stuart, 2 Merivale, R. 158; Campbell v. Hall, Cowp. 211.

2 Same cases as note 1; Blankhard v. Galy, 2 Salk. 411; s.c., 4 Mod. 222; 2 P. Wms. 75.

Third. Colonization of an unoccupied country, or one vacated by the original people.



Though in Smith v. Brown' Lord Holt thought otherwise, yet in other cases the better
opinion has prevailed that the American colonies come under this last form of
colonization, and thus have been held to have brought with them the English law at the
time of their settlement.” Blackstone held that our American plantations were principally
colonies by conquest or cession of the countries to Great Britain, and that therefore the
Common Law of England as such has no authority there, — they being no part of the
mother country, but distinct, though dependent, dominions. Judge Tucker in his
"Commentaries "* controverts this doctrine, and shows that the colonists brought with
them to Virginia the Common Law of England and all statutes or acts of Parliament made
in aid thereof prior to the 4th year of James I. This opinion of Judge Tucker is sanctioned
by the decision of Johnson v. Mclntosh, and by the whole of our revolutionary history,
and by the uniform concurrence of American decisions. An interesting statement of the
origin and settlement of Virginia, of New England, including Massachusetts, New
Hampshire, Connecticut, Rhode Island, Pennsylvania, New Jersey, New York, Delaware,
North and South Carolina, will be found in Story's Commentaries on the Constitution,
pages 21 to 183. References to these historic questions will be made where necessary in
the sequel.

Blackstone states in reference to colonization that colonies are "no part of the mother
country, but distinct, though dependent, dominions."* Each colony brought with it all the
English laws then in being, which are the birth-right of every subject, and are
immediately there enforced.” In consequence of this, each colony was a dominion distinct
from

2 Salk. 668.

% Cases above referred to; Rex v. Brampton, 10 East, R. 282; Johnson v. McIntosh, 8
Wheat. 543; 1 Story's Comm. on Const., § 152.

3 Vol. 1, Book 1, pp. 7 and 8.
* Book I, p. 108; 1 Stephen's Comm. Const., pp. 103, 104.
> Blackstone, Book I, p. 107; Blankard v. Galy, 2 P. Wms. 75.

and no part of any other, and though each was dependent on Great Britain it was
independent of every other. No colony had a part in the British government, and a fortiori
exercised no influence upon the policy of the sister colonies. As to the power of the
parent country several opinions prevail. In all it was conceded that the king could not
legislate for these American colonies.

"The right of legislation," says Mr. Stephen, "is in some cases vested in the crown; for
any colony which has been acquired by conquest or cession is subject to such laws as the
sovereign in council may impose."' And he adds: "This does not extend, however, to
colonies acquired by occupancy; for in these the crown possessed no such legislative
right."



The power of Parliament to legislate for the colonies was, however, a different question.
Lord North and his adherents enacted in 6th George III., chapter 12, that Parliament
could legislate for the colonies in all cases whatsoever. Many others, Edmund Burke
among them, conceded the power to Parliament to legislate upon all subjects affecting the
interest of the British empire and its general commerce; while others denied all such
power of legislation for the colonies.

Without attempting to settle this mooted and now unimportant question, there can be no
doubt that the reservation contained in many of the charters, that colonial legislation
should not be "contrary to the laws and statutes of our realm of England and to the
general commercial regulations by Parliament," acquiesced in by the colonies, as well as
the practice of Parliament since our Revolution with respect to other colonies,” and the
Parliamentary power exercised in the abolition of slavery in the colonies by the act of 3d
and 4th William IV., chapter 73, compels the admission of some legislative power in
Parliament over the colo-

! Stephen's Commentaries, vol. 1, p. 105; Calvin's Case, supra, Campbell v. Hull, supra.

2] Stephen's Commentaries, 106; 18th George III., ch. 12, 1778.

nies. But truth and justice demand that we should repudiate with our forefathers the right of taxation
claimed by the Parliament in the colonies, and hold that the sole power of taxation for each colony was in
its own distinct colonial

assembly.

§ 110. Grotius thus defines a colony: "When a people by one consent go to form colonies, it is the origin of
a new and independent people, for they are not sent out to be slaves, but to enjoy equal privileges and
freedom."' That this defines the nature of the British colonies will appear from many considerations. The
settlement of these different colonies and their primal governments may be first considered. § 111. The
Colony of Virginia was the first of these settlements. She was named before her birth in Edmund Spencer's
dedication of the "Faerie Queene," to "Elizabeth, by the grace of God, Queene of England, France, Ireland
and Virginia." The first settlement under her charter of April 10, 1006, was on the Powhatan River, in May,
1607. By this and subsequent charters two colonies were formed. The first was directed to settle between
the 31th and 41st degrees of north latitude, and the second between the 38th and 45th degrees, — with this
proviso, that the "latter was not to be within an hundred miles of the prior colony." No person was to settle
in either colony without the consent of the council in writing.* A later charter gave power to establish a
government for Virginia, named a large number of corporators, who were made a corporation or Body-
politic; gave them power to take out any other colonists they chose, and to admit and expel members and
keep out intruders, etc.’

Sir George Yeardley, then Governor of the Colony to quiet the uneasiness of the colonists because of the
lack of popular authority in the government, in April, 1619, called a general assembly, composed of
representatives from the

1 De Jure Belli et Pacis, liber 2, ch. 9, §10.

2] Henning's Statutes at Large, p. 57, etc. ’1d., p. 91, etc., and p. 98, etc.



various plantations in the colony, for purposes of legislation. This was the first representative legislature
that ever sat in America.'

In 1621, July 24th, a regular government was constituted by ordinance, composed of the Governor, Council
and the House of Burgesses elected by the people,” and this General Assembly was granted free power as to
all matters concerning the weal of the said colony, and to make, ordain and enact such general laws for the
behoof of the said colony as shall appear necessary or requisite.’ This was the first embryo civil Body-
politic in America, dependent upon, but distinct from, the parent country, with a nucleus about which it
could aggregate the materials for an organism and exclude such as it pleased. This was the foetal
commonwealth, or germ of a new state. In 1623-24 the House of Burgesses by law asserted that the
Governor "shall not lay any taxes or imposts upon the colonists, their lands or commodities, otherway than
by the authority of the General Assembly, to be levied and employed as the said Assembly shall appoint."*
This law was re-enacted in 1631 and in 1632.” It was repeated in 1642.° and it was again repeated with
emphasis in these words: "And further it is enacted and confirmed that no levies be raised within the
Colony but by a General Grand Assembly."

It will be seen that this assertion of popular power over taxation and appropriation — the key-note of
British liberty and the prophetic announcement of the American Revolution — preceded the beginning of
the conflict in England between the Commons and the King upon the Petition of Right in 1628, and upon
"ship money" in 1636-37, and was repeated from time to time, the last time being in 1645-46,

! Robertson, America, Book 9; Campbell, History of Virginia, p. 139.
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when the war was flagrant between the King and Parliament.

After the death of Charles I. and the establishment of the commonwealth in March, 1651, a treaty was
agreed on "by the commissioners of the council of state by authority of the Parliament of England, and by
the Grand Assembly of the Governor, Council and Burgesses of that country”" (meaning Virginia). By this
treaty it was agreed that Virginia and her inhabitants should remain in due obedience and subjection to the
commonwealth of England according to the laws there established. "and that this submission and
subscription be acknowledged a voluntary act, not forced nor constrained by a conquest upon the country,
and that they shall have and enjoy such freedoms and privileges as belong to freeborn people of England:
That the Grand Assembly, as formerly, shall convene and transact the affairs of Virginia so that nothing be
done contrary to the government of the Commonwealth of England: That Virginia should enjoy her ancient
bounds and limits granted by the charters of former kings; that the people of Virginia have free trade, as the
people of England do enjoy to all places and with all nations according to the laws of that Commonwealth;
and that Virginia shall enjoy all privileges equal with any English plantations in America: That Virginia
shall be free from all tax, custom and imposition whatsoever, and none to be imposed on them without the
consent of the Grand Assembly, and so that neither forts or castles be erected or garrisons be maintained
without their consent.""

During the period of the Commonwealth of England, Virginia elected her own governor, and on the death
of Richard Cromwell her Assembly declared: "The supreme power of government of this Country shall be
resident in the Assembly;" that all writs should issue in its name "until such a command and commission
come out of England as shall be by the Assembly adjudged lawful."?



"1 Henning's Statutes at Large, p. 363, etc.
21d., p. 526.

Thus facts establish not only the original distinctness of the colony of Virginia from all subsequent colonies
thereafter established, but show that her independent action by treaty with the Parliament of England
established for her complete autonomy in the matter of taxation and in the matter of any garrison
established in her borders, except by her consent; and furthermore, that she assumed to herself the power of
determining upon the legitimacy of the authority that came out from England after the expiration of the
Protectorate.

§ 112. Take now the case of Massachusetts:

On the 11th of November, 1620, the Pilgrim Fathers, before landing, entered into the following agreement,
signed by forty-one persons, though the whole number of men, women and children amounted to one
hundred and one. The terms of this celebrated paper are here quoted in full:'

"In the name of God, amen. We, whose names are underwritten, the loyal subjects of our dread Sovereign
Lord, King James, &c., having undertaken, for the glory of God and advancement of the Christian faith,
and honor of our King and country, a voyage to plant the first Colony in the northern parts of Virginia, do,
by these presents, solemnly and mutually, in the presence of God, and of one another, covenant and
combine ourselves together, into a civil Body-politic, for our better ordering and preservation and
furtherance of the ends aforesaid; and by virtue hereof to enact, constitute, and frame such just and equal
laws and ordinances, acts, constitutions and officers, from time to time, as shall be thought most meet and
convenient for the general good of the colony; unto which we promise all due submission and obedience."

They obtained afterwards, in 1629, a patent from the Council established at Plymouth, in England, in which
they were authorized to make laws for the government of the people. They continued to act under this
authority until all charters were overthrown in 1684, and finally, by a charter

"1 Pitkin's History, pp. 32, 33.

granted to Massachusetts by William and Mary in 1691, they were incorporated into that province, and so
continued from that time. It is curious to note some of their legislation, in which they clung to the doctrines
of Magna Carta, and jury trial. Their criminal code was based largely upon the Mosaic system, in which
the crimes of idolatry, blasphemy, witchcraft, cursing and smiting father and mother were made capital
offenses along with murder, treason, rape,

and the like.!

The Colony of Massachusetts was constituted under a charter to the Duke of Lenox and others, with very
large powers and with extensive territory, and with complete power over all the people of the Colony, and
to regulate trade and traffic to and from the Colony, and to prohibit the same to all persons not licensed by
the Corporation. Afterwards the whole power under the charter, which had originally been conferred upon
the company resident in England, was transferred to New England itself. The Colony was called
Massachusetts Bay.

With the fall of the colonial charter in 1684, a new charter was granted in 1691 to Massachusetts Bay, and
thenceforth it became a province acting under the government established by this charter until the
Revolution. The peculiarity of their legislation was, like that of the Plymouth Colony, based upon the
Mosaic code.”



In 1636 the Plymouth Colony declared against all taxation but "by the consent of the body of freemen or
their representatives legally assembled." In 1661 Massachusetts made the same declaration, and the
Assembly of Rhode Island in 1663-64, and Maryland in 1650, did the same.*

New Hampshire was established under a grant in 1629 from the council of Plymouth. This grant was
subsequently contested by Massachusetts, the question was heard before the king in council in 1679, and
the claim of Massachusetts was adjudged invalid, and New Hampshire as a distinct

| Story's Comm., § 59. 21d., ch. 4.
3 1 Pitkin's History, p. 89 et seq. * 1d.

province was recognized. A commission was in that year issued by the crown for the government of New
Hampshire.'

The establishment of the other colonies, Connecticut, Rhode Island, Maryland, New York, New Jersey,
Pennsylvania, Delaware, North and South Carolina and Georgia, are interesting and will be found
summarily stated in 1 Story's Commentaries, pages 7 to 15, inclusive. This summary shows, without any
exception, that each one of these colonies was established upon a distinct and independent foundation, with
distinct and independent powers of taxation and internal polity, and with some power of regulating its trade
and commerce with other colonies and with the world. Among these New York may be mentioned for a
difference between it and the others in one respect: that it was once claimed as a colony of Holland, but was
acquired by treaty in 1667 and became an English colony under patent to the Duke of York in 1664 and
1674. This Hollandic origin differentiates New York from all the others, and has perpetuated in that great
State many traces of Hollandic institutions and customs.

A general statement upon this subject may be summarized from a letter supposed to have been written by
Edmund Burke, dated May 19, 1774, in which, speaking of the colonies, the author says: The crown, "by
most solemn compacts, did form them into separate civil systems, with all the powers of distinct legislation
and government; that it was manifestly the royal intention to form those colonies into distinct states
dependent on the crown but not on the Parliament of England." He adds, their history "fully demonstrates
that they were really and intentionally created distinct states and exempt from the authority of Parliament,
and nothing but an act of union made with their own consent can annex them with the realm or subject
them to its legislation."*

§ 113. But this complete colonial distinctness is shown by the diverse forms of their governments. These
forms

! Story's Commentaries, ch. 5.
2 American Archives, 4th series, vol. I, p. 337.
were three-fold: Provincial, Proprietary, and Charter governments.

The Provincial establishment depended on the commission issued by the crown to the governor and the
instructions which usually accompanied the commission. This commission usually appointed a governor as
the king's deputy. The crown also appointed the council, which constituted one branch of the legislature,
and were also to assist the governor in the discharge of his official duties. The commission also contained
authority to convene a general assembly of representatives of the people, and thus a general assembly,
composed of governor, council and representatives, was constituted, which assembly had the power to
make laws not repugnant to the laws of England and subject to the crown's assent or dissent. This was the
form of government for the provinces of New Hampshire, New Jersey, Virginia, North Carolina, South
Carolina and Georgia.



The Proprietary governments were those granted by the crown to individuals in the nature of feudatory
principalities, with all the subordinate powers of legislation which formerly belonged to the owner of the
counties palatine. In this proprietary government the governors were appointed by the proprietaries, and
legislative assemblies were convened by their authority, and the proprietaries exercised

the usual prerogatives which in provincial governments belonged to the crown. The three colonies subject
to this form of government were Maryland, Pennsylvania and Delaware.

Charter governments are "in the nature of civil corporations, with the power of making by-laws for their
own internal regulations not contrary to the laws of England; and with such rights and authorities as are
specially given them in their several charters of incorporation. They have a governor named by the king (or
in some proprietary colonies by the proprietor), who is his representative or deputy. They have courts of
justice of their own, from whose decisions an appeal lies to the king and council here in England. Their

general assemblies, which are their House of Commons, together with their council of state, being their
upper house, with the concurrence of the king or his representative, the governor, make laws suited to their
own emergencies.""

Judge Story thinks that this description by Blackstone is not correct; that the charter governments were not
merely civil corporations, but were "great political establishments, possessing the general powers of
government and rights of sovereignty, dependent indeed and subject to the realm of England, but still
possessing within their own territorial limits the general powers of legislation and taxation." This
modification by Judge Story of the description given by Blackstone is doubtless correct, and the two
constitute a fair description of the character of these Charter governments.

The colonies which were subject to Charter governments were Massachusetts, Rhode Island and
Connecticut. Connecticut continued under its charter until 1818, and Rhode Island until within the last
decade.

§ 114. The fundamental laws of the colonies differed essentially. Each brought with it the Common Law of
England, and the statutes modifying the same passed up to the date of its settlement; thus each colony
brought with it the Common Law with diverse statutory modifications.

We have already adverted to the fallacious view which Blackstone takes of the Common Law of England
becoming a part of the law of each of the colonies. In addition to what has already been said upon that
subject, we may refer to the views of Judge Story condemnatory of the doctrine of Blackstone.” The
resolutions of Congress, October 14, 1774, may also be consulted.?

New York had at the time of its cession to England Hollandic laws, which existed as valid laws, except as
superseded or modified by the English government.

' Blackstone, Bk. I, p. 108. 21 Story on the Constitution, ch. 17.

31 Journals of Congress, p. 26.

This fundamental body of law, the Common Law of England as it existed at the date of the settlement of
the colony, was subject to change by the legislature of the colony, and therefore at the date of the
Revolution each colony was governed by a separate system of laws composed of the Common Law as it
was in each at the date of settlement, modified by the separate and distinct legislation of each after
settlement. No Parliament, and a fortiori no other colony, could or did intrude its voice in the enactment of
these statutes of each colony, so that the original distinctness of the colonial systems of laws was
perpetuated through the distinctness of the diverse colonial governments of each separate and distinct
colony.



§ 115. But the essential distinctness between the colonies as political organisms is manifested in the
regulation by each, not only of its internal polity and taxation, but of great questions of sovereign power in
each, which manifests the functions of a supreme sovereign. We will present a series of such acts by the
Colony of Virginia, which doubtless find their parallel in the legislation of the other

colonies.

The regulation of foreign commerce and the requirement that all persons take oaths of supremacy and
allegiance, as early as 1631-32:' Grant of freedom in trade to the subjects within the Kingdom of England
(1644-45):* Treaty with Maryland, allowing freedom of trade to her people within the Colony of Virginia,
ratified by the General Assembly in 1642:* Regulation of the Dutch trade and duties laid upon the exports
of tobacco (1657-58):* Denizations of aliens upon an oath of fidelity to the government of Virginia:* A
general act of naturalization in 1671, confining it only to Virginia, "beyond which this Grand Assembly
pretend to no authority of warranting its sufficiency:"® Laws in reference to the ex-

'] Henning's Statutes at Large, pp. 166, 191.
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portation of goods;' and export duties thereupon:* An act (1705) of naturalization confirming titles to land
purchased of aliens:* Duties on tonnage and port duties:* An act establishing quarantine regulations in
1722:° Regulation of the rate at which different species of gold coins shall be current and legal tender:°
Regulation of silver coins:” An act making it treason to counterfeit any such coin:® Treaties between the
Colonies of Virginia and Maryland:’ A levy of Virginia troops, upon the request of his Majesty, to aid him
in his war against Spain:'® Impressment and enlistment of soldiers: Additional duties levied on slaves to aid
in the war:'" Appropriation of money for the support of said troops and the borrowing of money for the
purpose, and the pledge of duties on certain articles as security for the loan:'? Prohibition of the bringing
into the colony of horses from any other colony, without license from Virginia:'* The erection of a light-
house at Cape Henry, and the levy of a duty to he paid by all ships coming into the Bay of the
Chesapeake:'* Issue of treasury notes during the French war, and the pledge of duties imposed by the act as
security for their redemption:"> A levy of duties on slaves brought from Maryland, Carolina, or the West
Indies:'® The making treasury notes legal tender for debts contracted subsequent to their issue:'” A levy of
an additional duty on rum imported from any other country than Great Britain, or some of his Majesty's
sugar colonies." Acts declaring what shall constitute treason against
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his Majesty and the government of Virginia were passed from time to time during all her history. Virginia,
in 1705, enacted that no person should hold any office within Virginia until he had been a personal resident
in the same for three years, reserving to natives of Virginia, without such residence, the power of holding
office.

This recital of the continued exercise of those sovereign powers which belong to independent nations, by
the Colony of Virginia, and doubtless by the other colonies, during the whole period to the Revolution,
establishes beyond doubt that, except as subject to the power of the crown, of which it was a dependency,
each colony was a separate, though dependent, nation.

§ 116. In 1643 the separate colonies of New England —

Massachusetts, New Plymouth, Connecticut and New Haven — formulated articles of Confederation for
offense and defense, upon terms that left to each of these colonies the exercise of their peculiar jurisdiction
and government within their limits. This Confederation secured these colonies from the incursions of the
Indians and the claims of the Dutch, but at the dissolution of all the charters in 1684 it was finally
dissolved. "This little Confederacy was not without its difficulties and disputes among the members, which
at times threatened its dissolution." The jealousies felt by the several members of this little Confederacy of
the action of the centralized power were prophetic of the later events in our history, and indicated a
resentment of anything which took away from any one of the colonies its separate and independent right to
regulate its own internal polity.

§ 117. During the reign of William and Mary the government of England set on foot a plan of general
defense, by which the quotas of each colony were assessed in the ratio of its population, and this scheme
was forwarded to the different governors with directions to recommend it to the several assemblies for
adoption. The plan was proposed to the legislature of Virginia by its governor, Sir Francis Nichol-' 1
Pitkin's History, p. 50, etc.; and a copy of the Articles, Id., p. 423, etc.

son, and was strenuously urged upon the legislature for adoption. The legislature refused with decided
emphasis. It is interesting to note that the scheme involved the representation of each province by deputies
to meet and form a congress. This is the first use of the word in our history. All efforts to establish such a
union, even for the limited purposes of protection to each and all the colonies, found no favor and it was
rejected; affording clear evidence that during the colonial period they were not only entirely distinct and
separate in their political existence, but so repellant as jealously to reject all plans of union.'

§ 118. In 1753, however, the British government proposed a plan of union in a letter from the Secretary of
State. A number of commissioners met at Albany from New York, New Hampshire, Massachusetts,
Connecticut, Rhode Island, Maryland and Pennsylvania. The plan of this union was for their mutual
defense and security, and for extending British settlements in North America. The proceedings of this
meeting of commissioners, and the plan which was formulated for this union, are detailed by Pitkin.” The
impulse to this proposition grew from the impending French war, and the unanimous declaration of the



commissioners was that a union of the colonies was absolutely necessary for their protection. Dr. Franklin
was a member of the committee which drew the plan of union, and to his pen it is to be ascribed. The
scheme received the consent of all the commissioners except those from Connecticut. It was rejected in
England because it left too much power with the colonies; in America, because it transferred too much
power to the crown. This scheme not only was predicated upon the entire separateness of the different
colonies, but that no general government for them could be adopted without the consent of each and all of
them.

The passage of the "Stamp Act" and the strained rela-
"1 Pitkin's History, 141, 142; 2 Burk's History of Virginia, 322, etc.
2 1 Pitkin's History, 142, and Appen., Id. 429, etc.

tious between the mother country and the colonies, due to the exercise of that power, gave rise to a
movement in 1705 for a meeting of the colonies, through committees from the house of representatives of
each of the several colonies, to consult upon the crisis in colonial affairs. The commissioners met in New
York in 1765. All the States except New Hampshire, Virginia, North Carolina and Georgia were
represented. They issued a Declaration of Rights, in which they declared that they were entitled to all the
inherent rights and liberties of natural-born subjects of the British kingdom; "that it is inseparably essential
to the freedom of a people and the undoubted right of Englishmen, that no taxes be imposed on them but
with their own consent, given personally or by their representatives;" "that the people of these colonies are
not, and from their local circumstances cannot be, represented in the House of Commons of Great Britain;
that the only representatives of these colonies are persons chosen therein by themselves, and that no taxes
ever have been, or can be, constitutionally imposed upon them but by their respective legislatures; that all
supplies to the crown being free gifts from the people, it is unreasonable ... for the people of Great Britain
to grant to his Majesty the property of the colonists.""

§ 119. But the most formidable and powerful statement of the relations of the colonies among themselves
and to Great Britain is found in the memorable declaration of the First Continental Congress, October 14,
1774 This declaration declared "the free and exclusive power of legislation" to be "in their several
provincial legislatures, where their right of representation can alone be preserved, in all cases of taxation
and internal polity."..."That the respective colonies are entitled to the Common Law of England" and all its
great and inestimable privileges, ... and to such "immunities and privileges granted and confirmed to them
by royal charters or secured by their several codes of provincial laws." ... That a standing army in time of
peace in

!'1 Pitkin's History, Appen., 447.

2 1 Journals of Congress, 27-29.

any colony, without the consent of its legislature, is against law.... And that these indubitable rights and
liberties cannot be taken away from them or abridged, "without their own consent, by their representatives
in their several provincial legislatures."

This declaration by the colonies, on the threshold of their first union, of the entire separateness and
independence of the political existences of the several colonies, and the absence of all claim on the part of
the Congress of any power in the union of the colonies, except as derived from the separate authority of
each, is an authoritative confirmation of the fact that these colonies were embryo commonwealths, totally
independent of each other, and only dependencies on the crown of Great Britain. Subject to that
dependency, they were, in all respects which constituted the sovereignty of nations, complete
commonwealths, subject to no external authority in the world except the authority of the government of
Great Britain.



§ 120. These conclusions, after this full review of the facts, are sanctioned by very high authority.

Judge Story declares: "For all the purposes of domestic and internal regulation, the colonial legislatures
deemed themselves possessed of entire and exclusive authority.... The colonial legislatures, with the
restrictions necessarily arising from their dependency on Great Britain, were sovereign within the limits of
their respective territories.... All the colonies considered themselves, not as parcel of the realm of Great
Britain, but as dependencies of the British crown, and owing allegiance thereto, the king being their
supreme and sovereign lord.... Though the colonies had a common origin and owed a common allegiance,
and the inhabitants of each were British subjects, they had no direct political connection with each other.
Each was independent of all the others; each, in a limited sense, was sovereign within its own territory.
There was neither allegiance nor confederacy between them. The assembly of one province could not make
laws for another, nor confer privi-

leges, which were to be enjoyed or exercised in another, further than they could be in any independent
foreign state. As colonies they were also excluded from all connection with foreign states. They were
known only as dependencies."'

Mr. Curtis® says: "The colonies had no direct political connection with each other before the devolution
commenced, but each was a distinct unit, with its own separate political organization, without any power of
legislation for any but its own inhabitants."

This emphatic declaration of Judge Story, followed by Curtis, would be injurious to the theory which Judge
Story so persistently asserts of the sovereignty of the Union of the States and the subordination of the States
to that Union. Accordingly we find that Judge Story has added this qualification: "But, although the
colonies were independent of each other in respect to their domestic concerns, they were not wholly alien
to each other. On the contrary, they were fellow-subjects, and for many purposes one people. Every
colonist had a right to inhabit, if he pleased, in any other colony; and, as a British subject, he was capable
of inheriting lands by descent in every other colony."® This passage is justly subject to criticism, for it is not
pretended that the law of inheritance in any colony was fixed by any other authority than that of its colonial
legislature. A Briton may now inherit land in Virginia under our act of 1867, but he inherits by virtue of
Virginia law, and his power to do so does not make a Briton and a Virginian fellow-citizens of Virginia.
The right to inherit land depends not on community of citizenship, but on the lex loci rei sitce; and heirship
to land must be traced by that law. Thus a Scotchman, though not an alien in England, since Scotland and
England are now one kingdom, cannot inherit land of his father in Eng-

" Story's Comm., secs. 168, 171,
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land, though legitimate by Scotch law, if illegitimate by English law.!

The capacity to inherit or hold land in a colony, as in England, was due to the tie of allegiance. In Calvin's
case,” when Scotland and England were two separate kingdoms with a common king, James I. of England,
who was James VI. of Scotland, and when there was no political ligament but the common crown, and the
two kingdoms were not one people, it was held that Calvin, a Scot, could hold land in England by virtue of
his allegiance to the person of the king of both countries. So that the test applied by Judge Story to establish
that the colonies were, in this sense of capacity to inherit, one people, fails utterly. It is no test at all. It
depends on a fact having no relation to the oneness of the people of the colonies. For, in the one case above
cited, inheritance did not follow from the oneness of Scotland and England, yet in the other it resulted



because of the common tie of allegiance to one king, when there was entire separateness between the two
kingdoms.

Nor is it true that by the original terms of the charters of the colonies a citizen of one could, without the
consent of the other, settle in that other.’ But even if he could, the right was derived from allegiance to a
common crown. But the legislation that has been already referred to settles this question.

In 1779 Virginia defined citizenship, and gave "to the free white inhabitants of every of the states, parties to
the American Confederation, paupers, vagabonds and fugitives from justice excepted," all rights of
citizenship within this commonwealth.* The grant of this privilege, as well as its limitations, proves that the
oneness of the colonies deduced by Judge Story from the freedom of inhabitancy and inheritance grew only
out of the common allegiance, which, when

! Birtwhistle v. Vardill, 7 Cl. & Fin. 825.

?7 Coke, 20b.

? 1 Henning's Statutes at Large,

pp- 57,91, 98. Referred to ante, § 111.

10 Henning's Statutes at Large, pp. 129, 130.

broken in 1776, left the colonies and the people or each separate and distinct. And Virginia, in order to
grant what without it they would not have possessed, extended the privilege of citizenship to those who
were inhabitants of the other states of the Confederacy, excepting those who would have been detrimental
to her society. And this point made by Judge Story loses all of its significance when, under the
Confederation and the present Constitution of the United States, the privilege and immunity of citizenship
is secured to the citizens of other States in each of them by an express contractual provision.'

§ 121. The whole difficulty lies in the meaning to be attached to the equivocal phrase "one people," as used
by Judge Story. If he means one people in the sense that all were Britons, — that all were under one king
and dependencies of one kingdom, — there is no controversy. But the question we are discussing is, what
political relation did the colonies hold to each other? and not were they dependencies of a common mother
kingdom, but were they one civil Body-politic.

It is conceded by Judge Story that neither had any authority over or within another, — that neither was a
part of the mother country, but a dependency, and that neither was any part of another. The non-alienage of
the inhabitants of one in every other has been explained: the doctrine of inheritance has been shown to
depend on different principles. Where, then, was there a shadow of political unity between

the colonies? In fact, as each was sovereign (by Judge Story's concession), except for the supremacy of the
Crown or Parliament of the mother country, the overthrow of that supremacy converted the conditional
sovereignty of the colony into an absolute sovereignty. Previously conditioned upon its dependency, that
condition was overthrown and the sovereignty became absolute when the dependency ceased.
Independence of Great Britain determined the condition and

! Articles of Confederation, § 4; Const U. S., art. 4, § 2.

left its sovereignty absolute. Each colony, by a separate ligament, was bound to Great Britain as a
dependency. That distinct ligament being severed, each fell from the parental stem a separate
commonwealth, independent of the mother country as of every other.



Acorns hanging from an English oak have many ties to the sturdy tree, but, falling to the earth, each is the
germ and seed of a new and distinct life, each independent of its parent as of every other. There is a moral
brotherhood and sympathy between children of a common mother, but each has his distinct faculties, his
own will, his separate and independent life, free from the control or legal influence of his brethren.

While, therefore, conceding in full force the affinity and sympathies between the colonies, the
philosophical historian must deny all political bonds between them, and maintain their absolute political
independence as civil bodies-politic. The colonies, on becoming independent of Great Britain, became
distinct and separate commonwealths, independent of the mother country and independent of each other.
This point has been dwelt upon because the primordial unity between the colonies, being assumed or
conceded, has led to radical errors in the subsequent history of the colonies merging into their independent
condition as states.

II. THE CONTINENTAL CONGRESSIONAL ERA, FROM SEPTEMBER 5, 1774, TO MARCH 1, 1781.

§ 122. The assertion of power by the act of 6th George II1., known as the "Grenville Act," claiming the
power for Parliament to legislate for the colonies in all cases whatsoever, roused a state of feeling in
America which was the presage to revolution.

The general apprehension gave rise to the organization in each colony of a committee of correspondence,
through which communications were made between the colonies looking to a united defense of their
liberties. But in 1774 the

passage of the "Boston Port Bill," and the falsely conciliatory project of Lord North, which struck off all
the obnoxious duties except that of three pence a pound on tea, roused the people of Boston to the point of
throwing overboard "240 chests of this abhorred and parliamentary poison into

the sea."!

The Assembly of Virginia was in session when the rough drafts of those obnoxious bills were
communicated from Massachusetts. The Assembly entered at once an indignant protest against these acts.
Whilst engaged in these defiant proceedings, Lord Dunmore, the Governor, dissolved them May 27, 1774.
On the following day the members met by agreement at the long room in the Raleigh tavern, when, though
divested of formal legal authority by the dissolution, yet as the true representatives of the people of
Virginia, they entered into an agreement unanimously. They agreed that tea ought not to be used at all in
the colony, nor any East Indian commodity, because the East India Company was leagued with the
government against the liberties

of the people.

They declared: "We are farther clearly of the opinion, that an attack made on one of our sister colonies, to
compel submission to arbitrary taxes, is an attack made on all British America, and threatens ruin to the
rights of all, unless the united wisdom of the whole be applied. And for this purpose it is recommended to
the committee of correspondence, that they communicate with their several corresponding committees on
the expediency of appointing deputies from the several colonies of British America, to meet in general
congress, at such place annually as shall be thought most convenient; there to deliberate on those general
measures which the united interests of America may from time to time require."”

'3 Burk's History of Virginia, p. 377. > 3 Burk's History of Virginia,
p- 380; 1 Pitkin's History pp. 467, 468; American Archives, 4th series, vol. I, p. 350.

This was followed by a recommendation that a convention meet at Williamsburg on the 1st day of August,
to be composed of delegates from the different counties in the colony and dominion of Virginia. That



convention met on the clay named, and passed resolutions of the most determined character, and resolved
that a general congress of deputies from all the colonies should assemble, and appointed to that general
congress seven delegates, to wit: Peyton Randolph, Richard Henry Lee, George Washington, Patrick
Henry, Richard Bland, Benjamin Harrison and Edmund Pendleton.

Rhode Island, on June 15, 1774, concurred in this recommendation of Virginia;' and Massachusetts, on
June 17, 17747 resolved that "a meeting of committees from the several colonies was proper to determine
upon wise measures to be recommended to all the colonies." The action of the several colonies in response
to this call by Virginia, as far as they led to the meeting of the congress of the colonies, may be seen in full
in the Journals of that body.’ Georgia was not present in that congress.

§ 123. This First Continental Congress of twelve colonies met at Carpenter's Hall in Philadelphia on the 5th
of September, 1774.

The questions which we propose to consider in respect to it are: What was its nature? Whom did it
represent? From whom did it derive its power? For whom did it act? Let its own Journal and the official
records decide.

Judge Story says:* "Thus was organized, under the auspices and with the consent of the people, acting
directly in their primary, sovereign capacity, and without the intervention of the functionaries to whom the
ordinary powers of government were delegated in the colonies, the first general or national government,
which has been very aptly called 'the revolutionary government,' since in its origin

! American Archives, 4th series, vol. I, pp. 416-17.
1d., pp. 421-22.

*1 Journals of Congress, pp. 4-10, 13.* 1 Story's Comm., § 201.

and progress it was wholly conducted on revolutionary principles. The Congress, thus assembled, exercised
de facto and de jure a sovereign authority; not as the delegated agents of the governments de facto of the
colonies, but in virtue of original powers derived from the people. The revolutionary government thus
formed terminated only when it was regularly superseded by the confederated government under the
articles finally ratified, as we shall hereafter see, in 1781."

This statement of the learned author is neither correct nor accurate, and, as he deduces very extreme
conclusions in support of his theory from this statement, it is important that the facts shall be succinctly
stated. Whenever the organized legislature of a colony was permitted by its governor to remain in session,
the deputies to this Congress were appointed under the authority of the popular branch of the colonial
government, excluding the governor and council.

Thus, the House of Representatives of Massachusetts in. electing their representatives resolved that "a
meeting of committees from the several colonies on this continent to consult upon ... and to deliberate and
determine upon wise and proper measures, to be by them recommended to all the colonies for the recovery
and establishment of their just rights," etc. Therefore they elected five members as "a committee on the part
of this province for the purposes aforesaid."

In Rhode Island, the general assembly of the colony appointed two delegates "to represent the people of
this colony in General Congress of Representatives from this and the other colonies ... to meet and join with
the commissioners or delegates from the other colonies, in consulting upon proper measures to obtain a
repeal of" certain obnoxious acts.

The Connecticut House of Representatives authorized the committee of correspondence to appoint
deputies, and the House declared that "the persons thus to be chosen shall



be, and they are hereby directed, in behalf of this colony, to attend such Congress; to consult and advise on
proper measures for advancing the best good of the colonies, and such conferences from time to time to
report to this House." The committee of correspondence, pursuant to said authority, appointed the delegates
from Connecticut.

In the case of New York they were appointed by popular vote in several of the towns and counties.

In New Jersey, "the committees appointed by the several counties of the colony of New Jersey to nominate
deputies to represent the same in General Congress of deputies from the other colonies in America,"
convened and nominated, etc.

In Pennsylvania the House of the Assembly appointed seven persons as a committee "on the part of this
province." The purpose declared was to consult upon the unhappy state of the colonies, to form a plan for
obtaining redress and asserting American rights upon the most solid and constitutional principles, and for
establishing union and harmony between Great Britain and the colonies.

The representatives of the people of Delaware, "taking into our most serious consideration the several acts
of the British parliament,” etc. In the absence of the legislative department, which could not be called
together, they appointed deputies "in behalf of the people of this government to meet and act with those
appointed by the other provinces in General Congress," to consult and advise with the deputies and to
determine upon all such prudent and lawful measures.

In Maryland a meeting of the committees appointed by the several counties appointed "deputies for this
province" "to effect one general plan of conduct ... for the relief of Boston and preservation of American
liberty."

In the province of New Hampshire, at a meeting of deputies appointed by the several towns in this province
for the election of delegates on behalf of this province to join the General Congress proposed, there were
present eighty-five

members. Two delegates were appointed on the part of this province to attend and assist, etc., to advise,
consult and adopt such measures as to extricate the colonies from their present difficulties, etc.

In Virginia delegates were appointed by the convention of delegates from the counties of the colony to the
General Congress of deputies from all the colonies to consider the most proper and effectual manner of so
operating on the commercial connections of the colonies with the mother country as to procure redress for
the much injured province of Massachusetts Bay, to save British America from the ravage and ruin of
arbitrary taxes, and to restore harmony, etc. The House of Assembly of South Carolina ratified and
confirmed the appointment of deputies "on the part and behalf of this colony to meet the deputies of the
other colonies, etc., in General Congress in reference to the grievances, etc., with full power and authority
to concert and agree to such legal measures as in the opinion of said deputies and of the deputies so to be
assembled, shall be most likely to obtain a repeal,” etc.

North Carolina, at a general meeting of deputies of the inhabitants of this province, appointed deputies to
take such measures as they may deem prudent, investing them with such powers "as may make any acts
done by them, or consent given in behalf of this province, obligatory in honor upon every inhabitant
hereof." It will be perceived:

First. That in Massachusetts, Rhode Island, Connecticut, Pennsylvania and South Carolina, the deputies
were appointed by authority of the colonial governments.

Second. In all the others, the governments had been dissolved by royal power, but in these the elections
were made by meetings of the people in convention, and for and on behalf of their particular colony.



Judge Story obviously intends to intimate that the action of the people was in their primary and sovereign
capacity. But what people? Is there anything in the action of any

one of the provinces which indicated that the people or the governments so acting in them were acting as
parts of a larger civil Body-politic, of which each colony was a fractional part; and is not the evidence
conclusive from these credentials that the electoral body of the deputies to Congress was acting only on
behalf of the province or colony? The equivocal expression of the learned author, that the deputies acted
upon original powers derived from the people, needs only to be restated to refute his conclusion. The
election of the delegates from every province to the first Continental Congress was by the separate
legislative body of the respective provinces, or by the people within that province, acting for and in behalf
of that province, and that province alone.

Third. The opening of the Journal is conclusive upon this point. It reads: "A number of the delegates chosen
and appointed by the several colonies and provinces in North America to meet and hold a Congress at
Philadelphia assembled at Carpenter's Hall.

"Present: "From New Hampshire,
——, — —, etC.
"From Massachusetts Bay, — —, — —, etc.

It is premature also to assert that the first Continental Congress was acting in any sovereign capacity. It
acted simply as the deputies of a number of colonies who were seeking redress for grievances inflicted by
the British government and for the restoration of the friendly relations between the colonies and the mother
country. It was a body of consultation as to the best measures to be devised so to operate upon the British
government as to induce a change of their policy, which was fatal to the liberties of the colonies as British
dependencies.

In the credentials of each to the next Congress in May, 1775, it appears that wherever a regular government
had been restored in any one of the colonies, the deputies were appointed by such government. Where they
were not restored, they

were appointed by a convention of deputies appointed by the people of each province, and expressed the
will of that province.' In this First Congress, as in all subsequent ones down to the adoption of the
Constitution of 1789, each colony, or each state (when the colony became a state), had one vote given by
its own deputies, and the action of the Congress was therefore the action of a majority of the colonies, and
not of a majority of the deputies. It was therefore strictly a Congress of colonies.

§ 124. Judge Story further says: "The Congress of delegates (calling themselves, in their more formal acts,
'the delegates appointed by the good people of these colonies') assembled on the 4th of September, 1774,"
etc.” This statement is wholly incorrect, and the italics are the author's and are not to be found in the
original document. The object of the author is apparent: that is, to represent the delegates in that Congress
as calling themselves delegates appointed by "the good people" of these colonies as a unit, and not as
delegates of the several peoples of the distinct

colonies.

The question at issue, to which he attempts a solution favorable to his view, is that the colonies were one
Body-politic, of which each colony was but a fraction, as against the view that each colony was a unit, and
that it was a Congress of the colonial units, and not a Congress of the whole people embraced within their
entire territory. Judge Story declares that the Congress of delegates called themselves, in their more formal
acts, "the delegates of the good people of these colonies."



There are six formal addresses issued by this Congress. In but one of these is to be found the expression
"the delegates of the good people of these colonies." That is to be found in the address "to the inhabitants of
the colonies of New Hampshire, Massachusetts Bay," etc. (naming all but Georgia). It then proceeds:
"Friends and countrymen, we, the delegates

"1 Journals of Congress, pp. 69-74.
21 Story's Comm., sec. 200.

appointed by the good people of these colonies to meet at Philadelphia in September last, for the purposes
mentioned by our respective constituents, have," etc. Judge Story does not notice that the caption of this
address is to the inhabitants of the colonies named separately, and that the words "we, the delegates
appointed by the good people of these colonies," could only refer to the colonies who were named in the
caption. So that it is a forced construction of this paper which would attribute to the deputies issuing it, a
purpose to name themselves as delegates from one people, when they were addressing twelve colonies,
from whom they had unquestionably derived their powers; especially when in the same sentence the
purpose of their appointment is to be found in the delegation of authority from "our respective
constituents."

Taking the whole paper together, therefore, so far from the use of these terms, "appointed by the good
people," being construed as evidence of a "one people," from fractional portions of whom these deputies
were elected, it would seem to be directly the other way. This is the only case out of the six in which this
phrase is used, which by the learned commentator is said to be the mode in which the delegates called
themselves in their more formal acts. They have only used it in one, and in the other five formal acts they
have omitted it.'

The great Declaration of Rights, October 14, 1774, opens thus:* "The good people of the several colonies
of New Hampshire, Massachusetts Bay," etc. (naming all), "have severally elected deputies to meet," etc.

The association into which the members entered opens thus: "We, his majesty's most loyal subjects and
delegates of the several colonies of New Hampshire, Massachusetts Bay," etc. (naming all), and it was
signed by each of the deputies opposite to the name of his respective state.

The address to the people of Great Britain in its caption is from "the delegates appointed by the several
English col-

"1 Journals of Congress, p. 43.

21d.,p. 27.

onies of New Hampshire, Massachusetts Bay," etc. (naming
all).

The letter to the colony of St. John declares that "the status of America has been considered in a general
Congress of deputies from the colonies of New Hampshire, Massachusetts Bay," etc. (naming all); and to
the inhabitants of Quebec it is addressed by "the delegates of the colonies of New Hampshire,
Massachusetts Bay," etc.

The petition of Congress to his majesty is addressed by "your majesty's faithful subjects of the colonies of
New Hampshire, Massachusetts Bay," etc. (naming all), "in behalf of ourselves and the inhabitants of these
colonies, who have deputed us to represent them in general Congress,"



etc.

It is then obvious that the inference which Judge Story seeks to make from the use of the words "the good
people of these colonies," in the more formal acts of the delegates, does not rest on any such authority, but
only on one of six or seven distinct acts of that Congress, all the others of which are directly contrary to the
inference drawn; and that in one case to which he has referred, the inference which he draws, if all the facts
connected with it are taken into consideration, is distinctly negatived.

More stress is laid on this point than perhaps may be necessary, but the statement made by Judge Story as
his conclusion from the formal addresses of the Congress seems to have misled the historian von Holst,
who, without examining the original documents, has stated the conclusion of Judge Story as if it were a
historic fact.

In no Congress from 1774 to 1781 is there a hint in the credentials of any delegate that he represented
anything but his own colony, nor is there a symptom of any one ever claiming to represent the people of
America, or any other people than the people of each separate colony.

Each colony spoke its own voice through its own deputies — an equal voice with each of the others despite
their numerical strength; and Congress but spoke the combined

will of the colonies, for it was a Congress of colonies, and not of deputies from one people.

§ 125. Judge Story maintains that this Congress executed de facto and de jure the sovereign authority in
virtue of original powers derived from the people.

Again we must call attention to the equivocal form of expression. No doubt it exercised powers derived
from the people. But what people? From the whole of the colonies as one people, — as one civil Body-
politic, — or from the people of each and every colony, and therefore derived from all? That is the political
question which we are considering. One extraordinary fact must be noted. During the seven years of the
Continental Congressional Era Congress never passed a law. It passed resolutions and recommendations,
hut only two ordinances, and those merely as to its own internal operations — one to regulate the clothing
department; the other, its treasury.

It is true that Congress performed many acts on which reliance is made to show the assertion of its
sovereign power as the representative of the colonies as separate Bodies-politic, or of the colonies as
constituting one sovereign Body-politic. They formed an association for non-intercourse, but did not enact
it. They put the colonies in a state of defense. They raised troops; appointed a commander-in-chief and
other general officers; emitted bills of credit, pledging the faith of the thirteen colonies to their redemption,
and giving a quota of the payment of each bill to each colony; published a declaration of causes for taking
up arms; organized a post-ofiice department. It is asked, how did Congress acquire the power to do these
things and many others? Without going too much into detail, a few conclusive observations will suffice.

§126. First. In the First Congress, which sat from September Sth to October 22d, it will be seen that there
was no action taken by Congress which was otherwise than advisory. The association which was formed
between the members might seem to be an exception to this, but a careful criticism

of that remarkable paper will show that "the delegates of the several colonies of New Hampshire,
Massachusetts Bay," etc. (naming all), deputed to represent them in a continental Congress, after reciting
the arbitrary acts of the British government, declares that, " to obtain redress of these grievances ... we are
of opinion that a non-importation, non-consumption and non-exportation agreement faithfully adhered to,
will prove the most speedy, effectual and peaceful measure, and therefore we do, for ourselves and the
inhabitants of the several colonies whom we represent, firmly agree, under the sacred ties of virtue, honor,
and love of our country, as follows." Then follow a number of declarations of non-intercourse, and then the
following conclusion: "And we do solemnly bind ourselves and our constituents under the ties aforesaid, to



adhere to this association until" certain acts of Parliament be repealed; and then, "we recommend it to the
provincial conventions and to the committees in the respective colonies, to establish such further
regulations as they may think proper for carrying into execution this

association."

It is thus clear, from the terms of the association, that it had no legal effect. It was an association of honor
between the members of the Congress, binding their constituents "under the sacred ties of virtue, honor,
and love of our country," and, far from assuming any paramount sovereignty in the matter, it "recommends
to the provincial conventions and to the committees in the respective colonies to establish such further
regulations for carrying this association into effect." This refraining from legislative enactment and this
appeal to the local authorities of the colonies to execute their voluntary association is at once a denial of the
legislative sovereignty of the Congress and a confession of the complete power of the local authorities.

The next meeting of the Congress was May 10, 1775, under a resolution passed by the First Congress,
October 22, 1774. By that resolution Congress declared its opinion that another Congress should be held at
Philadelphia, and "that

all the colonies in North America choose deputies as soon as possible to attend such Congress."

The Journal of the second session of Congress opens thus: "A number of delegates from the colonies of
New Hampshire, Massachusetts Bay," down to South Carolina, "agreeable to their appointment and orders
received from their respective colonies.” This statement settles adversely the assumption of Judge Story
that the members of Congress were not the delegated agents of the governments of the colonies, but
represented the original powers of the people. This record states that they sat under the "appointment and
orders received from their respective colonies." The authority given to the deputies to this Congress differs
in terms flrom that given for the members of the prior Congress. A summary of each of these will be given
1n a note.

! First Journal of Congress, p. 69, etc.

New Hampshire: At the convention of deputies appointed by the several towns in the province aforesaid,
etc., voted that John Sullivan and John Langdon "be delegated to represent this province in the continental
congress," and "that they and each of them in the absence of the other, have full and ample power in behalf
of this province to consent and agree to all measures which said congress shall deem necessary," etc. N. B.
— Here is a delegation of power to represent this province, with full power in behalf of this province to
consent and agree, etc.

Massachusetts: After reciting that the proceedings of the previous congress had been reported to the
provincial congress of Massachusetts and were highly approved, the provincial congress then ap-

pointed five gentlemen, or any three of them, who "are hereby appointed and authorized to represent this
colony" in the American congress, "with full power with the delegates from the other American colonies to
consent, agree upon, direct and order every measure as shall to them appear to be best calculated," etc. N.
B. — Clear appointment and authority to these parties to represent Massachusetts, and with full power to
agree upon measures which shall appear best calculated, etc.

Connecticut: The house of representatives of the colony "proceeded to nominate, choose and appoint
delegates," and made choice of five gentlemen "to be their delegates, any three of whom are authorized and
empowered to attend said congress in behalf of this colony, to join, consult and advise with the delegates of
the other colonies in



This summary establishes that in the second Congress the deputies were appointed by diverse methods, but
in each case to represent the particular colony appointing the deputies, to act for and on its behalf, and
agree to, on its behalf, all

British America on proper measures for advancing the best good of the colonies." N. B. — Clear delegation
by the colony of full power to its delegates to act on its behalf. New York: Provincial conventions held "for
the purpose of appointing delegates to represent the colony of New York" unanimously elected certain
gentlemen as "delegates to represent this colony at such congress, with full power to them, or any five of
them, to meet the delegates from the other colonies, and to consent and determine upon such measures as
shall be adjudged most effectual," etc. N. B. —

Here is clear delegation to its own deputies to represent the colony of New York, and with full power to
determine upon such measures as shall be adjudged effectual.

New Jersey: The assembly unanimously resolved that five gentlemen, "or any three of them, be and they
are hereby appointed to attend the continental congress of the colonies" in May next, "and that they report
their proceedings to the next session of the general assembly." N. B. — Here there is no special power
given, but there is an indication that the proceedings of the congress were to be reported back to the general
assembly of New Jersey for assent or dissent.

Pennsylvania: The assembly resolved that nine gentlemen "be and they are hereby appointed deputies on
the part of this province"

to attend the general congress, "unless the present grievances of the American colonies shall, before that
time, be redressed." N. B. — Here there is clear delegation of power to the deputies to act or. the part of
Pennsylvania, but there is no statement as to power, it seeming to be supposed that there might be no
necessity for the meeting.

Delaware: The assembly named three gentlemen "who are hereby appointed and authorized to represent
this government at the American congress" ... with full power to them, or any two of them, together with
the delegates from the other colonies, to concert and agree upon such further measures as shall appear best
calculated ... and that they report their proceeding to the next session of the general assembly. N. B. —
Clear authority to represent Delaware, with full power to agree upon any measures, but with the
requirement to report back their proceedings to the general assembly.

Maryland: Deputies appointed by the several colonies of the counties of Maryland resolved that seven
gentlemen, "or any three or more of them, be delegates to represent this province in the next continental
congress, and that they, or any three or more of them, have full and ample power to consent and agree to all
measures that such congress shall deem necessary." N. B. — Clear delegation to represent

measures which might be concerted between its own deputies and the deputies of the other colonies in
Congress, and that there was unlimited power given by each province to its deputies to bind that province,
except in one or two cases where it appears that the authorities of the province appointing the deputies
required a report of the proceedings back to that province.

One thing is settled beyond question: that the dogmatic statement of Judge Story, that "the Congress thus
assembled exercised de facto and de jure a sovereign authority; not as the delegated agents of the
governments de facto of the colonies, but in virtue of original power derived from the people," is wholly
unsustained, and is completely refuted by the facts.

Maryland, with full and ample power to consent, etc.



Virginia: A convention of delegates from the counties and corporations in the colony of Virginia proceeded
"to the election of delegates by ballot to represent this colony in general congress," and seven gentlemen
were chosen for that purpose. N. B. — Clear statement that the delegates were the representatives of
Virginia, with no limitation on their powers.

North Carolina: At a general meeting of the delegates of the inhabitants of this province in convention,
three gentlemen were "appointed delegates to attend the general congress ... and they are hereby invested
with such powers as may make any acts done by them, or any of them, or consent given in behalf of this
province, obligatory in honor upon every inhabitant thereof." And in the assembly of North Carolina a
resolution was passed approving of the proceedings of the first congress, and binding themselves to adhere

to the resolutions of that congress. N. B. — Here there is clear delegation to its deputies to act in behalf of
North Carolina, and make the acts so done by them obligatory upon the people of North Carolina, and
sanction is given to what had been done in the first congress.

South Carolina: In the commons house of assembly satisfaction was expressed with the action of their
delegates in the first congress, and they named and appointed the same five gentlemen "deputies for and in
behalf of this colony, to meet," etc...."with full power and authority to concert, agree to, and effectually
prosecute such measures as in the opinion of the said deputies shall be most likely," etc. N. B. — This
action by the commons house of assembly was confirmed by the provincial congress of South Carolina,
who appointed the same gentlemen to represent that colony, with full power to concert, agree upon, etc.

Rhode Island and Georgia do not appear.

Second. A very striking fact, confirmatory of these views, is found in the case of Georgia, in which it was
conclusively shown that no one was admitted to full participation in the proceedings of the Congress unless
he was a delegate of a colony.' This seems to settle the point that, for all official action of Congress, it was
a Congress of colonies, and not of deputies of the people without reference to their colonial relation.

Subsequently, September 13th, the province of Georgia appointed several gentlemen "to take their seats as
representatives of the province of Georgia, to do, transact, join and concur with the several delegates from
the other colonies and provinces in all matters and things that shall appear eligible and fit," and pledging
that "Georgia will abide by and carry into execution whatsoever our said delegates, or any three of them,
shall determine and resolve upon."

Third. No action of importance was taken by Congress at any time which was not dependent in a large
degree for its real effect upon the will of the separate colonies.

Fourth. In many if not in most cases, the separate colonies, by subsequent action, approved and ratified
what Congress hud previously done, or so acquiesced in it that a remarkable letter was written by Congress
in 1779, justifying much of its action upon that ground, and on the separate sanction given by each colony
to the terms of the Declaration of Independence after it was adopted, which formally gave to Congress the
use of the needful means of war, treaty-making, etc., to sustain, the independence so declared.

"' A delegate from the parish of St. John's, Georgia, presented his credentials, when it was "agreed
unanimously that he be admitted as a delegate from the parish of St. John's, in the colony of Georgia,
subject to such regulations as the congress shall determine relative to his voting." 1 Journals of Congress, p.
91. Subsequently the question arose whether he could be ad-

mitted to vote. He admitted that he did not represent a colony, but only a part, and therefore did not insist
on giving a vote as a colony, but was content to hear and assist in the debates and to give his vote in all
cases, except when the sentiment of congress was taken by colonies.



2 5 Journals of Congress, pp. 259, 267.

Fifth. Up to the Declaration of Independence, July 4, 1770, the action of Congress could not have been
otherwise than as the representatives of the colonies, for they were seeking only, as was amply declared in
all their proceedings, to restore the relations of the colonies as they had previously existed to the crown of
England. To suppose, therefore, that the action of the colonies, or of the people of the country in forming a
Congress, was to constitute a new colonial political existence, in which the thirteen colonies were merged
in one, would be totally at war with the purposes of the whole movement. The colonies, therefore, as
dependencies of the crown, and they alone, could act in this movement for the restoration of friendly
relations between the crown and the colonies. In the declaration for the causes and necessity for taking up
arms, they expressly declare, "Lest this declaration should disquiet the minds of our friends and fellow-
subjects in any part of the Empire, we assure them, that we mean not to dissolve that union which has so
long and so happily subsisted between us, and which we sincerely wish to see restored ... we have not
raised arms with ambitious designs of separating from Great Britain and establishing independent states."

When it was finally determined to enter upon a war for the defense of colonial rights, George Washington,
on the 15th of June, 1775, was unanimously elected General to command all the forces raised or to be
raised for the defense of American liberty, with the pay of $500 per month.' His memorable reply, in which
he assumed the trust but declined the pay, only asking to keep an exact account of his expenses, which was
all he desired to be paid, will be found in the proceedings of Congress. The commission to him is from the
delegates of the united colonies of New Hampshire, Massachusetts Bay, etc., down to South Carolina.

The oath of office was prescribed in this form: "I do acknowledge the thirteen united states of America,
namely, New Hampshire, Massachusetts Bay," etc., down to Georgia, 1 Journals of Congress, pp. 111,
112.

"to be free, independent and sovereign states, and declare that the people thereof owe no
allegiance or obedience to George III., King of Great Britain ... and I do swear that I will,
to the utmost of my power, support, maintain and defend the said United States against
the said George

I1L.," etc.'

Sixth. Congress, in making rules and orders for the navy of the united colonies, declared:
"The commanders of all ships and vessels belonging to the thirteen united colonies," etc.,
indicating the joint right of property by the thirteen

colonies.

§ 127. Again, upon the emission of bills of credit, it was resolved "that the thirteen united
colonies be pledged for the redemption of the bills of credit so directed to be emitted; that
each colony provide ways and means to sink its proportion of said bills," etc.; showing
that the thirteen colonies, as such, were responsible for the bills, and that each assumed
its proportion and quota of such bills and levied taxes for the purpose of raising the same.
Congress had no power of taxation and, therefore, did not pledge itself, but pledged its
constituents, the thirteen colonies, as its

principals.



Again, Congress, on the 24th of June, 1776, resolved: "That all persons abiding within
any of the united colonies and deriving protection from the laws of the same, owed
allegiance to the said laws and are members of such colo-

nies, and that all persons passing through," etc., owed allegiance thereto; "that all persons
members of, or owing allegiance to any of the united colonies, as before described, who
shall levy war against any of the aforesaid colonies within the same ... are guilty of
treason against such

colony."

"That it be recommended to the legislatures of the several united colonies to pass laws for
punishing in such manner as to them shall seem fit, such persons afore described as shall
be proved attainted of such deed of treason before

described."
'2 Journals of Congress, p. 400.

These resolutions of Congress define treason as a crime against each colony, but affirm
no such crime against the

united colonies; and, furthermore, hold no inherent power in Congress to punish any such
act of treason, and apply to each colony as the only power that can do so.'

Congress further resolved "that it be recommended to the several legislatures of the
united colonies, to pass laws for punishing persons who shall counterfeit, or aid or abet in
counterfeiting the continental bills of credit," etc.; thus indicating the absence of power in
Congress to punish the counterfeiting of bills of credit issued by its own orders, and
appealing to the supreme power of each colony to do what it avowed it could not do
itself.? It also asked each colony to punish the destruction of continental magazines.” On
the 5th of July, after the Declaration of Independence had been adopted, it resolved "that
it be recommended to the assemblies, conventions, or councils of safety of Virginia,
North and South Carolina to permit the raising troops within their respective states," etc.;
thus disclaiming the power itself to raise troops in these colonies without the permission
of each colony by its own authority.”

On the 27th of December, 1776, Congress vested in General Washington very great
powers, authorizing him to raise troops, "to arrest and confine persons who refuse to take
the continental currency, or are otherwise disaffected to the

American cause, and return to the states of which they are citizens, their names and the
natures of their offenses, together with the witnesses to prove them." By which it was
indicated that, while General Washington should have the power to arrest, the power to
try and punish was vested only in the state of which the person accused was a citizen. The
Congress, while exercising this power to enlarge that of General Washington, prepared a



circular letter to the several united states to explain the reasons for doing so, and
requesting the states to co-operate with him and give

'2 Journals of Congress, p. 217. 2 Id., p. 218.
3 1d., p. 330.

*21d., p. 236.

him all the aid in their power. This procedure was obviously taken by Congress in the hope that none of the
colonies would condemn the action of Congress in so doing, and such a hope is entirely at variance with the
idea of self-assertion of sovereign power.

Seventh. The resolution of October 14, 1774, in which Congress asserted so clearly and distinctly the
original authority of each colony as a distinct Body-politic, is utterly at variance with the theory of Judge
Story and others, that congress assumed a sovereignty, de facto or de jure, for itself, and did not depend
entirely upon the authority which in these resolutions they clearly assorted for each colony.

Eighth. Much stress has been laid upon the fact that several of the colonies formed governments upon the
suggestion of Congress. To understand this action, it must be remembered that Congress was made the
organ of all the colonies for consultation and for arriving at a common decision upon the action of each and
all in achieving a common safety from a common danger. It was natural, therefore, that no colony would
undertake a new step in advance of its sister colonies, without regard to the opinion of the other colonies
with whom it was in consultation.

Hence, in the case of Massachusetts, where the original colonial government had been overthrown, its
provincial convention addressed a letter, May 16, 1775, to Congress, stating the difficulties they labored
under for want of a regular form of government, "and requesting Congress to favor them with explicit
advice respecting the taking up and exercising the powers of civil government, and declaring their
readiness to submit to such a general plan as the Congress may direct for the colonies," etc.’

Congress came to the following resolution: ..." in order to conform as near as may be to the spirit and
substance of the charter, it be recommended to the provincial convention, to write letters to the inhabitants
of the several places which are entitled to representation in assembly, re-' 1 Journals of Congress, p. 105.

questing them to choose such representatives, and that the assembly when chosen do elect councillors; and
that such assembly or council exercise the powers of government until a governor of his majesty's
appointment will consent to govern the colony according to its charter." It is obvious that this was a request
for advice by Massachusetts, and that the advice was not mandatory, but merely recommendatory.’

New Hampshire, through its delegates in Congress, asked of Congress advice and direction in the same
matter,” and Congress, on the 3d of November, 1775, resolved "that it be recommended to the provincial
convention of New Hampshire to call a full and free representation of the people."

A like recommendation was made to South Carolina.* Many of the states, without respect to any advice
from Congress, took action in this matter of establishing a government for the states.

North Carolina, in April, 1776, took such steps, and its government went into effect December, 1776.

Connecticut, early in 1776, declared its form of government, and that it was a free, sovereign and
independent State; and so Rhode Island, in May, 1776, and New Jersey in July, 1776. And in April, 1776,



Massachusetts changed the style of judicial writs, which had issued in the name of George III., to the name
"the people and government of Massachusetts."

§ 128. In the State of Virginia the case was peculiar. Lord Dunmore assembled the regular general
assembly in March, 1775, which, after several adjournments, on the 6th day of May, 1776, in
Williamsburg, met and declared that it was their "opinion that the people could not now be legally
represented according to the ancient constitution, which had been subverted by the king, lords and
commons of Great Britain, and consequently dissolved, they unanimously dissolved themselves
accordingly." Its members then assem-

"1 Journals of Congress, p. 108. > Id., p. 206.

*Id., p. 215.*1d., p. 219.

bled as a convention of the people. Judge St. George Tucker says: "It was a great body of people assembled
in the persons of their deputies to consult for the common good, and to act in all things for the safety of the
people."" It assembled in May, 1776. On the 15th day of May this convention made a solemn declaration,’
and came to several

' 1 Tucker's Blackstone, Appen., p. 68.

2 "For as much as all the endeavors of the united colonies, by the most decent representations and petitions to the king and parliament of Great
Britain to restore peace and security to America under the British government and a re-union with that people upon just and liberal terms,
instead of a redress of grievances, have produced, from an imperious and vindictive administration, increased insult, oppression, and a vigorous
attempt to effect our total destruction. By a late act of parliament all the colonies are declared to be in rebellion, and out of the protection of the
British crown, our properties are subjected to confiscation, our people when captivated, compelled to join in the murder and plunder of their
relations, and countrymen, and all former rapines and oppression of Americans declared legal and just: fleets and armies are raised, and the aid
of foreign troops engaged to assist their destructive purposes. The king's representative in this colony, hath not only withheld the powers of
government from operating for our safety, but having retired on board an armed ship, is carrying on a piratical and savage war against us,

tempting our slaves by every artifice to resort to him, and training and employing them against their masters. In this state of extreme danger we
have no alternative left but abject submission to the will of those overbearing tyrants, or a total separation, from the crown and government of
Great Britain, uniting and exerting the strength of all America for defence and forming alliances with foreign powers for commerce and aid in
war. Wherefore, appealing to the Searcher of Hearts for the sincerity of former declarations, expressing our desire to preserve the connection
with that nation, and that we are driven from that inclination by their wicked councils and the eternal laws of self-preservation;

"Resolved unanimously: that the

delegates appointed to represent this colony in general congress, be instructed to propose to that respectable body to declare the united colonies,
free and independent states, absolved from all allegiance to, or dependence upon the crown or parliament of Great Britain: and that they give
the assent of this colony to such declaration and to whatever measures may be thought proper and necessary by congress, for forming foreign
alliance, and a confederacy of the colonies at such

resolutions thereupon. This extraordinary and first Declaration of Independence, in which the State of
Virginia declared that there was "no alternative left but abject submission to the will of those overbearing
tyrants, or a fotal separation from the crown and government of Great Britain," declared for the "total
separation,"” and instructed their delegates to make such a declaration as to all the States, and to "give the
assent of this colony to such declaration, and to whatever measures may be thought proper and necessary
by Congress for forming foreign alliance, and a confederacy of the colonies," with the proviso, "that the
power of forming governments for, and the regulations of the internal concerns of each colony, be left to
the respective colonial legislatures.” And by the last resolution steps were taken to frame a "declaration of
rights, and such a plan of government" for the colony.

Virginia's Bill of Rights was adopted June 12, 1776, and her Constitution on the 29th of June, 1776, five
days before the Declaration of Independence. In the preamble to this Constitution, drawn by Mr. Jefferson,
substantially the same grounds for independence are stated as in the general Declaration of Independence.
In both of these important papers she assumed all power of government, her succession to the crown, rights
of escheat, settled the territorial questions between herself and neighboring states, elected her governor and
other officers, who, on the 5th of July, 1776 (when the general Declaration could not have been heard of),



took the oath of official fidelity to the Commonwealth of Virginia. All writs were to issue in the name, and
indictments to conclude against the peace and dignity, of the Commonwealth

time and in such manner, as to them shall seem best; provided that the power of forming governments for, and the regulations of the internal
concerns of each colony, be left to the respective colonial legislatures. "Resolved unanimously, that a

committee be appointed to prepare a declaration of rights, and such a plan of government as will be most likely to maintain peace and order in
this colony, and secure substantial and equal liberty to the people." Tucker's Blackstone, vol. I, Appen., pp. 89, 90.

of Virginia. In the same year she passed an act prescribing an oath of allegiance to the Commonwealth of
Virginia as a free and independent state." It so happened that on the 10th and 15th of May, 1776, Congress
passed a preamble and resolution recommending to all the colonies to form governments, but it never
claimed power to direct it, or to control it, or supervise the action taken by any colony.’

This review of the public acts of Congress and the states during this continental era proves the recognition
by Congress of all real power of government in each of the colonies; its own conscious inability to carry
out its will, and its dependency on the separate sovereignty of the states. It could not punish the forgery of
its own bills, nor the destruction of its own magazines; nor did it claim that treason was possible against
itself, or against any government save that of the several colonies. In fact, in its famous declaration of
October 14, 1774, it had claimed no power, but had only declared the supreme and exclusive authority of
each colony. The autonomy of each colony or state to regulate exclusively its own internal government was
asserted by each colony and never questioned by Congress, and the whole action of Congress, which is
claimed to have been upon the self-assertion of sovereignty, de facto and de jure, is shown by all the facts
of history to have been based upon powers vested by each separate colony in its deputies to confer with the
deputies from other colonies, and agree upon concerted action for the benefit of all, with the concurrence of
all thus given.

One further remark may here be made. In the resolutions of October 14, 1774, the only power that was
asserted for Parliament was the power of regulating commerce between the colonies on the one hand and
the mother country and the world on the other. Upon the Declaration of Independence this power, which
had not belonged to the

'9 Henning's Statutes at Large, p. 119.
22 Journals of Congress, pp. 158, 166.

powers of the separate colonies, might have been supposed to have devolved upon the united colonies or
states, but no such claim was ever made by Congress or conceded by the colonies. Even this imperial
power over commerce devolved, upon the severance of the bond between the mother country and the
colonies, upon each colony as a part of its own sovereignty. But Judge Story, as the leader of the school of
political writers whose views we are considering, has declared that the Declaration of Independence was
"an act of paramount and sovereign authority;" was the "act of the whole people of original inherent
sovereignty by the people themselves ... by the good people of these colonies.""

§ 120. Let us consider this proposition. If Judge Story meant by this all the people of the United States,
because the people of every state united in it, we should not deny but affirm the statement; but if he meant
that it was the act of one Body-politic, of which the colonies were but fractional parts and not the multiple
of thirteen colonies, of which each colony was a distinct unit, the theory is false and wholly unsupported by
any historic facts, but is contradicted by all. A most interesting account of the debates leading to the
Declaration of Independence was given by Mr. Jefferson to Mr. Madison, and published by the latter. They
are in Mr. Jefferson's own handwriting, and will be found in "The Madison Papers," vol. I, page 9 ef segq.

On the 7th of June, 1770, Richard Henry Lee, one of the delegates from Virginia, in obedience to her
instructions and on behalf of the delegates from Virginia, moved: "That the Congress should declare that
these United Colonies are, and of right ought to be, free and independent States; that they are absolved



from all obedience to the British Crown, and that all political connection between them and the State of
Great Britain is, and ought to be, totally dissolved; that measures should be immediately taken for
procuring the

"1 Story on the Constitution, sec. 211.

assistance of foreign powers, and a Confederation be formed to bind the Colonies more closely together."
The resolutions of instruction have already been given.” The substance of the debates is given by Mr.
Jefferson and also by Pitkin.* Mr. Jefferson says it was argued by those opposed to the measure:

"That the people of the middle colonies, Maryland, Delaware, Pennsylvania, the Jerseys and New York,
were not yet ripe for bidding adieu to British connection, but that they were fast ripening and in a short time
would join in the general voice of America: ... that some of them had expressly forbidden their delegates to
consent to such a declaration, and others had given no instructions and consequently no power to give such
consent: that if the delegates of any particular colony had no power to declare such colony independent,
certain they were, the others could not declare it for them, the colonies being as yet perfectly independent
of each other: ... that it was probable that the Pennsylvania convention, the convention of New York and
those of the Jerseys and Delaware, would take up the question of independence and would declare to their
Delegates the voice of their state: that if such a declaration should now be agreed to, these delegates must
retire, and possibly their colonies might secede from the Union: that such a secession would weaken us
more than could be compensated by any foreign alliance.... On the other side, it was urged by J. Adams,
Lee, Wythe and others, that no gentleman had argued against the policy, or the right of separation from
Britain, ... that they had only opposed its being now declared: that the question was not whether by a
Declaration of Independence we should make ourselves what we are not, but whether we should declare a
fact which already exists: that as to the people, or parliament of England, we had always been independent
of them, their restraint on our trade deriving efficacy from our acquiescence

! Madison Papers, vol. 1, p. 9.
2 Ante, § 24, note.
* 1 Pitkin's History, p. 362, etc.

only, and not from any rights they possessed of imposing them, and that so far our connection had been
federal only, and was now dissolved by the commencement of hostilities: that as to the king, we had been
bound to him by allegiance, but that this bond was now dissolved by his assent to the late act of parliament,
by which he declares us out of his protection, and by his levying war on us, a fact which had long ago
proved us out of his protection; it being a certain position in law that allegiance and protection are
reciprocal, the one ceasing when the other is withdrawn: ... that the delegates from the Delaware counties,
having declared their constituents ready to join, there are only two colonies, Maryland and Pennsylvania,
whose Delegates are absolutely tied up, and that these had, by their instructions, only reserved a right of
confirming or rejecting the measure."" ... Mr. Jefferson proceeds to state, that "it appearing from the course
of these debates, that the colonies of New York, New Jersey, Pennsylvania, Delaware and Maryland were
not matured for falling from the parent stem, but that they were fast advancing to that state, it was thought
most prudent to wait a while for them, and to postpone the final decision to thelst of July."

In the meantime a committee was appointed to prepare a declaration. Committees were also appointed to
prepare a plan of confederation for the colonies, and to state the terms proper to be proposed for foreign
alliance. The Declaration of Independence drawn by Jefferson was reported to the House June 28th, and on
the 1st of July the House went into committee of the whole and resumed consideration of the original
motion made by the delegates from Virginia, which on the next day was carried in the affirmative by the
votes of nine states.



South Carolina and Pennsylvania voted against it. Delaware, with but two members present, was divided.
The delegates from New York declared themselves for it, but

"1 Madison Papers, 10-13.
*1d. 16.

were not justified in voting upon either side until they heard from their convention. South Carolina changed
its vote and then concurred in voting for it. Three members from Delaware arrived and turned the vote of
that colony in favor of the resolution. Members of different sentiments from Pennsylvania changed its vote.
"So that the whole twelve colonies, who were authorized to vote at all, gave their votes for it." Within a few
days the convention of New York approved of it, and her delegates cast their vote for it. The debate on the
Declaration closed on the evening of the 4th of July, when it was reported by the committee, agreed to by
the House, and signed by every member except Mr. Dickinson. Mr. Pitkin gives the action of the different
colonies on this point."

§ 130. North Carolina on the 22d of April empowered her delegates in Congress to declare for
independence. So the general assembly of Massachusetts on the 23d of May. So also the assembly of
Rhode Island in May directed that the oath of allegiance to the colony be taken, and instructed their
delegates in Congress to join with the other colonies for promoting the confederation between the colonies,
making treaties with foreign powers, taking care to secure to Rhode Island all powers of government
relating to its internal police, and conduct of affairs, civil and religious. New Hampshire, on the loth of
June, and Connecticut on the 14th of June, and New Jersey on the 21st of June, instructed their delegates in
Congress to assent to a declaration of independence. Pennsylvania, in June, authorized its delegates to form
"such federal compacts between the united colonies and treaties with foreign powers as shall be necessary,
reserving to the people of this colony the sole and exclusive right of regulating the internal government and
police of the same." They afterwards, on the 24th of June, agreed to a declaration that the united colonies
were free and independent states. And the convention of New York on the

"1 Pitkin, pp. 362-65; 12 Niles Register, p. 305.

9th of July sanctioned the Declaration of Independence, and instructed their delegates to co-operate in its
1
passage.

It thus appears that the Declaration of Independence was a declaration made by the colonies, not as one
people, but by the several colonies as distinct peoples, through their delegates in Congress, under the
instructions of the conventions or assemblies of the several colonies.

It was considered by Congress on all hands that a majority vote in Congress could not bind a colony that
did not separately consent to it; that to attempt such a thing would have resulted in the secession of such
colonies from the union; that it was therefore the united declaration of thirteen distinct colonies, and not the
declaration of one people by a majority vote, controlling every colony despite its dissent. It gained its
authority from each separate colony authorizing its delegates to assent thereto. The whole proceeding
excluded the idea of any paramount sovereignty of Congress as the potential representative of one civil
Body-politic, divided into thirteen subordinate provinces. The terms of the Declaration confirm this view.
They are as follows: "We, therefore, the representatives of the UNITED STATES OF AMERICA, in
GENERAL CONGRESS assembled, ... do, in the name and by authority of the good people of these
colonies, solemnly publish and declare that these united colonies are, and of right ought to be, free and
independent states; that they are absolved from all allegiance to the British crown, and that all political
connection between them and the state of Great Britain is, and ought to be, totally dissolved; and that, as
FREE AND INDEPENDENT STATES, they have full power to levy war, conclude peace, contract
alliances, establish commerce, and to do all other acts and things which INDEPENDENT STATES may of
right do."



It will be perceived that this is a declaration that the united colonies are, — not shall be, but are, — free
and independent states, — not a free and independent state, but the multiple of thirteen units; and this is
made more palpable ' 2 Journals of Congress, p. 250.

by the statement that all connection between them and the state of Great Britain is totally dissolved. In
other words, they declared, as the advocates of the Declaration said in debate, "a fact which already existed,
— an independence of Great Britain by each and all the colonies prior to the general Declaration." This
Declaration therefore proved that the independence of each state preceded the Declaration and was not
consequent upon it. The facts already stated in reference to the action of the states prior to the final
adoption of the Declaration are conclusive upon this point. Virginia, indeed, had adopted its Constitution
and established its permanent government five days before the Declaration was made.

That this Declaration was the combined Declaration of the several colonies is proved by an important letter
addressed to their constituents by the Congress of the United States on the 13th of September, 1779, in
which the congress vindicated all of its action by claiming that all of the acts of Congress had been ratified
and sanctioned by the several colonies by laws passed by their respective legislatures. Congress also
claimed that the credentials of the different delegates who composed the Congress in 1774-76 had given
power to Congress to do the things which it did, for obtaining a redress of grievances, and that on the 4th of
July, 1776, "your representatives in Congress did, in the name of the people of the thirteen united colonies,
declare them to be free and independent states. ..." Was ever confederation more formal, more solemn or
more explicit? It has been expressly consented to and ratified by every state in the Union.>

'5 Journals of Congress, 259-267.

? That this was done will appear in reference to every state but Georgia, in the American Archives. As to
New York, Series 5, vol. 1, p. 1391; New Jersey, Series 5, vol. 1, p. 389; Pennsylvania, Series 5, vol. 2, p.
10; Maryland, Series 5,

vol. 3, p. 89; Connecticut, Id., p. 447; South Carolina, Id., p. 7; Rhode Island, Series 5, vol. 1, p. 475;
Delaware, 1d., p. 617; Massachusetts, Id., p. 1225; North Carolina, Id., p. 1365; Virginia, Id., p. 464; New
Hampshire, 1d., p. 428.

These statements by the Congress are emphatic denials of any original power in Congress, and a clear
affirmation that all power exercised by it, including the Declaration of Independence, was by the express
assent, sanction and ratification of every state in the Union. In truth, so far from claiming original
sovereignty in itself, it maintains that its powers were derived from an actual confederation between the
states, solemnly and explicitly assented to by each and every state. When, therefore, Judge Story relies
upon the phrase in the Declaration, "that the representatives in the name and by authority of the good
people of these colonies," as indicating one sovereignty, de facto and de jure, it is a claim which is
condemned by all the facts in the case.

If there was one sovereignty existent in Congress, de facto and de jure, why did it delay its Declaration
until the fractions could be heard from? Why did not the passage of the Declaration by the will of the
majority bind the minority even against their consent? The fact that on all hands it was admitted this could
not be done is a conclusive negation of the hypothesis of the learned commentator. And why should the one
people declare the freedom and independence of many states? If the united colonies were one free and
independent state, of which the colonies were but fractions, why did the Declaration affirm that "the
thirteen colonies are, and of right ought to be, free and independent states?"

§ 131. The point has sometimes been made that the Declaration of Independence is entitled: "A Declaration
by the Representatives of the United States of America in Congress Assembled," and it is sought to show
thereby that it is a Declaration of the representatives of the United States, excluding the idea of its being a
Declaration by the separate States. It is interesting to see that this form was the one adopted in the draft by
Mr. Jefferson, and it is inserted in the open Journal and is thus signed: "Signed by order and



in behalf of the Congress, John Hancock, President." The paper signed was engrossed by order of
Congress.

On the "Secret Journal of Congress, Domestic Affairs," the following resolution was passed, July 19, 1776:

"Resolved, That the Declaration passed on the 4th be fairly engrossed on parchment, with the title and style
of ' The Unanimous Declaration of the Thirteen United States of America,' and that the same, when
engrossed, be signed by every member of Congress." On August 2, 1776, "The Declaration of
Independence being engrossed and compared at the table, was signed by the members."

The engrossed copy is on parchment and its heading follows the language of the "Secret Journal:" "In
Congress, July 4th, 1776. The Unanimous Declaration of the Thirteen United States of America."' This
shows that the Congress deemed it wise to change the terms of the heading upon the original Declaration to
that in which it would appear to be the unanimous declaration of the Thirteen States.

In the great case of Ware v. Hylton,” Judge Chase says: "On the 4th of July, 1776, the United States in
Congress assembled declared the thirteen united colonies free and independent States; and that as such they
had full power to levy war, conclude peace, etc.... I consider this as a declaration, not that the united
colonies jointly, in a collective capacity, were independent States, etc., but that each of them was a
sovereign and independent State, that is, each of them had a right to govern itself by its own authority and
its own laws, without any control from any other power upon earth."

In the case of Penhallow v. Doane's Administrators.* Judge

Patterson said: "Before the articles of confederation were ratified, or even formed, a league of some kind
subsisted among the States.... The States, when in Congress,

"1 Secret Journals of Congress, 48, 49. * 3 Dall. 164-229.
*1d. 168. *1d. 84-127.
stood on the floor of equality; and until otherwise stipulated, the majority of them must control."'

In the case above referred to, Judge Iredell said: "Under the British government, and before the opposition
to the measures of the parliament of Great Britain became necessary, each province in America composed,
as I conceive, a Body-politic, and the several provinces were no otherwise connected with each other than
as being subject to the same common sovereign. Each province had a distinct legislature, a distinct
executive subordinate to the king, a distinct judiciary, and in particular the claim as to taxation, which
began the contest, extended to a separate claim of each province to raise taxes within itself; no power then
existed or was claimed for any joint authority on behalf of all the provinces to tax the whole."?

All judges in that case agreed that the powers of Congress were "derived from the people of each
province," — conveyed by each Body-politic separately, and not by all jointly, and that Congress had no
power not given; that the powers were given by the credentials to the delegates, or by subsequent
ratification, and that the States were sovereign, saving only the powers they had delegated to Congress.

§ 132. But the theory of the learned commentator runs counter to another fact in the history of this era.

In the summer of 1775, Dr. Franklin submitted to Congress articles of confederation and perpetual union
among the colonies, which were never finally acted upon. It declared that the colonies enter into a firm
league of friendship with each other; that each colony was to retain its own laws, etc.; that Congress was to
have the power of determining on war, peace, alliances, etc.; that the common treasury was to be supplied
by each colony, and the taxes to be laid and levied by each colony. The confederation to be approved by the



several provincial conventions or assemblies, and to continue until reconciliation with the mother country
be agreed to. If such reconciliation were restored, the colonies

'3 Dall. 88.

21d. 97.

were to return to their former connection with Great Britain, but on failure thereof, the confederation was to
be perpetual.’

As we have seen, Virginia, New Jersey, Maryland, New York and others instructed their delegates to give
their assent to a confederacy of the colonies;” many of them qualifying their assent by reserving internal
regulation to their respective legislatures. Congress, as we have seen, entered on this plan, suggested by the
Virginia delegates, June 11, 1776, and, after debating it with great fullness, matured it finally November
15, 1777, and submitted it to the legislatures of the respective States for their ratification, declaring in its
terms that until ratified by each and all it was binding on none.

If the colonies on the 4th of July, 1776, were, as claimed by Judge Story, a paramount sovereignty, — a
sovereignty de facto and de jure, — a one people, — supreme over all the colonies, where was the
necessity of forming a confederacy? Who ever heard of a sovereignty forming a confederation between the
territorial fractions of which it was composed? And if sovereign, why abdicate its paramount sovereignty
for the imbecility of a federal government? And if the united colonies constituted a sovereignty, what right
had a State to reserve internal government for itself from the hands of its absolute sovereign? And yet
Congress, by the hypothesis of Judge Story, clothed with absolute and paramount authority, was urging the
adoption of this feeble confederation upon the provincial fractions into which it was subdivided to
supersede its sovereignty.

Confessedly without power to tax, Congress was utterly at the will of the States, — a sovereign at the feet
of its subordinate provinces! Every historian of the period described the confederation subsequently formed
as so helpless and feeble that, but for the French alliance, we should have lost our independence; and yet
this confederation was the de-

!'2 Pitkin, pp. 9-11.

22 Journals of Congress, pp. 224-226, 250, 435, 454.

sideratum which Congress was urging upon the States to supersede its pre-existent authority, which Judge
Story claims was supreme; and surely no one has stated more powerfully the imbecility of the subsequent
confederation than Judge Story himself.' The historic facts which we have heretofore presented prove the
impotence of the confederation between the colonies prior to the adoption of the Articles of Confederation.
The hypothesis of Judge Story, however, attributes to it omnipotence; leading to this extraordinary result if
admitted: asserted omnipotence deliberately seeking a paralysis of its powers and producing a condition of
administrative weakness in order to achieve an independence which was the desire of every patriotic heart!

In Martin v. Waddell,” Chief Justice Taney delivered the opinion of the court, in which Judge Story
concurred. He said: "For when the Revolution took place, the people of each State became themselves
sovereign, and in that character held the absolute right to all their navigable waters and the soil under them
for their own common use, subject only to the rights since surrendered by the Constitution to the general
government."

President Lincoln in his message July 4, 1861, makes this statement, which has been quoted as
authoritative:® "The States have their status in the Union, and they have no other legal status. The Union is
older than any of the States, and in fact it created them as States. Originally some independent (i. e.,
independent of one another) colonies made the Union; and, in turn, the Union threw off their old



dependence for them, and made them States such as they are. Not one of them ever had a State Constitution
independent of the Union."

When it is said that "the Union is older than any of the States," it is important to analyze the statement in
order to show its fallacy. It is conceded that the Union is not older

" Story on the Constitution, ch. 4. 216 Pet. 410. See in accord, Pollard v. Hagan, 3 How. 212.
? von Holst's Constitutional History of U. S., p. 6.

than the colonies; that colonies, who were independent, made the Union. The union of the colonies, it is
true, then, is older than the colonies in their status of statehood; but as the union of colonies resulted from
the pre-existence of the colonies, was a union of States also consequent upon a pre-existing statehood? The
united colonies were consequent upon their independence; the United States were also consequent upon the
pre-existence of the States as such. When it is said that the Union created the States, the fallacy of the
proposition is exposed by recurring to the facts we have already so fully presented; and the assertion that
not one of them ever had a State Constitution independent of the Union is met by the indubitable fact that
Virginia, at least, had declared herself to be a free, sovereign and independent State, and adopted her
Constitution on the 29th of June, 1776, before the united colonies, under the instructions of this same
Virginia, made "the unanimous Declaration of the Thirteen United States of America."

The colony was the embryo state, entirely sovereign as to its internal polity, except as it was subject to its
dependence upon England. When any colony severed the tie of its dependence on England, it became a
sovereign commonwealth, or state. The union of all the colonies in making a unanimous declaration of
what each in fact was, prior to the Declaration, — not what they were to be by virtue of the Declaration (as
was declared in debate),' — shows that the States were not made by the Declaration, but that the
Declaration merely published the pre-existence of the States, whose freedom and independence was thus
declared.

That the word "colony" and the word "state" were thus held to be synonymous, or only differing in the fact
that the one was an embryo Body-politic and the other a complete Body-politic, will appear from the
resolution of Congress, in which the words "United Colonies," wherever used in commissions or other
instruments, should be changed to the words "United States."*

' 1 Madison Papers, p. 12.
22 Journals of Congress, p. 328.

In concluding the discussion of this Era, if some one should ask, where did Congress get the power to make
the French alliance and other treaties, and to exercise other authority, the answer may be given:

First. By the special and general powers conferred upon Congress in the separate credentials of the
delegates of the several colonies.

Second. In the resolutions already cited, giving the assent of each colony to the Declaration of
Independence and to the power of Congress to form alliances, by the several colonies.

Third. In their separate consent and sanction to the Declaration of Independence itself, which asserted that
power.

Fourth. This is confirmed as to the treaty with France, which was proclaimed by the Congress of the United
States on behalf of New Hampshire, Massachusetts, etc., all named down to Georgia, "by the grace of God
sovereign, free and independent," etc., purposed to be "between the most Christian King and the Thirteen



United States of North America, to wit: New Hampshire, Massachusetts Bay," etc., naming all. This was in
1778.

ITII. THE CONFEDERATION ERA, FROM MARCH 1, 1781, TO MARCH 4, 1789.

§ 133. During the Era of the Continental Congress there was an actual confederation or league between the
States, not formulated in writing, but which was evidenced by the credentials, resolutions and other acts of
the different States granting powers to Congress, or ratifying and sanctioning those which may have been
exercised by Congress from time to time.

The Articles of Confederation which were discussed in the Congress and were finally adopted by Congress
November 15, 1777, were submitted at that time to the different States for their ratification. This order of
Congress says:* "These

"6 Journals of Congress, p. 74, etc.
23 1d., p. 401.

Articles shall be proposed to the legislatures of all the United States to be considered, and if approved of by
them, they are advised to authorize their delegates to ratify the same in the Congress of the United States;
which being done, the same shall become conclusive."

This order of Congress conclusively shows that Congress had no right officially to adopt the Articles.
Congress proposed them to the legislatures of the States, who gave them their legal sanction by their
separate and independent ratification, and without the unanimous sanction of all the States it would not be
binding between them. It will be remembered that up to this time all votes in the Congress were taken by
States, and not by the number of delegates. It was a Congress of States, not of men.

By the new Articles of Confederation, article 9, it was provided that under these Articles Congress could
not do certain things named in the Articles, unless nine States assented to the same. The purpose of this
provision was to make the element of numerical strength of the States voting more potential in the decision
of very important questions than it had been where a majority of States, who might be the smallest, were
potential to pass every measure.

During the discussion of these Articles in Congress, it was again and again proposed to change the rule by
which each State should have one vote, but the proposition was uniformly defeated; and when the provision
was made by the ninth Article that nine States should be required to pass certain important measures named
in that Article, the larger States proposed this amendment: "Provided, that the nine States so assenting shall
comprehend a majority of the people of the United States, excluding negroes and Indians."

This amendment, which was suggested by the jealousy of the more populous States toward the small States,
was rejected: ayes, one State; noes, nine States.

Now when (taking the census of 1800 as an index of population) nine States, with a population of
1,600,000, could

thus control four States with 2,100,000; and when in other cases where a majority of States alone could
pass a measure, a majority of States with a population of a million could thus out-vote States with
2,800,000; when the power of a majority of the people of the United States was denied by a vote of nine
States to one in Congress, it would seem that the idea of a paramount and sovereign Body-politic (called
the United States) was derisively ignored and repudiated, even in Congress itself; nor must it be forgotten
that before the Articles were adopted a majority of States always decided action, and thus if seven States
representing one million people voted for a measure and six States representing 2,800,000 voted against it,



it passed; or, if 2,800,000 (six States) voted for and the 1,000,000 (seven States) voted against a measure, it
failed.

This fact is potential to show that States, not men, were represented in the Congress prior to 1781, and
afterwards in that new Confederation, and that the theory of the one civil Body-politic, composed of
fractional constituents, had no historical existence, either under the Continental Congress or in the
Congress established by the Articles of Confederation.

But further: It was the anxious desire of Congress to have these Articles adopted, as essential to the
maintenance of the

revolutionary struggle, and the final achievement of our independence. This anxiety proves beyond
controversy that the vague and indefinite powers of Congress prior to the ratification of the Articles of
Confederation were deemed by Congress itself to constitute too small a measure of authority to achieve the
great purpose for which it was constituted. This being the case, if Congress was sovereign, de facto and de
jure, what was the obstruction to the adoption of the Articles from November, 1777, to March, 1781? This
delay can only be explained by the consciousness on the part of Congress that it had no authority to assume
any additional powers proposed by the Articles of Confederation until the delegation of these powers was
sanctioned by the

separate States. This consciousness of lack of power in Congress is a confession of its impotency, as well
as of the omnipotence of the States, as is evidenced in the abandonment, by the clear declaration of
Congress, of the assertion of supreme sovereignty made for it by the school of Judge Story, von Holst, and
others.

When Congress had adopted these Articles, it issued a letter to accompany the said Articles, dated
November 17, 1777." In that letter Congress said: "To form a permanent union, accommodated to the
opinion and wishes of the delegates of so many States, differing in habits, produce, commerce, and internal
police, was found to be a work which nothing but time and reflection, conspiring with a disposition to
conciliate, could mature and accomplish.

" ... Let it be remarked that, after the most careful enquiry, and the fullest information, this is proposed as
the best which could be adapted to the circumstances of all; and as that alone which affords any tolerable
prospect of general ratification.

"Permit us, then, earnestly to recommend these Articles to the immediate and dispassionate attention of the
legislatures of the respective States. Let them be candidly reviewed under a sense of the difficulty "of
combining in one general system the various sentiments and interests of a continent divided into so many
sovereign and independent communities, under a conviction of the absolute necessity of uniting all our
councils and all our strength to maintain and defend our common liberties....

"We have reason to regret the time which has elapsed in preparing this plan for consideration: with
additional solicitude we look forward to that which must be necessarily spent before it can be ratified.
Every motive loudly calls upon us to hasten its conclusion....

"In short, this salutary measure can no longer be deferred. It seems essential to our very existence as a free
people, and without it we may soon be constrained to bid adieu to inde-

'3 Journals of Congress, pp. 404, 405.

pendence, to liberty and safety; blessings which, from the justice of our cause, and the favor of our
Almighty Creator visibly manifested in our protection, we have reason to expect, if in an humble
dependence on his Divine Providence we strenuously exert the means which are placed in our power.



"To conclude, if the legislature of any State shall not be assembled, Congress recommend to the executive
authority to convene it without delay; and to each respective legislature it is recommended to invest its
delegates with competent powers ultimately in the name and behalf of the State to subscribe articles of
confederation and perpetual union of the United States; and to attend Congress for that purpose on or
before the — day of —.

"On motion to fill up the blanks with 'first' and 'May next," etc.

On the 1st of March, 1781, the Journal of Congress states that "two of the delegates from the State of
Maryland, in pursuance of the act of the legislature of that State," ... did, "in behalf of the said State of
Maryland, sign and ratify the said articles, by which act the confederation of the United States of America
was completed, each and every of the Thirteen United States, from New Hampshire to Georgia, both
included, having adopted and confirmed, and by their delegates in Congress ratified the same, as follows:
To all to whom these presents shall come, we, the undersigned delegates of the States affixed to our names,
send greeting: Whereas, the delegates of the United States of America in Congress assembled, did, on the
15th day of November, in the year of our Lord 1777, and in the second year of the independence of
America, agree to certain articles of confederation and perpetual union between the States of New
Hampshire, Massachusetts Bay (all being named down to Georgia), in the following words to wit."

The caption of these Articles is in these words: "Articles of Confederation and Perpetual Union, between
the States of New Hampshire, Massachusetts Bay (all named down to

Georgia)." Those Articles wore signed thus: "Josiah Bartlett, John Wentworth, Jr., August 8, 1778, on the
part and behalf of the State of New Hampshire," and in the same manner by all the other delegates on the
part and behalf of the respective States they represented. The Journal of Congress opens on the next day
thus: "The United States in Congress assembled, March 2nd, 1781. The ratification of

the articles of confederation being yesterday completed by the accession of the State of Maryland, the
United States met in Congress, when the following members appeared," etc.' Thus, by the record of
Congress itself, it appears that the Articles of Confederation never went into effect until they were
separately ratified by the authority of the legislature of each State.

§ 134. We will now note analytically the contents of these Articles.

First. They are described as Articles of Confederation and Perpetual Union between the States of New
Hampshire, Massachusetts Bay, etc. The parties between whom the Articles were made are States — not
men. They constituted a confederation and union between Stafes.

Second. Article 1 declares: "The style of this Confederacy shall he The United States of America." The
baptismal name of this Confederacy is "The United States of America.” Therefore, the United States of
America designates a confederacy between States.

Third. Article 2 declares: "Each State retains its sovereignty, freedom and independence, and every power,
jurisdiction and right which is not by this Confederation expressly delegated to the United States in
Congress assembled."

(a) The distinction between "sovereignty, freedom and independence," and the words "every power,
jurisdiction and right," must be noted. This distinguishes sovereignty as the indivisible essence from
powers, which are emanations from the sovereignty. "The sovereignty, freedom and in-

'7 Journals of Congress, pp. 37-45.



dependence" of each State is retained by each State, — i. e., retains (re and teneo — holds back) what it
had already possessed, — holds it back as not intended to be granted, but clearly to be retained. Holds back
from whom? Clearly from the United States in Congress assembled. Then how could Congress have had a
paramount sovereignty when the States retained it from Congress, — i. e., held it back as the present
possession of each State, and which Congress had not previously possessed and was not intended,
therefore, to possess?'

(b) Then, what "powers, jurisdiction and right" are respectively, under the Articles, held by the respective
States and by Congress? The article declares in express terms that each State retains "every power,
jurisdiction and right" which is not by this Confederation expressly delegated to the United States in
Congress assembled. "Every power, jurisdiction and right" which, under the Articles, Congress possessed,
was by express delegation granted to the Congress by the Articles of Confederation. The powers not so
expressly delegated are expressly retained by each State. It is therefore clear that each State retained its
sovereignty, freedom and independence intact and undivided, and every power, jurisdiction and right by
original title, which was not expressly delegated to Congress, and those so expressly delegated to Congress
were not inherent in Congress, but only belonged to Congress by derivation from the States.

This article reflects clear light upon the questions we have already discussed under the Continental
Congressional Era, and condemns the theory that, during that Era, Congress was de facto and de jure
sovereign, or had any power, jurisdiction and right which was not derived by delegation from the States
respectively.

The clause, therefore, not only shows that, under the Confederation established by the Articles, each State
retained, intact and indivisible, its sovereignty, freedom and independ-

!'See, on this point, Mr. Justice Matthews, in Yick Wo v. Hopkins, 118

U. S. 370.

ence, but every power, jurisdiction and right which the States did not delegate to Congress by the terms of
the Articles; but shows further, that in all the Continental Congressional Era, prior to the adoption of the
Articles, this relation between the States and Congress had, for a stronger reason, always existed. For if the
Articles of Confederation were intended to increase the functional powers of Congress beyond what it had
exercised during the Continental Congressional Era, then the status established by the Articles of
Confederation must, a fortiori, have existed under the Continental Congressional Era.

Fourth. Article 3 declares: "The said States hereby severally enter into a firm league of friendship with
each other for their common defense," etc.

Every word here conveys the idea of separate and independent action. The States severally entered into a
firm league with each other. They do not consolidate themselves into one people, nor are they one people
entering into these Articles of Confederation. They are the several States making with each other a league
— which means a bond or obligation or covenant between parties by which each binds itself to the other to
do or allow certain things. It is an alliance between independent States to which each is a party, self-bound
to the others in respect to matters mentioned in the instrument constituting it. It excludes absolutely the idea
that the parties to the league are the fractional parts of one nationality.

Fifth. In the fourth Article, intercourse and the intercommunication of the privileges and immunities of
citizenship are secured, with the exception of paupers, vagabonds and fugitives from justice; also the
extradition of fugitives from justice is secured, and also full faith and credit is given in each of these States
to the records, etc., of every other State.



This Article is very instructive upon the relations between the people of the different States. It absolutely
negatives the idea that the people of all the States were equal mem-

bers and citizens of one civil Body-politic, and affirms that the citizens of each State had their own peculiar
privileges and immunities secured by their sovereign State, which by these Articles were, in a limited
degree, secured to the citizens of every other State; so that no citizen of any State had any inherent
privilege or immunity of citizenship in any other State, except as it was conferred by this league and
agreement among the several States. The grant of these privileges and immunities disproves the assertion
that they pre-existed without the grant, and establishes the absolute independence of each one of the States
and their power to grant or withhold the privileges and immunities of citizenship to or from citizens of
other States.

Sixth. Article 5 provides that each State shall annually appoint, in such manner as its legislature shall direct,
delegates to Congress, with power reserved to each State to recall its delegates, etc. It also provides that
each State shall maintain its own delegates "in any meeting of the States" (a phrase which indicates that
Congress was a meeting of States). Each State in Congress had but one vote, and this despite the numerical
power of the different States.

Seventh. Article 6 contains limitations self-imposed by the States upon themselves. Limitations agreed to
because the exercise of the prohibited functions by a State would be inconsistent with the powers delegated
expressly to Congress.

Eighth. Very important powers were delegated expressly to Congress, all of them looking to the general
interest and common defense of the States of the Confederation. But while the powers were very large the
limitations on them were very great. Congress could lay no taxes, nor raise money but by loans and the
emission of bills of credit, and by requisition on the States for their quotas of the fund necessary for the
common defense and general welfare. These quotas, which were to be paid by the States, were to be laid
and levied by the legislatures of the several States, which in practice they very often refused to do. So that
Congress, in the matter of money for carrying on a war for

common defense, was absolutely dependent upon the will of each State to comply with its requisition for
the States' quotas. (See Article 8.) Furthermore, troops were to be raised, not by the power of Congress, but
by the States themselves, and this was done upon an admission of Congress, that, if the States refused,
Congress could not enforce it. Officers in command of such troops, and below the rank of colonel, were
appointed exclusively under the authority of the States. The general officers only were appointed by the
Congress of the United States. (See Article 7 and Article 9.)

Ninth. Many of the most important powers delegated to Congress could only be exercised when nine States
assented to the same; and all other questions, except as to adjournment from day to day, by a vote of a
majority of the United States in Congress assembled.

The regulation of commerce was left to the States, though Congress could make treaties of commerce.
Congress was authorized to complete and equip a navy. Congress had the power of war and of treaty-
making.

Tenth. The Articles could be amended by Congress when confirmed by the legislatures of every State.

§ 135. The letter of Congress transmitting these Articles to the States for ratification has already been
referred to. In this letter Congress urges upon the States the adoption of the Articles, "as essential to our
very existence as a free people, and without it we may soon be constrained to bid adieu to independence, to
liberty and safety."

Looking at the terms of these Articles which increased the power of Congress in important respects beyond
the powers exercised by it under the Continental Congressional Era, we may well ask whether this language



of Congress is that of a paramount sovereign to its dependent vassals — of the de facto and de jure
sovereignty demanding so eagerly from its subordinate provinces more power in order to greater efficiency;
and if these Articles conferred larger powers than Congress had previously possessed, what becomes of the
hypothesis of

its sovereignty so confidently asserted? How does this central sovereign, which, as Judge Story asserts, was
the creator of these States, come to beg of these — its creatures — only enough power to save itself from
extinction? These questions can only be resolved by one answer: That Congress was, and had ever been,
the delegated agent of the several States; each of which had, since the moment of its self-assumed
independence, been possessed of that which under these Articles of Confederation they expressly retained,
to wit: sovereignty, freedom and independence, as well as every power, jurisdiction and right which it had
not by its own will delegated to the Congress by the credentials furnished to its separate delegates. After the
Confederation went into operation on the 1st of March, it for the first time began to legislate and enact
ordinances under the powers vested in it. This it had never clone before, except in matters relating to its
own organization.

The revolutionary struggle closed with the treaty of peace, ratified by Congress on the 14th of January,
1784. In this treaty there are certain provisions important now to be noticed. Congress made and ratified the
treaty, and its first article contains this declaration: "His Britannic Majesty acknowledges the said United
States, viz.: New Hampshire, Massachusetts Bay (naming all down to Georgia), to be free, sovereign and
independent States; that he treats with them as such, and for himself, heirs and successors, relinquishes all
claim to the government, property and territorial rights of the same, and every part thereof."

The treaty purported to be made, not between Congress and Great Britain, but between the United States of
America and Great Britain, and the freedom, sovereignty and independence of the States as such was
acknowledged, as also that the treaty was made "with them as such," and that his Britannic Majesty
relinquished "all claims to the government, property and territorial rights of the same." The independence
which the States had declared for themselves as free, sovereign and independent States was thus confirmed

by the acknowledgment and concession of his Britannic Majesty.
§ 136. One other important act during the Confederation Era remains to be noted.

Virginia, by deed dated March, 1784, executed by her delegates in Congress under her authority, conveyed
her northwestern domain, which was held by the double title of charter and conquest (now five States
containing nearly 15,000,000 people), to the United States in Congress assembled, for the benefit of said
States, and all her right, title and claim as well of soil as jurisdiction, on certain conditions, one of which
was that the territory should be formed into States, "and that the States so formed shall be distinct
republican States, and admitted members of the federal union; having the same rights of sovereignty,
freedom and independence as the other States.... That all the lands

... so ceded ... shall be considered as a common fund for the use and benefit of such of the United States as
have become or shall become members of the confederation or federal alliance of the said States, Virginia
inclusive, according to their usual respective proportions in the general charge and expenditure, and shall
be faithfully and bona fide disposed of for that purpose, and for no other use or purpose whatsoever.""

Congress accepted the deed. This deed made by Virginia and accepted by Congress operates an estoppel
upon Congress to deny its provisions. It proves:

First. That Virginia, and not Congress, had exclusive right of soil and jurisdiction to the territory thus
ceded.

Second. That the territory was laid out into distinct States.



Third. They were to be admitted into a federal union, —

i. e., they were not parts of one civil Body-politic, but were to be admitted into the federal union established
by the Articles of Confederation.

Fourth. These new States were to have the same rights of
"9 Journals of Congress, pp. 47-51.

sovereignty, freedom and independence retained by the original State in the second of the Articles of
Confederation.

Fifth. The relation between the States was described as a confederation of federal alliance (foedus —
compact).

Sixth. Each State as such was to have a separate claim on the fund arising from the sale of land so ceded.

Seventh. The Congress under the present Constitution has recognized this separate right of each State to a
share of the proceeds of sales of public lands, by distributing them among the States.

§ 137. The facts thus presented are confirmed by the highest judicial authority.

In Gibbons v. Ogden,' Marshall, C. J., says, speaking of the relation of the States to each other prior to the
present Constitution: "It has been said that they (the States) were sovereign, were completely independent,
and were connected with each other by a league. This is true." In this language he spoke the opinion of the
whole court, of whom Judge Story was one. If this was true under the Articles of Confederation, a fortiori
was it true before their adoption in March, 1781.

In Wheeler v. Smith,* Mr. Justice M'Lean, speaking for the whole court, said: "When this country achieved
its independence the prerogatives of the crown devolved upon the people of the States. And this power still
remains with them, except so far as they have delegated a portion of it to the Federal government.... The
State, as a sovereign, is the parens patrice."

In the celebrated Dartmouth College Case® this whole view is sustained. The college was chartered by the
crown. The court held that New Hampshire succeeded to the royal prerogative, and was bound by royal
compact expressed in the charter — a contract to which the State succeeded and the obligation of which the
State could not impair by any act of its legislature. If Judge Story's view be correct that Con-

' 9 Wheat. 187. %9 How. 33.
1d. 35.
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gress was the sovereign, de facto and de jure, why did not Congress succeed to the prerogative of the crown
and to the obligation upon it through the charter of Dartmouth College? Without doubt it may then be
regarded as conclusively settled by history that under the Articles of Confederation and previous to their
adoption, the States as free, sovereign and independent States were united in a league, confederation or
alliance; that the name of this confederacy was the United States of America; that it was a confederacy
whose units were States; that the Articles were a compact and agreement between States; and that the
United States of America were not one civil Body-politic whose units were men.



IV. THE CONSTITUTIONAL ERA, FROM MARCH 4, 1789, TO 1861.

§ 138. It has been shown by the terms of the Articles of Confederation that each of the States retained its
sovereignty, freedom and independence. It may be well before proceeding further to point out succinctly
the action of each State in respect to its own constitution and internal polity.

Connecticut,' in 1776, made a "Declaration of the Rights and Privileges of the People of this State," in
which, holding to its ancient form of civil government contained in its original charter, it declared that "The
People of this State, being by the Providence of God free and independent, have the sole and exclusive
Right of governing themselves as a free, sovereign and independent State;" that the Charter "shall be and
remain the Civil Constitution of this State, under the sole authority of the people thereof.... And that this
Republic is, and shall forever be and remain, a free, sovereign and independent State, by the Name of the
State of Connecticut." This continued to be the Constitution of Connecticut until 1818.

Delaware,’ August 27, 1776, in convention, adopted a Con-
! Charters and Constitutions, Part 1, pp. 257-58.
*1d., pp. 273, etc.

stitution for the State of Delaware. By this Constitution a Great Seal of the State was adopted.
Commissions and writs were to "run in the name of 'The Delaware State." Indictments to conclude,
"Against the peace and dignity of the State." All persons appointed to office should make oath to "bear true
allegiance to the Delaware State," etc.

Georgia,' in convention, adopted a Constitution in which the oath of every voter and every officer was
required to be taken to "bear true allegiance to the State of Georgia."

Maryland,” in convention August 14, 1776, established a Constitution declaring: "That the people of this
State ought to have the sole and exclusive right of regulating the internal government and police thereof."
All officers were required to take oath to "bear true allegiance to the State of Maryland." All commissions
and grants were to be in the name of "The State of Maryland;" and all indictments "Against the peace,
government and dignity of the State."

Massachusetts,’ in convention March 2, 1780, framed a Constitution which was submitted to the people,
and ratified by more than two-thirds of those who voted. It ordained "The Constitution of the
Commonwealth of Massachusetts," which it designated as "an original, explicit and solemn compact with
each other:" viz., the people of Massachusetts. It declared that the people inhabiting the territory "do hereby
solemnly and mutually agree with each other to form themselves into a free, sovereign and independent
Body-politic or State, by the name of the Commonwealth of Massachusetts." Every person chosen to office
was required to take an oath that he truly and sincerely acknowledged that "the Commonwealth of
Massachusetts is, and of right ought to be, a free, sovereign, and independent State," and that he "will bear
true allegiance to the said Commonwealth; that no power, jurisdiction or authority can be exercised within
this Commonwealth,"except the authority or power which is or may be vested by their constituents in the
Con-
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gress of the United States." Writs and commissions were to be in the name of the Commonwealth of
Massachusetts, with the Great Seal of the Commonwealth attached.



New Hampshire,' after having established a temporary government for the colony of New Hampshire,
January 5, 1776, afterwards, in convention, framed a Constitution, which was submitted for ratification by
the votes of the people, and went into effect June 2, 1784. It declared that the people inhabiting the territory
"do hereby solemnly and mutually agree with each other to form themselves into a free, sovereign and
independent Body-politic, or State, by the name of the State of New Hampshire." Every person elected to
office shall make oath that he sincerely acknowledges "that the State of New Hampshire is, and of right
ought to be, a free, sovereign and independent State," and an oath of true allegiance to the same.

New Jersey,” in a convention of the people, adopted a Constitution July 3, 1776, in which New Jersey was
spoken of as a "colony." The Constitution was adopted with a view of possible reconciliation with Great
Britain, but if no such reconciliation occurred, then to remain firm and inviolable. September 20, 1777, this
Constitution was amended by substituting the words "State" and "States" for "colony" and "colonies." It
adopted a great seal, directed commissions to issue in the name of "the Colony of New Jersey," and all
indictments to conclude, "Against the peace of the colony, the government and dignity of the same." This
Constitution continued in force until 1844.

New York,” on the 28th of April, 1777, in convention of the people of New York, declared that no authority
over the people of this State shall be exercised "but such as shall be derived from a grant by them." All
writs were to run in the name of "the People of the State of New York." The instrument further provided for
the naturalization of
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foreigners by their taking "an oath of allegiance to this State."

North Carolina,' in December, 1776, adopted a Constitution, making all commissions and writs to run in
the name, and indictments to conclude against "the peace and dignity of the State." And that "the people of
this State are to have the sole and exclusive right to regulate the internal government and police thereof."

Pennsylvania,2 in convention, September 28, 1776, established a "Constitution of this Commonwealth." It
established a State seal; all commissions to be by authority of the "freemen of the Commonwealth of
Pennsylvania," and all indictments to conclude "Against the peace and dignity of the same." Official oaths
to be true and faithful to the Commonwealth of Pennsylvania.

Rhode Island:’ In 1643 a patent for Providence Plantations was issued. In 1663 Charles II. granted a charter
to Rhode Island and Providence Plantations, under which the people of the State of Rhode Island lived until
the year 1842, when, by a convention duly elected by the people, a Constitution was adopted and ratified by
the people in November, 1842.

South Carolina,* in November, 1778, established a Constitution for "the State of South Carolina," and
required an oath of its officers of acknowledgment that the State of South Carolina is "a free, sovereign and
independent State." This was adopted by the General Assembly of South Carolina, and was held by the
courts to be repealable at pleasure. A Constitution was adopted by South Carolina in 1790.

Virginia,’ on the 29th of June, 1776, adopted a Constitution, after having adopted a Declaration of Rights
on the 12th of June, 1770. The commissions, grants and writs were to run in the name of the
"Commonwealth of Virginia," and indictments to conclude "Against the peace and dignity of
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the Commonwealth." "All escheats heretofore going to the king shall come to the Commonwealth."
Officers were re-

quired to take the oath of allegiance to the Commonwealth.

This review of the separate action of the different States shows that each exercised its sovereignty, freedom
and independence in accordance with the terms of the second article of the Confederation, until the
adoption of the Constitution of 1789.

§ 139. The questions which we shall now consider are of great importance.
First. Who ordained the Constitution, and what is it?

Second. What are the relations of the States to the Government thereby established, and inter se? Is the
Union organic or functional? Is it staaten-bund or bundes-staat? 1s a new civil Body-politic created by it?
If so, are its units States or men?

§ 140. In answer to the first question it will be shown that the States, as free, sovereign and independent
civil Bodies-politic, ordained the Constitution; that it is a federal compact between the States as bodies-
politic, by which the government has been established, which is a Democratic-Republican and Federal
government; supreme within the limits of the delegated powers over all the constitutions and laws of the
several States, and binding and operating upon the citizens of all the States, and by its terms certain rights
and privileges of the citizens of each are intercommunicated to those of every other. In considering the
causes which led the States to change all the Articles of Confederation into the present Constitution, we
may state that the Confederation had two leading vices, in the opinion of those who were earnest advocates
for the change.

Mr. Hamilton says:' "The great and radical vice, in the construction of the existing confederation, is in the
principle of legislation for States or governments, in their corporate or collective capacities, and as
contradistinguished from the indi-

1 The Federalist, No. XV.

viduals of whom they consist.... The United States have an indefinite discretion to make requisitions for
men and money; but they have no authority to raise either, by regulations extending to the individual
citizens of America. The consequence of this is, that though, in theory, their resolutions concerning those
objects are laws, constitutionally binding on the members of the union; yet in practice, they are mere
recommendations, which the States observe or disregard at their option."

The second vice of the Confederation is stated by the same writer in the following language:' "It has not a
little contributed to the infirmities of the existing federal system that it never had a ratification by the
people. Resting on no better foundation than the consent of the several legislatures, it has been exposed to
frequent and intricate questions concerning the validity of its powers; and has, in some instances, given
birth to the vicious doctrine of a right of legislative repeal. Owing its ratification to the law of a State, it has
been contended that the same authority might repeal the law by which it was ratified. However gross a
heresy it may be to maintain that a party to a compact has a right to revoke that compact, the doctrine itself
has had respectable advocates. The possibility of a question of this nature proves the necessity of laying the
foundations of our national government deeper than in the mere sanction of delegated authority. The fabric
of American empire ought to rest on the solid basis of the consent of the people. The streams of national
power ought to flow immediately from that pure original fountain of all legitimate authority."



§ 141. We will consider this latter evil first.

The Articles of Confederation were ratified by the legislature of each State. This was the delegated
authority. The people of the State — the sovereign de facto — never ratified it. The Constitution of each
State, as we have seen, rests upon the will of the people of the State as the sovereign civil Body-

! The Federalist, No. XXII.

politic. The source of authority for the Constitution of a State is, therefore, higher than that of the Articles
of Confederation, and it might plausibly be held that the higher authority of the Body-politic might revoke
and supersede the Articles of Confederation adopted by the delegated authority. This possible exercise of
the repealing power is what Mr. Hamilton refers to, and he maintains with conclusive force that, if the bond
of the Confederation was based on the obligations of the several sovereign bodies-politic, instead of their
several legislatures, the compact between the sovereign States would be superior in force even to the
Constitution of the State adopted by the Body-politic itself. He therefore maintains that the new
Constitution ought to have the sanction of the delegating authority and not merely of the delegated
authority of the legislatures.

So Mr. Madison, in speaking of the proposed Constitution, says:' The convention "must have borne in
mind that as the plan to be framed and proposed was to be submitted o the people themselves, the
disapprobation of this supreme authority would destroy it forever; its approbation blot out all antecedent
errors and irregularities."

We now proceed to consider the question proposed. By whom was the Constitution of the United States
ordained? By the legislatures of the States? By the convention of delegates from the States? By the people
of the United States as one Body-politic? Or by the people of the several States as distinct and independent
bodies-politic? This is a question of historic fact — not of theory.

§ 142. A sketch of the leading events which led to the adoption of the Constitution in 1789 will now be
attempted.

When Virginia, in May, 1776, instructed her delegates to propose to the Congress, not only the Declaration
of Independence, but that a confederation be formed to bind the colonies more closely together, Congress
set to work to frame the Articles of Confederation as the best form of con-
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federation that could then be devised so as to meet with acceptance by the States. During the period which
elapsed before the Articles of Confederation were finally adopted in March, 1781, the thoughtful minds of
the era, under the pressure of a desperate struggle for independence, and the inadequacy of so loose a
confederation to achieve independence, began very strongly to conceive the idea that, after independence
was achieved, its maintenance and perpetuation could only be accomplished by a confederated union of the
States, with larger powers in the Federal government, and based upon the sovereign will of the people. It is
curious to see how, even before the ratification of the first plan of the Federal Constitution, the minds of
men had grown beyond their first conception, and saw the need of a better adjusted scheme of government
than that which had been proposed and was not yet adopted.

As early as August, 1780, six months before the ratification of the Articles of Confederation, a convention
of the New England States, at Boston, declared for a more solid and permanent union, with one supreme
head and "a Congress competent for the government of all those common and national affairs which do not
nor can come within the jurisdiction of the particular States." The convention issued an invitation to the
New England States, New York, and "others that shall think proper to join them," to meet at Hartford." This
convention of the four New England States and New York assembled at Hartford, November 11, 1780. It
was proposed by them to provide by taxes and duties an inalienable revenue to discharge the interest on the



public debt. These proposals were sent to every State in the Union, to General Washington and to
Congress.

Congress proposed to the States, February 3, 1781, to vest Congress with power to lay a five per cent. duty
on certain imports, the money arising from said duties to be applied to the payment of the public debt.? In
1782, New York,
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reciting the public embarrassments from the want of a sufficient power in Congress to provide for itself a
revenue, invited Congress "to recommend and each State to adopt the measure of assembling a general
convention of the States specially authorized to revise and amend the confederation, reserving a right to the
respective legislatures to ratify their determinations."'

On the 18th of April, 1783, after peace was declared, Congress proposed that the States should invest it
with power to levy certain duties upon imports for the sole purpose of paying the principal and interest of
the public debt, and to provide for a further revenue to be furnished by the States on a fixed quota for
twenty-five years; no State to be bound by its consent to this proposal until all accede thereto, after which
"they shall be considered as forming a mutual compact among all the States, and shall be irrevocable by
any one or more of them, without the concurrence of the whole, or of a majority of the United States in
Congress assembled." This proposal was never acceded to.

Virginia, December 4, 1783, unanimously consented to empower Congress to adopt the most effectual
mode of counteracting the restraints on American navigation so long as they should be continued.” This
declaration was sent to Congress and the States. This action by Virginia was no doubt due to the British
order in council, July 2, 1783, which restrained all commerce between American ports and the British West
Indies to British bottoms.

Congress thereupon, April 30, 1784, proposed to the States to vest in Congress for the term of fifteen years
the power to prohibit any goods, wares or merchandise from being imported into, or exported from, any
State in any vessel belonging to or navigated by the subjects of any power with whom these States shall not
have formed treaties of com-
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merce. Such act of Congress required the assent of nine States to its passage.'

These tentative propositions indicated in the strongest way the public sense of the first vice of the Articles
of Confederation already referred to, which was that Congress legislated for States, and dependently
through States upon the citizens thereof. It could will, but could not do. It could ask and recommend, but
could not enforce. Its will to be effectual required the concurrence of all the States as separate and distinct
Bodies-politic. It could raise no revenue, but could only make requisitions; could lay no tax, but only ask
the States to do so. This absolute dependence of Congress, charged with the conduct of a great war for
independence, upon the consent — sometimes it might be capricious consent — of the different States,
created a condition of pitiable imbecility of power which is a mockery of the claim of its then sovereignty,
de facto and de jure.

§ 143. But another question of great consequence had arisen. The States under the confederation had the
power of regulating commerce with foreign nations. The adverse regulations of foreign powers in respect to



trade with the American States could be countervailed only by the separate and independent action of each
State, and the several States, instead of combining in a uniform policy of retaliation against the hostile
measures of foreign nations, were competing with each other as rivals to secure separate advantages to
themselves by special regulations of commerce adopted by each. The effect of this was seen by the
statesmen of the era to be on the application of the maxim "divide et impera," to give to foreign nations the
complete control of all our commercial interests by dividing the States and preventing their union upon
some uniform system of countervailing the hostile policy of these foreign nations.

It was against this policy that the proposition of Virginia, just referred to, was made, and showed the proper
and states-
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manlike views of our statesmen upon the important question of foreign commerce in the United States.

Mr. Jefferson, whose report in 1783 in Congress on foreign affairs looked rather to freedom of navigation
and commerce from all restraints, and to many reforms in respect to commerce in times of war (many of
which he attributes to the suggestion of Dr. Franklin), puts this subject in a very terse form in a letter of
February 8, 1786, to Mr. Madison, from which we quote as follows: "The politics of Europe render it
indispensably necessary that with respect to everything external we be one nation only and firmly hooked
together: the internal government is what each State should keep to itself." And in a letter December 16,
1786, he says: "To make us one nation as to foreign concerns and keep us distinct in domestic ones gives
the outline of the proper division of power between the general and particular governments." These views
were consonant with the instructions drafted by him for our foreign ambassadors in 1784, in which he, as to
treaties with foreign nations, described the United States as one nation. Mr. Bancroft' has given the letters
of Hamilton, Adams, Madison, and others of that period, which all show the march of public opinion
towards a remedy for the felt evils of a lack of Federal power to raise its own revenue, and towards
countervailing by Federal legislation the political war of foreign nations on our commerce and on our
navigation.

Perhaps the most influential, as it was the most powerful, statement of the need of a new Constitution, is
found in the letter of George Washington, dated June, 1783, after peace was declared, but before his
resignation of his commission to the people for whose independence he had drawn his sword. He published
it as his legacy to his country.

The confessed inadequacy of the Articles of Confederation, and the broad and prophetic statesmanship of
the leading minds of that era, ripened the public judgment for the
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reception of any proposal which might be made by any Common wealth in the direction of a better
confederate union. An opportunity was furnished by a local necessity for the establishment of some
commercial regulations between the States of Maryland and Virginia in respect of the commerce on the
Potomac River and on Chesapeake Bay common to both States. A meeting of commissioners from these
States was arranged for the 28th of March, 1785, at Mt. Vernon, under the auspicious roof of Washington.
The commissioners prepared the terms of a compact and made a report, which was laid before their
respective legislatures. By way of enlarging the policy adopted between these two States, Madison moved
in the Virginia legislature to give to Congress power over the trade of the nation.' The proposal met with
opposition and was laid over for a time. Washington, being invited to offer suggestions, said: "If the States
individually attempt to regulate commerce, an abortion, or a many-headed monster, would be the issue. If
we consider ourselves, or wish to be considered by others, as a united people, why not adopt the measures
which are characteristic of it and support the honor and dignity of one? If we are afraid to trust one another
under qualified powers there is an end of the union."



Maryland, in announcing to Virginia her adhesion to the compact agreed upon by the joint commission,
proposed that commissioners from all the States should meet in convention, to regulate American
commerce. Madison, taking advantage of this suggestion of Maryland's, proposed a resolution, through Mr.
Tyler, for the appointment of commissioners from Virginia and all the other States to digest and report the
requisite augmentation of the powers of Congress over trade, their report to be of no force until it should be
unanimously ratified by the several States.’

The resolution passed both branches of the legislature by
1 Rives' Madison, pp. 201, 202. 2 Bancroft's History of the Const. U. S., ch. 7, p. 251.
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a large majority. Madison was one of the commissioners appointed. Other States acceded to this proposal,
and a convention met at Annapolis September 11, 1786, of five States only: New York, New Jersey,
Pennsylvania, Delaware and Virginia. New Jersey, in her response to the overture of Virginia for this
convention, made an important addition to the purposes of the Annapolis convention, which seems to have
been suggested by another movement.

Mr. Charles Pinckney, of South Carolina, as one of the committee sent by Congress to the legislature of
New Jersey, on the 13th of March, 1786, urged upon that body the calling of a general convention of the
States for the purpose of increasing the powers of the Federal government and rendering it more adequate
to the needs for which it was instituted.' New Jersey thereupon empowered her commissioners to the
Annapolis convention "to consider how far a uniform system in their commercial regulations and other
important matters might be necessary to the common interest and permanent harmony of the several States;
and to report such an act on the subject as, when ratified by them, would enable the United States in
Congress assembled effectually to provide for the exigencies of the union."

This important advance upon the Virginia proposition was valuable as a suggestion, but as only five States
attended at Annapolis, the convention, September 14, 1786, adjourned, after issuing an address drawn by
Hamilton and signed by John Dickinson, its venerable president. In that address, the convention, adverting
to the suggestions of New Jersey, proposed to their constituent States to obtain the concurrence of the other
States to meet in convention at Philadelphia on the second Monday in May, 1787, to take into consideration
and advise further measures "to render the Constitution of the Federal government adequate to the
exigencies of the union."
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Congress failed to act promptly upon this proposition and the movement halted; but early in November,
1786, Virginia, on Madison's motion, unanimously passed an act for the appointment of commissioners to
the convention at Philadelphia, who "are hereby authorized as deputies from this Commonwealth to meet
such deputies as may be appointed and authorized by other States to assemble in convention at
Philadelphia, as above recommended, and to join with them in advising and discussing all such alterations
and further provisions as may be necessary to render the Federal Constitution adequate to the exigencies of
the Union; and in reporting such an act for that purpose to the United States in Congress, as, when agreed
to by them and duly confirmed by the several States, will effectually provide for the same."'

Other States followed in accord with this action. Congress on the 21st of February, 1787, basing its action
on the power of amendment of the Articles of Confederation by the assent of Congress and of the
legislatures of the several States, resolved that it was expedient, in its opinion, "that on the second Monday
in May next, a convention of delegates, who shall have been appointed by the several States, be held at
Philadelphia, for the sole and express purpose of revising the Articles of Confederation and reporting to



Congress and the several legislatures, such alterations and provisions therein, as shall, when agreed to in
Congress and confirmed by the States, render the Federal Constitution adequate to the exigencies of
government and the preservation of the Union."

§ 144. It is now in order to consider the question previously propounded: Who ordained the Constitution of
the United States?

We remarked that all the States appointed their delegates to this convention by their legislatures except
Rhode Island,
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which never appeared in the convention. New York never gave a vote after July 10th. There were never
more than eleven States present at any session. The avowed object of the convention was, as stated in the
resolutions before cited and especially that of Congress, for the sole and express purpose of revising the
Articles of Confederation and reporting such provisions as shall make the Federal Constitution adequate,
etc. We remarked further that these Articles are called "The Federal Constitution," that is, the constitutional
compact between the States.

Each State, in its credentials to its delegates, required all action by the convention to be confirmed by itself
to be binding. Virginia said: "Confirmed by the several States, —

not by their legislatures." The proceedings of this convention may be found in the Journal of the
Convention published by Congress, and in the reports of its proceedings and debates by James Madison.
Mr. Madison's account states that a small number of delegates assembled on the day fixed for the meeting
and that "seven States were not convened until Friday, May 25th." The official journal, calling it "The
Federal Convention," opens thus: "In virtue of appointments from their respective States, sundry delegates
to the federal Convention appeared; but a majority of the States not being represented," there was an
adjournment.’

George Washington was made President. The rules adopted by the convention declared that the house to do
business shall consist of the deputies of not less than seven States, each State having one vote. The Journal
states the Constitution passed in the affirmative, all the States concurring. The last clause of the
Constitution declares: "Done in convention by the unanimous consent of the States present.”" All States
answered "aye."

The nineteenth resolution in Mr. Randolph's plan read in these words: "That the amendments which shall
be offered
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to the confederation by the convention ought at a proper time, or times, after the approbation of Congress,
to be submitted to an assembly or assemblies recommended by the several legislatures to be expressly
chosen by the people to consider and decide thereon."'

In the discussion of this resolution Mr. Ellsworth moved to refer it to the legislatures of the States for
ratification. Colonel Mason said: "The legislatures have no power to ratify it. They are the mere creatures
of the State Constitution and cannot be greater than their creators." Mr. Madison held that, as the proposed
Constitution made essential inroads on the State Constitutions, it was not competent for the legislature to
ratify the Federal Constitution, which changed the State Constitution.



Mr. Ellsworth's motion was defeated: ayes, 3; noes, 7. Mr. Gouverneur Morris moved that a reference of
the plan be made to one general convention chosen and authorized by the people to consider, amend and
establish the same. This was not even seconded. To submit it to assemblies chosen by the people, as stated
in the nineteenth resolution: ayes, 9 States; noes, 1 State.

Mr. Hamilton, towards the close of the convention, proposed that the plan be transmitted to Congress, and
if agreed to by them, then to be communicated to the legislatures of the several States to the end of its final
ratification by the convention of deputies in each State to be chosen by the people thereof, etc. One State
voted for and ten against it; seemingly because it made the ratification of the Constitution to depend upon
its approval or rejection by Congress.”

It was then finally agreed that "this proposition shall be laid before the United States in Congress
assembled, and it is the opinion of this convention that it should be afterwards submitted to a convention, or
delegates chosen in each State by the people thereof, under the recommendation of its legislature, for their
assent and ratification, and that each
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convention assenting to and ratifying the same should give notice thereof to the United States in Congress
assembled." Accordingly Congress, on the 28th of September, 1787, having received the report of the
convention, resolved unanimously to transmit the said report, with the resolutions and letter accompanying
the same, to the several legislatures in order to be submitted to a convention of delegates chosen in each
State by the people thereof, in conformity to the resolutions of the convention made and provided in that
case.

That the Federal Convention ordained the Constitution of the United States seems to be the idea of a late
writer, Mr. Burgess.' He seems to hold that this convention itself constituted the States one people. That it
was the representation of the sovereign State, of which the several States, or Commonwealths as he calls
them, were fractional parts.

This theory is novel, but not sound. The historic facts already set out show that the delegates were elected
by the State legislatures, and with power to revise the Articles of Confederation and report back such
measures as they adopted for confirmation. But how could they, — creatures of the sovereign States, as
they were by the second of the Articles of Confederation, — adopt any plan by which the thirteen
sovereigns were to be merged into one sovereignty? Even if the convention had attempted it, the act would
have been futile.

We have, however, shown before, that when this convention proposed to refer it back to the legislatures for
ratification, it was voted down for the very reason already stated, — that the legislatures had no power to
ratify the Constitution framed by the convention; and as we have shown, it was a vice of the old Articles of
Confederation that they were ratified by the legislatures, and, as Mr. Hamilton states, it was the purpose of
the convention to cure that vice by making the Constitution rest for its validity on the ratification of the
people of the several States.

! Burgess, Political Science and Constitutional Law, p. 138, etc.

Again, the resolution by which the Constitution was referred for ratification to a convention elected by the
people in each State, without whose ratification it would not be binding on such State, is conclusive to
show that the convention claimed no sovereign power, but actually disclaimed it.

The convention adjourned on the 17th of September, 1787. By the terms of the Constitution itself, "the
ratification of the conventions of nine States shall be sufficient for the establishment of this Constitution



between the States so ratifying the same."' Thus, the convention which proposed this Constitution did not
establish it, but made its establishment dependent upon the ratification of nine States essential to its
authority in any one of them, and excluded any four who refused to ratify it from any obligation whatever
to the Constitution; so that until nine States ratified it, it was not established at all as to any State, and when
nine States ratified it, it was only established between those so ratifying the same. That the Constitution
never went into effect until the 4th of March, 1789, and then only as to the States which had ratified it, is
concluzsively established, if authority were needed, by the decision of the supreme court in Owings v.
Speed.

This claim for the supreme and sovereign authority of the Federal Convention of 1787 is the more
remakable because it was a convention in which the State of Rhode Island was not represented, and in
which New York was not represented when the Constitution passed by a vote of the convention. In
confirmation of the views here expressed, it may be well to state that in the thirteenth of the Articles of
Confederation it is provided that no alteration of these Articles be made, unless such alteration be agreed to
by the Congress of the United States and be afterwards confirmed by the legislature of every State. It is
obvious that the convention set at naught this provision of the Articles of Con-
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federation when it provided that the changes in the Articles of Confederation by the new Constitution did
not require the consent of Congress and did not require to be confirmed by the legislatures of every State.
The reason for this is to be found in the fact already so much insisted upon, that this new Constitution was
an amendment of the Articles of Confederation by the sovereign authority of the States, and not by their
legislatures, which were only delegated authorities. When the sovereignty declared its purpose, that
superseded the provisions of the Articles of Confederation, which said that no alteration should be made
except by the consent of Congress and of the legislatures of the States. That provision could only apply as a
restriction on delegated aurhority, but could not be a restriction placed by the delegated authority upon its
sovereign delegator.

This view is stated with great strength by Mr. Madison." His discussion not only negatives the theory of Mr.
Burgess, but states that the Constitution adopted by that convention had its authority in "the transcendent
and precious right of the people to 'abolish or alter their governments as to them shall seem most likely to
effect their safety and happiness;' ... and that, as the plan to be framed and proposed was to be submitted fo
the people themselves, the disapprobation of this supreme authority would destroy it forever; its
approbation blot out all antecedent errors and irregularities."

This shows clearly that the action of the Federal Convention was only the proposal of a plan to be ratified
or rejected by the supreme authority of the people of the States. It was tentative, not conclusive. It
proposed, but did not establish. It formulated what the States were to sanction or reject.

§ 145. After the action of the convention was made known to the States, as already stated, and while the
consideration of the Constitution so proposed was before the people of the different States, there arose great
anxiety
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about the action of the convention of New York State, which was in great doubt.

Three gentlemen of great ability, John Jay, afterwards Chief Justice of the United States, Alexander
Hamilton, a member of the convention and afterwards Secretary of the Treasury, and James Madison, a
member of the convention and afterwards President of the United States, published in the City of New
York a series of papers, which were afterwards collected in a volume called "The Federalist," in which the



action of the convention which proposed the Constitution, and the character of the instrument itself, were
discussed with great power by these eminent men. These papers were written to induce the people of New
York, as well as of other States, to ratify the Constitution, and in doing so explanations were made of
difficulties that were suggested by its opponents, and a contemporaneous exposition was made, not only of
the terms of the instrument, but of its general character, nature, objects and the mode by which it was to be
finally ratified and established. This series of papers has always been regarded as of great weight upon
these historic questions, because they were intended to persuade the people of the States to the ratification
of the act, and thus give an implied sanction by them to the views urged upon the people by these great
writers for the final sanction of the instrument itself.

We have already cited the language of Mr. Hamilton'in which he held and urged the importance of "laying
the foundation of our national government deeper than the mere sanction of delegated authority. The fabric
of American empire ought to rest on the solid basis of the consent of the people." What he meant by "the
consent of the people" will be gathered from the language of Mr. Madison,” which is very clear and
pertinent to this inquiry. In considering the foundation on which the government is to be established, he
says:

"It appears, on one hand, that the Constitution is to be
' The Federalist, No. XXII.

?1d., No. XXXIX.

founded on the assent and ratification of the people of America, given by deputies elected
for the special purpose; but on the other, that this assent and ratification is to be given by
the people, not as individuals composing one entire nation, but as composing the distinct
and independent States to which they respectively belong. 1t is to be the assent and
ratification, of the several States, derived from the supreme authority in each State — the
authority of the people themselves. The act, therefore, establishing the Constitution will
not be a national, but a federal act.

"That it will be a federal and not a national act, as these terms are understood by the
objectors, the act of the people as forming so many independent States, not as forming
one aggregate nation, is obvious from this single consideration, that it is to result neither
from the decision of a majority of the people of the union, nor from that of a majority of
the States. It must result from the unanimous assent of the several states that are parties to
it, differing no otherwise from their ordinary assent than in its being expressed, not by the
legislative authority, but by that of the people themselves. Were the people regarded in
this transaction as forming one nation, the will of the majority of the whole people of the
United States would bind the minority, in the same manner as the majority in each State
must bind the minority; and the will of the majority must be determined either by a
comparison of the individual votes, or by considering the will of the majority of the
States as evidence of the will of a majority of the people of the United States. Neither of
these rules has been adopted. Each State, in ratifying the Constitution, is considered as a
sovereign body, independent of all others, and only to be bound by its own voluntary act.
In this relation, then, the new Constitution will, if established, be a federal and not a
national Constitution."



With this view Mr. Hamilton concurred in the last number of this series,l in which he
says: "The compacts which

! The Federalist, No. LXXXV.

are to embrace thirteen distinct States in a common bond of amity and union must as
necessarily be a compromise of as many dissimilar interests and inclinations." In advising
that the Constitution should be ratified without attempting any previous amendment to it,
and referring to the fact that the establishment of the Constitution depended on the
ratification of only nine States, and that any subsequent amendment to the Constitution be
ratified by three-fourths of the

States, he says:

"It appears to me susceptible of complete demonstration that it will be far more easy to
obtain subsequent than previous amendments to the Constitution. The moment an
alteration is made in the present plan, it becomes, for the purpose of adoption, a new one,
and must undergo a new decision of each State. To its (i. e., the new alteration) complete
establishment throughout the union, it will therefore require the concurrence of thirteen
States. If, on the

contrary, the Constitution should once be ratified by all the States as it stands, alterations
in it may at any time be effected by nine States. In this view alone, the chances are as
thirteen to nine' in favor of subsequent amendments, rather than of the original adoption
of an entire system.

"This is not all. Every Constitution for the United States must inevitably consist of a great
variety of particulars, in which thirteen independent States are to be accommodated in
their interests or opinions of interest....

"The intrinsic difficulty of governing thirteen States, independent of calculations upon an
ordinary degree of public spirit and integrity, will, in my opinion, constantly impose on
the national rulers the necessity of a spirit of accommodation to the reasonable
expectations of their constituents."

These authoritative statements, emanating from the master minds of Madison and
Hamilton, put at rest the theory that the Federal Convention of 1787 was the
representative of

" This is a slight inaccuracy; he means ten, for three-fourths must ratify.
a sovereign State and constituted the thirteen States one people.

The delegates to that convention were appointed by the legislatures of the several States. They voted in
convention by States. They declared that the Constitution was done in convention by the unanimous
consent of the States present. The action of the convention gave no authoritative sanction to the
Constitution. The convention disclaimed all power to do so by directing it to be submitted by a law of the



legislature of each State to a convention of the people of that State for its separate and distinct ratification.
"One people" never elected delegates to that convention. "One people” never acted in that convention. "One
people"” in that convention never ratified the Constitution, and the convention itself proposed to rest its
establishment only upon the separate ratification of each State, and in terms declared that, without such
separate ratification by each State, it could not be established in that State.

Pursuant to the action of Congress in sending a copy of the Constitution "to the several legislatures in order
to be submitted to a convention of delegates chosen in each State by

the people thereof," the legislature of each State passed a separate act for the election of deputies to a
convention to take into consideration the proposed Constitution. Such a convention was so elected in each
State. The ratifications of the Constitution by the several States may be found in the Journal of the Federal
Convention.' These ratifications warrant, beyond controversy, the conclusion already reached, that the
establishment of the Constitution was by the people of the several distinct States. At the risk of prolixity the
substance of these ratifications will be given.

§ 146. Delaware: "We, the deputies of the people of the Delaware State, in convention met, having taken in
our serious consideration the Federal Constitution proposed and agreed upon by the deputies of the United
States in a general convention, ... have approved of, assented to, rati-

""Page 392 et seq.

fled and confirmed, and by these presents do, in virtue of the power and authority to us given for the
purpose, for, and in behalf of ourselves and our constituents, fully, freely and entirely approve of, assent to,
ratify and confirm the said Constitution."

Pennsylvania: "In the name of the people of Pennsylvania. Be it known unto all men, that we the delegates
of the people of the Commonwealth of Pennsylvania, in general convention assembled, have assented to,
and ratified, and by these presents do, in the name and by the authority of the same people, and for
ourselves, assent to and ratify the foregoing Constitution for the United States of America."

New Jersey: "In convention of the State of New Jersey." After reciting that a convention of delegates from
the following States, to wit: New Hampshire, naming all but Rhode Island, had met at Philadelphia to form
a Constitution, etc., and had reported the same to Congress, and that Congress had sent the same to the
legislature of the State of New Jersey, and that the legislature had passed resolutions for the meeting of a
convention of representatives as delegates to a State convention to consider the said Constitution: "Now be
it known, that we the delegates of the State of New Jersey, chosen by the people thereof for the purposes
aforesaid, having maturely deliberated on, and considered the aforesaid proposed Constitution, do hereby,
for and on the behalf of the people of the said State of New Jersey, agree to, ratify and confirm the same
and every part thereof."

Connecticut: "In the name of the people of the State of Connecticut. We, the delegates of the people of said
State, in general convention assembled, pursuant to an act of the legislature in October last, have assented
to and ratified, and by these presents do assent to, ratify and adopt the Constitution reported by the
convention of delegates in Philadelphia," etc.

Commonwealth of Massachusetts: "In Convention of the Delegates of the People of the Commonwealth of
Massachusetts, February 6, 1788. The convention having impar-

tially discussed and fully considered the Constitution for the United States of America, reported to
Congress by the convention of delegates from the United States of America and submitted, ... and
acknowledging with grateful hearts the goodness of the Supreme Ruler of the Universe in affording the
people of the United States, in the course of His Providence, an opportunity, deliberately and peaceably,
without fraud or surprise, of entering into an explicit and solemn compact with each other by assenting to



and ratifying a new Constitution in order to form a more perfect union, ... Do, in the name and in behalf of
the people of the Commonwealth of Massachusetts, assent to and ratify the said Constitution for the United
States of America." And after reciting the opinion of the convention that certain amendments would
remove the fears, etc., "of many of the good people of this Commonwealth, and more effectually guard
against an undue administration of the Federal government," the convention recommended the following
alteration:

"That it be explicitly declared that all powers not expressly delegated by the aforesaid Constitution are
reserved to the several States to be by them exercised."

Georgia: "In convention," reciting that "the form of a Constitution for the government of the United States
of America" had been a.greed upon by the deputies, etc., and that the same had been transmitted to the
legislatures, etc., and that the legislature of the State of Georgia had resolved: "That a convention be elected
on the day of the next general election, ... to consider the said report, letter and resolutions, and to adopt or
reject any part or the whole thereof. Now know ye, that we, the delegates of the people of the State of
Georgia in convention met, ... have assented to, ratified and adopted, and by these presents do, in virtue of
the powers and authorities to us given by the people of the said State for that purpose, for and in behalf of
ourselves and constituents, fully and entirely assent to, ratify and adopt the said Constitution."

Maryland: "In convention of the delegates of the people of the State of Maryland. April 28, 1788. We, the
delegates of the people of the State of Maryland, having fully considered the Constitution of the United
States of America, reported to Congress by the convention of deputies from the United States of America,
held in Philadelphia, on the 17th day of September, in the year 1787, of which the annexed is a copy, ... do,
for ourselves, and in the name and on the behalf of the people of this State, assent to and ratify the said
Constitution."

State of South Carolina: "In convention of the people of the State of South Carolina by their
representatives.... The convention having maturely considered the Constitution, or form of government,
reported to Congress by the convention of delegates from the United States of America, and submitted to
them by a resolution of the legislature of this State, ... Do, in the name and behalf of the people of this
State, hereby assent to, and ratify the said Constitution." The convention also declared "that no section or
paragraph of the said Constitution warrants a construction that the States do not retain every power not
expressly relinquished by them, and vested in the general government of the union."

State of New Hampshire: "In Convention of the Delegates of the People of the State of New Hampshire.
June 21st, 1788. The convention having impartially discussed, and fully considered the Constitution for the
United States of America, reported to Congress by the convention of delegates from the United States of
America, ... and acknowledging with grateful hearts the goodness of the Supreme Ruler of the Universe in
affording the people of the United States, in the course of His Providence, an opportunity, deliberately and
peaceably, without fraud or surprise, of entering into an explicit and solemn compact with each other, by
assenting to and ratifying a new Constitution, in order to form a more perfect union, ... Do, in the name and
behalf of the people of the State of New Hamp-

shire, assent to and ratify the said Constitution for the United States of America." Then reciting as the
opinion of the convention, "that certain amendments and alterations in the said Constitution would remove
the fears and quiet the apprehensions of many of the good people of this State,

... The convention do therefore recommend that the following alterations and provisions be introduced into
the said Constitution:

"I. That it be explicitly declared that all powers not expressly and particularly delegated by the aforesaid
Constitution are reserved to the several States to be by them exercised."



"Virginia, to wit: We, the delegates of the people of Virginia, duly elected in pursuance of a
recommendation from the general assembly, and now met in convention, having fully and freely
investigated and discussed the proceedings of the Federal Convention, and being prepared as well as the
most mature deliberation hath enabled us to decide thereon — Do, in the name and in behalf of the people
of Virginia, declare and make known, that the powers granted under the Constitution, being derived from
the people of the United States, may be resumed by them, whensoever the

same shall be perverted to their injury or oppression, and that every power not granted thereby remains
with them and at their will; that, therefore, no right of any denomination can be canceled, abridged,
restrained or modified by the Congress, by the Senate or House of Representatives, acting in any capacity,
by the President, or any department or officer of the United States, except in those instances in which
power is given by the Constitution for those purposes; and that, among other essential rights, the liberty of
conscience and of the press cannot be canceled, abridged, restrained or modified by any authority of the
United States. With these impressions, with a solemn appeal to the Searcher of Hearts for the purity of our
intentions, and under the conviction that whatsoever imperfections may exist in the Constitution, ought
rather to be examined in the mode prescribed therein,

than to bring the Union into danger by a delay, with a hope of obtaining amendments previous to the
ratifications — We, the said delegates, in the name and behalf of the people of Virginia, do, by these
presents, assent to and ratify the Constitution recommended on the 17th day of September, 1787, by the
Federal Convention for the government of the United States, hereby announce to all those whom it may
concern, that the said Constitution is binding upon the said people, according to an authentic copy hereto
annexed, in the words following."

The convention then recommended to the consideration of Congress certain amendments, with a
declaration or bill of rights, and then proposed, among others, the following amendment to the body of the
Constitution:

"That each State in the Union shall respectively retain every power, jurisdiction and right which is not by
this Constitution delegated to the Congress of the United States, or to the departments of the Federal
government."

State of New York: "We, the delegates of the people of the State of New York, duly elected and met in
convention, having maturely considered the Constitution for the United States of America, agreed to on the
17th day of September, in the year 1787, by the convention assembled at Philadelphia,” made a number of
declarations of rights, among which is the following: "That the powers of government may be re-assumed
by the people whensoever it shall become necessary to their happiness; that every power, jurisdiction and
right which is not, by the said Constitution, clearly delegated to the Congress of the United States, or the
departments of the government thereof, remains to the people of the several States, or to their respective
State governments to whom they may have granted the same;" and after a statement of other amendments,
the convention then declared: "Under these impressions, and declaring that the rights aforesaid cannot be
abridged or violated, and that the explanations aforesaid are consistent with the said Constitution, and in
confidence that the amendments which shall

have been proposed to the said Constitution will receive an early and mature consideration, we, the said
delegates, in the name and behalf of the people of the State of New York, do, by these presents, assent to
and ratify the said Constitution."

And the convention also, "in the name and behalf of the people of the State of New York, enjoin it upon
their representatives in Congress, to exert all their influence and use all reasonable means to obtain a
ratification" of certain amendments therein set forth.

North Carolina and Rhode Island did not ratify the Constitution before it went into effect, but North
Carolina did ratify it thereafter in the following form: "State of North Carolina; in Convention," reciting



that the general convention at Philadelphia did recommend to the citizens of the United States a
Constitution or form of government, in the following words, viz. (there reciting the whole); the convention
then resolved: "That this convention, in behalf of the freemen, citizens and inhabitants of the State of North
Carolina, do adopt and ratify the said Constitution and form of government." This ratification was on the
21st day of November, 1789.

Rhode Island, which had not appeared or taken any part in the convention at Philadelphia of 1787, on the
16th of June, 1790, ratified the Constitution in the following form: "Rhode Island. [The Constitution of the
United States of America precedes the following ratification.] Ratification of the Constitution by the
Convention of the State of Rhode Island and Providence Plantations. We, the delegates of the people of the
State of Rhode Island and Providence Plantations, duly elected and met in convention, having maturely
considered the Constitution for the United States of America, agreed to" ... (a copy whereof precedes these
presents); "and having also seriously and deliberately considered the present situation in this State, do
declare and make known," ... inter alia, "l11. That the powers of government may be re-assumed by the
people, when-

soever it shall become necessary to their happiness. That the rights of the States respectively to nominate
and appoint all State officers, and every other power, jurisdiction and right which is not by the said
Constitution clearly delegated to the Congress of the United States, or to the departments of government
thereof, remain to the people of the several States, or to their respective State governments, to whom they
may have granted the same," etc. And after a number of other declarations of rights, the ratification
proceeds: "Under these impressions, and declaring that the rights aforesaid cannot be abridged or violated,
and that the explanations aforesaid are consistent with the said Constitution, and in confidence that the
amendments hereafter mentioned will receive an early and mature consideration, and conformably to the
fifth article of said Constitution, speedily become a part thereof — We, the said delegates, in the name and
in behalf of the people of the State of Rhode Island and Providence Plantations, do by these presents assent
to and ratify the said Constitution."

§ 147. The convention enjoined upon its representatives to obtain a ratification of certain amendments,
among which the following amendment may be stated:

"I. The United States shall guarantee to each State its sovereignty, freedom and independence, and every
power, jurisdiction and right which is not by this Constitution expressly delegated to the United States."

It may be well at this point to state that, agreeably to the declarations and urgent recommendations of the
several States, the Congress of the United States proposed certain articles, with this statement: "The
conventions of a number of the States, having at the time of their adopting the Constitution expressed a
desire, in order to prevent misconstruction or abuse of its powers, that further declaratory and restrictive
clauses should be added," ... resolved that certain amendments should be proposed to the Constitution,
twelve in number. The first two were never ratified; the last ten were ratified by the States, and are now
parts of the

Constitution and known as the "first ten amendments" thereto. The last two of these amendments are here
inserted, as connected with the points now under consideration :

"Art. IX. The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage
others retained by the people.

"Art. X. The powers not delegated to the United States by the Constitution, nor prohibited by it to the
States, are reserved to the States respectively or to the people."

These facts as to the purpose of the convention, that the sanction and final ratification of the Constitution
should be



made by the people of the several States in conventions elected for that purpose, and the terms of the
ratifications themselves, with the several declarations made by many conventions contemporaneous with
their ratification, together with the action of Congress proposing the ninth and tenth amendments just
quoted, in answer to these contemporaneous declarations of the conventions, responded to by three-fourths
of the States in the ratification of these two amendments, seem to leave no doubt, as a matter of historic
fact, that the Constitution derived its final and obligatory sanction as to the people of each State from the
separate ratification of its own convention; and that this separate ratification was equivalent to a delegation
of powers to the government of the United States by the several States, and a distinct reservation of all
powers not so delegated by the Constitution, if not prohibited thereby to the States, to the State
governments respectively, or to the people of the State as the sovereign and delegating authority thereof.

The terms of the declarations of the several States give this interpretation to the phrase used in the tenth
amendment, "to the States respectively or to the people;" that is, to the State governments as already
delegated to them, or to the people of the States as the source of sovereign powers delegated to neither.

§ 148. These conclusions are expressly confirmed by the language of the Constitution (Article VII): "The
ratification of the conventions of nine States shall be sufficient for the establishment of this Constitution
between the States so ratifying the same." The language of this article is clearly affirmative, that any State
convention ratifying would establish the Constitution as to it, if nine such conventions combined in its
ratification; and negatively, that if less than nine ratify, it was binding on no State, and a fortiori was not
binding on any State whose convention refused to ratify it. This is a demonstration of the fact that the
people of each State could only be bound by its own separate ratification, and that all the other States by
their combined ratification could not subject a State refusing to ratify to the authority of the Constitution.
But if there was any doubt about this conclusion the doubt would be removed by the crucial test to which
this theory was subjected by the refusal of North Carolina and Rhode Island to ratify the Constitution.

As to whom was the Constitution established on the 4th of March, 1789? The answer is: As to the eleven
States which had ratified it, and that as to the two States who had refused, it not only was not established,
but had no authority within them or over their people. This is demonstrated by the action of Congress in
reference to these two States between the 4th of March, 1789, and the dates at which each of these States
subsequently ratified the Constitution.

By an act approved July 31, 1789, it was provided: "Whereas, the States of Rhode Island and Providence
Plantations and North Carolina have not as yet ratified the present Constitution of the United States, by
reason whereof this act does not extend to the collecting of duties within either of said two States, ... Be it,
therefore, further enacted, that all goods, wares and merchandise, not of their own growth and manufacture,
which shall be imported from either of said two States of Rhode Island and Providence

Plantations, or North Carolina, into any port or place within the limits of the United States, as settled by the
late treaty of peace, shall be subject to the like duties, seizures and forfeitures as goods, wares or
merchandise imported from any State or country without the said limits."" By this act, these two States
were treated as States foreign to the Union. Why? Because not having separately ratified the Constitution,
they were not in the Federal Union established thereby, nor subject to its provisions.

By an act approved September 16, 1789, it was enacted, "That all rum, loaf sugar and chocolate,
manufactured or made in the States of North Carolina, or Rhode Island and Providence Plantations, and
imported or brought into the United States, shall be deemed and taken to be subject to the like duties as
goods of the like kinds, imported from any foreign State, kingdom or country, are made subject to." By the
judiciary act approved September 24, 1789, district and circuit courts were established in all the eleven
States, and not in the States of Rhode Island or North Carolina.

By an act approved September 16, 1789, it was enacted, "That all the privileges and advantages to which
ships and vessels owned by citizens of the United States are by law entitled shall be, until the 15th clay of
January next, extended to the ships and vessels wholly owned by citizens of the States of North Carolina,



and Rhode Island and Providence Plantations."® Thus a clear distinction between the privileges granted to

citizens of the United States, and those which by favor were extended to the citizens of the two States
named, was made. After North Carolina had ratified the Constitution, all of these provisions were extended
to North Carolina and ports of entry, etc., established in that State.

By an act approved March 1, 1790, provision was made
! Story's United States Laws, p. 31. 2 Id., p. 53.
3 Story's United States Laws, pp. 52, 53.

for taking a census of the people of the United States. At that time, North Carolina having come into the
Union, the census was provided for her. Rhode Island not having done so, was not mentioned in the act.
After Rhode Island came into the Union, the census act was, by an act approved July 5, 1790, extended to
Rhode Island. So the judicial system was extended to Rhode Island, and the tariff laws and laws for
regulating commerce, etc., were extended to the same.'

This action of the Federal government was a concession on its part that it had no power to legislate within
the territory of the two States which had not ratified the Constitution, because those two States had
delegated no power to Congress for that purpose. This non-action of Congress, followed by its action taken
upon the ratification by each of these States of the Constitution, is indubitable evidence that the
Constitution was only ordained for each of those States by its own people and for itself, and that the action
of all the other States could give no authority whatever to the Constitution within the limits of those
refusing. This peculiar condition of things, however, requires further elucidation.

By the Articles of Confederation, the thirteen States were bound together as a confederacy, with certain
rights of intercommunication and of relationship in the league established by these articles, and one of these
articles provided that they should not be amended or altered but by the action of Congress, and of the
legislature of every State consenting thereto. It was therefore sought to ratify this new Constitution, which
was amendatory of these articles and was intended to supersede them, by the concurrent action of not less
than nine States, without regard to the dissenting action of not more than four States.

The question would then naturally arise: How could the eleven States, who had ratified the Constitution by
the conventions of its respective people, supersede the obligations

! Story's United States Laws, vol. 2, pp. 107, 108, 110, 112.

of the Articles of Confederation between the thirteen States, when two of the States refused to ratify the
new Constitution? This presents a very difficult question, and one which was very much considered by the
great men of the period, among whom were the writers of "The Federalist."

It was considered by Mr. Madison with great ability as already quoted,' and he vindicates, upon the ground
of the "transcendent and precious rights of the people to abolish or alter their governments as to them shall
seem most likely to effect their safety and happiness," the action of the convention in allowing less than
unanimity of the States to make the proposed change from the Articles of Confederation to the Constitution
of 1789.

It is no doubt true that the Federal Constitution, adopted by the sovereign people of the several States, was
paramount to the Articles of Confederation, which had been adopted only by the legislatures of the States,
and that the States ratifying the Constitution by the sovereign voice of their several peoples might well
claim that they were justified in seceding from the two States who refused to ratify, with whom they had
been confederated only by the delegated authorities of the legislatures of the respective States.



It is very obvious, however, that the delicacy of this question gave rise to the peculiar provisions of the
laws which, we have already stated, were passed prior to the ratification of North Carolina and Rhode
Island, relating to duties upon articles from those States. But if North Carolina and Rhode Island had
obdurately refused to adopt the Federal Constitution, the permanent policy of the government of the United
States must have treated them as foreign States and the eleven as having seceded from the original
confederation. And it is to this possibility of a revocation of the Articles of Confederation by the sovereign
act of the people to which Mr. Hamilton referred in the statement already

! Federalist, No. XL; ante, § 144.

quoted,' and which made it important that the new Federal Union should be based upon the consent of the
people of the States, and not upon that of their legislatures.

§ 149. All difficulty was, however, removed by the accession of the two States; the one within nine months
and the other within fourteen months after the new government went into operation.

The old confederation was ratified by the legislatures of the States; the Constitution of the United States by
the peoples of the respective States. The former had rested on the delegated power of the States; the latter
was founded on the will of the delegating sovereignty of each State. The one was a confederacy by State
governments; the other is a confederacy by State peoples. The former is made by legislatures; the latter by
the sovereign Bodies-politic of the States of the Union.

All the historic facts above recited show that the Articles of Confederation were the first Federal
Constitution between the States; that they were so named by all the States and by Congress in
recommending the Federal Convention of 1787 to revise and amend them; that the Philadelphia convention
of 1787 was recommended by Congress "for the sole and express purpose of revising said Articles so as to
make the Federal Constitution adequate for the exigencies of the Union;" that the Philadelphia convention
did revise that first Constitution, and that the Constitution of the United States is the revision of the
"Federal Constitution" for the United States of America. It is the same organism — the same union between
States — based upon diverse foundations; the one on the delegated, the other on the delegating authority of
the States; the same organism, with increased power, and reform in the machinery of its operations, but the
same United States of America, under the Constitution of the United States, as they had been under the
Articles of Confederation.

That this is true is established by the authority of the
! The Federalist, No. XXIL

Constitution itself. In Article VI it is provided: "All debts contracted, and engagements entered into, before
the adoption of this Constitution shall be as valid against the United States under this Constitution as under
the Confederation; ... and all treaties made, or which shall be made, under the authority of the United
States, shall be the supreme law of the land."

It has been sought to overthrow these conclusions by the language of the preamble of the Constitution of
the United States, which is in these words: "We, the people of the United States, in order to form a more
perfect union, establish justice, and assure domestic tranquillity, provide for the common defense, promote
the general welfare, and secure the blessings of liberty to ourselves and posterity, do ordain and establish
this Constitution for the United States of America." Upon the basis of this language the question is asked:
Does it not say, "We, the people of the

United States?" Does it say, "We, the people of these several States, do ordain and establish?" Does not the
Constitution, then, itself declare that it is ordained by one people — "the people of the United States," one
civil Body-politic, — and not by the peoples of the several States, as distinct and independent Bodies-
politic?



This view is that maintained by Judge Story in his "Commentaries on the Constitution."' He says: "The
people do ordain and establish — not contract and stipulate with each other. The people of the United
States — not the distinct people of a particular State with the people of other States. The people ordain and
establish a Constitution — not a confederation." He cites for this the language of his own opinion in Martin
v. Hunter,” in which he says: "The Constitution was ordained and established, not by the States in their
sovereign capacities, but emphatically, as the preamble of the Constitution declares, 'by the people of the
United States." He insists that it forms a "Constitution, not a Confederation."

"Vol. 1, § 352.

> 1 Wheat. 304, 324.

This view is plausible, but a critical consideration of it will show it is unsound.
Two propositions may be laid down:

First. These words are descriptive of the party or parties who do the deed — who ordain and establish the
Constitution; not of those who do not do the deed and are not party or parties to it.

Second. They describe the party or parties to the act; not a party who shall exist by virtue of or as a result of
the act.

If, then, these words describe those who ordained the Constitution, we may ascertain their meaning by
learning what is a fact. It may be admitted that the words are susceptible of two meanings: one, as insisted
upon by Judge Story, that the Constitution was ordained by the people of the United States as one civil
Body-politic — as one people; or second, that it was the people of the United States, because it was the
people of each State acting separately, and of all in combination.

The non-use at that day of the plural form of the noun "people" made it unusual to have said, "We, the
peoples of the United States," and more proper to have said, "We, the people of the United States," when it
meant the combined act of the people of the several States. When in ordinary language we speak of the
people of Europe, we surely should not be hold to mean that they were one civil Body-politic.

The true meaning, therefore, of the words will be obtained by an answer to the inquiry, who were the
parties or the party who ordained the Constitution? Was it the people of the United States as one people —
as one civil Body-politic? If so, When? Where? How? So far from it, we have seen that Congress, the only
organ of all the States, had nothing to do with its adoption, and was expressly and purposely shut out from
all action upon it, except as the medium of sending it to the true ordaining authority, — that is, to the
legislature of each State, who were to submit it to a convention of the people of each State to be by it
ratified for the State.

To interpret the preamble, then, as meaning "the one people of the United States as one civil Body-politic,"
is to interpret it as meaning a historic falsehood, and one which could deceive nobody at the date of its
utterance. On the contrary, it has been shown that for the people of each State it was ratified by the
convention of that people as a separate and distinct Body-politic; that without that ratification by such
convention it had no force or authority upon the people of that State.

It was proposed by a convention composed of delegates elected by the legislatures of the several States, —
not of deputies elected by all the States, as one civil Body-politic in any form. The States voted as co-equal
States in the Federal Convention. The Constitution itself declared that it was "done in convention by the
unanimous consent of the States present." It was signed by the deputies as deputies of these several States.
The people of each State in convention ratified it for itself alone; was bound only by its own act, and could
bind no other State. It went into operation only as to the eleven States who ratified it, and did not bind two



who respectively refused to ratify it. That is, the United States, as a unit embracing thirteen States, could
not, though eleven States consented, bind two who dissented. The Constitution in its terms declared that
"the ratification of the conventions of nine States shall be sufficient for the establishment of this
Constitution," — not over all the thirteen States, but "between the States so ratifying the same." Thus the
Constitution itself provided that it might be established for only nine of the thirteen United States, and
might leave four out of the Union established thereby unbound by the Constitution because they severally
refused to ratify it.

We have shown that, as a matter of fact, two did refuse to ratify it, and were treated by the government,
established by the Constitution for the eleven States ratifying the Constitution, as foreign States to the
Union.

If, therefore, the words, "we, the people of the United

States," mean "we, the people of the United States, as one civil Body-politic, do ordain the Constitution for
its thirteen fractional parts," it supposes what history says was a falsehood; but if it means that "we, the
people of each State of this Union, acting for itself and all others agreeing to its ratification, ordain the
Constitution," it speaks the truth.

In determining, therefore, the meaning of the equivocal words, we are placed in the dilemma of accepting
an interpretation which history falsifies or which history confirms. In this dilemma, can we hesitate to
accept that which is consistent with historic facts, rather than that which historic facts condemn as false?

§ 150. In the Virginia convention, called by the legislature of that State to consider the Constitution, Patrick
Henry, who was greatly alarmed at the evil consequences which would result from the ratification of the
Constitution, which, with wonderful prevision, he pointed out, and which he desired so to present as to
prevent ratification, sounded the note of alarm upon the use of these words in the preamble.

He said:' "That this is a consolidated government is demonstrably clear; ... what right had they to say, We,
the People? ... who authorized them to speak the language of We, the People, instead of We, the States?
States are the characteristic and the soul of a confederation. If the States be not the agents of this compact,
it must be one great consolidated national government of the people of all the States."

Again he said: "Have they said We, the States? Have they made a proposal of a compact between the
States? If they had, this would be a confederation; it is otherwise most clearly a consolidated government.
The question turns, Sir, on that poor little thing — the expression We, the people, instead of the States of
America."

! Debates of the Convention of Virginia, p. 28.
2
Id., p. 42.

This alarm sounded by the prophetic orator, "who had been elected as a deputy from Virginia to the Federal
Convention, but declined to go," was answered by several gentlemen in the convention. Governor
Randolph, a prominent member of the convention, said:' "The gentleman then proceeds, and inquires, why
we assumed the language of "We, the People?' I ask why not? The government is for the people; and the
misfortune was, that the people had no agency in the government before." In this remark he obviously
refers to the fact that the confederation had been adopted by the legislatures of the States, while this
Constitution was to be ratified by the people of the

States.



Judge Edmund Pendleton, president of the convention, said:* "But an objection is made to the form: the
expression We, the people, is thought improper. Permit me to ask the gentleman who made this objection,
who but the people can delegate powers? Who but the people have a right to form government? ... If the
objection be, that the union ought to be not of the people, but of the State governments, then I think the
choice of the former very happy and proper. What have the State governments to do with it? Were they to
determine, the people would not, in that case, be the judges upon what terms it was adopted."

General Henry Lee also said, in reference to the use of the

expression, "We, the people," and not "We, the States:"* "This expression was introduced into that paper
with great propriety. This system is submitted to the people for their consideration, because on them it is to
operate, if adopted. It is not binding on the people until it becomes their act. It is now submitted to the
people of Virginia. If wo do not adopt it, it will be always null and void as to us. Suppose it was found
proper for our adoption, in becoming the government of the people of Virginia, by what style should

! Debates of the Convention of Virginia, p. 32.
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it be done? Ought we not to make use of the name of the people? No other style would be proper."”

Again he said, referring to a statement made by Mr. Madison:' "If this Were a consolidated government,
ought it not to be ratified by a majority of the people as individuals, and not as States? Suppose Virginia,
Connecticut, Massachusetts and Pennsylvania had ratified it; these four States, being a majority of the
people of America, would, by their adoption, have made it binding on all the States, had this been a
consolidated government. But it is only the government of those seven States who have adopted it." (Seven
States only had ratified it up to that date.) "If the honorable gentleman will attend to this, we shall hear no
more of consolidation."

The clear and logical statement of James Madison, who was a member of the Federal Convention, and
more than any other man may be regarded as its originator, is conclusive on this point. He said:* "Who are
parties to it? The people — but not the people as composing one great body —

but the people as composing thirteen sovereignties; were it, as the gentleman asserts, a consolidated
government, the assent of a majority of the people would be sufficient for its establishment, and, as a
majority have adopted it already, the remaining States would be bound by the act of the majority, even if
they unanimously reprobated it; were it such a government as it is suggested, it would be now binding on
the people of this State, without having had the privilege of deliberating upon it; but, sir, no State is bound
by it, as it is, without its own consent. Should all the States adopt it, it will then be a government
established by the thirteen States of America, not through the intervention of the legislatures, but by the
people at large. In this particular respect the distinction between the existing and the proposed governments
is very material. The existing system has been derived from the dependent derivative authority

! Debates of the Convention of Virginia, p. 135.
2 1d., p. 76.
of the legislatures of the States; whereas this is derived from the superior power of the people."

This language of Mr. Madison is in accord with the statement made by him in the thirty-ninth number of
"The Federalist," already quoted.' He says: "This assent and ratification is to be given by the people, not as
individuals composing one entire nation, but as composing the distinct and independent States to which
they respectively belong. It is to be the assent and ratification of the several States derived from the



supreme authority in each State — the authority of the people themselves.... The act of the people as
forming so many independent States — not as forming one aggregate nation.... It is to result neither from
the decision of the majority of the people of the Union, nor from that of the majority of the States. It must
result from the unanimous assent of the several States that are parties to it, differing no otherwise from their
ordinary assent than in its being expressed, not by the legislative authority, but by that of the people
themselves. Were the people regarded in this transaction as forming one nation, the will of the majority of
the whole people of the United States would bind the minority.... Each State, in ratifying the Constitution,
is considered as a sovereign body independent of all others, and only to be bound by its own voluntary

act."

Chief Justice Marshall, who was a member of the Virginia convention which ratified the Constitution, and
who heard the objections made to these words by Patrick Henry, and the full answer to him by Madison,
and who voted for the ratification of the Constitution, in McCulloch v. Maryland®

said:

"The convention which framed the Constitution was, indeed, elected by the State legislatures. But the
instrument, when it came from their hands, was a mere proposal, without obligation or pretensions to it. It
was reported to the then existing Congress of the United States, with a request

''§ 144,
* 4 Wheat. 403.

that it might ' be submitted to a convention of delegates, chosen in each State by the people thereof, under
the recommendation of its legislature, for their assent and ratification.' This mode of proceeding was
adopted; and by the convention, by Congress and by the State legislatures the instrument was submitted to
the people. They acted upon it, in the only manner in which they can act safely, effectively and wisely on
such a subject, by assembling in convention. It is true, 