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INTRODUCTION

1937

In 1831, something more than a century ago, a young French aristo-
crat came to the United States to investigate that new spectacle of
popular rule, in which his faith, at that time, was not oversanguine.
Four years afterward Alexis de Tocqueville, then thirty, published
his Democracy in America, a work which has ever since remained a
prime authority in the literature of government. Unlike most for-
eign visitors to the young, undeveloped country, De Tocqueville
made a patient and deep study of the American system, to which he
became a philosophic convert. The Constitution he regarded as the
greatest ever framed; as for the Supreme Court, “a more imposing
judicial power was never constituted by any people.” The judicial
prerogative of interpreting the basic law was, in his eyes, one of the
greatest of human developments for the safeguarding of popular
liberties. But the thing upon which this keen commentator laid
especial emphasis was the absence, in America, of centralized ad-
ministration. He came from a land in which the nation’s capital
extended its dominion to the remotest corners. In every detail of
life the French citizen found himself in the closest contact with the
national authority. His local taxes were collected by emissaries sent
from Paris; his schools, his churches, the public roads, the bridges
and ferries, the administration of petty courts, the police — all these
were under the thumb of the royal government. No Frenchman
could move from one section of France to another — from depart-
ment to department, from town to town — without a passport issued
by this omnipresent officialdom. The lack of an overweening Provi-
dence like this in the United States came to De Tocqueville as a
refreshing breeze. It was, he insisted, the circumstance that made
the United States such a radically different phenomenon from any-
thing known in Europe. ‘“Nothing is more striking to a European
traveller in the United States than the absence of what we term the
Government in the Administration. . . . The administrative power
in the United States presents nothing either centralized or hierarchical
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in its constitution; this accounts for its passing unperceived.” No
writer ever described more charmingly than De Tocqueville the town
governments of New England; he contrasted them most favorably
with the communes of France. The latter entities depended in prac-
tically all the details of administration on the bureaucrats of Paris,
and were, in consequence, abandoned to “so incorrigible an apathy
that they seem to vegetate rather than to live. . . . When, on the
other hand, I observe the activity, the information and the spirit of
enterprise in those American townships I see that society there is
always at work.”

Should De Tocqueville visit the United States to-day, he would
find the situation considerably changed. That decentralization which
he so admired in the first third of the nineteenth century is no longer
the prevailing order of things. By decentralization the Frenchman
did not mean what was understood in this country, then and after-
ward, as State rights; he was not thinking so much of government
as of administration. Government in its large sense, he said, should
always be centralized, but administration — the supervision of a
thousand and one details of authority essentially parochial in ex-
tent and influence — should be entrusted to local hands. The danger
to liberty came, the French prophet declared, when both government
and administration were centralized. “It is evident that a centralized
government acquires immense power when united to a centralized
administration. Thus combined, it accustoms men to set their own
will habitually and completely aside; to submit, not only for once, or

upon one point, but in every respect and at all times. . . . A cen-
tralized administration is fit only to enervate the nations in which it
exists, by incessantly diminishing their local spirit. . . . It may

insure a victory in the hour of strife, but it gradually relaxes the
sinews of strength. It may help admirably the transient greatness
of a man, but not the durable prosperity of a nation.”

So far as the conception of Nationalism is concerned, as dis-
tinguished from the system of local administration so precious to
the Frenchman, recent developments in this country are not par-
ticularly new. The history of the Constitution, as outlined in the
following pages, might be summed up in a single phrase: “From
Nationalism to Nationalism.” The proposal which the Virginia
statesmen most forward in calling the convention presented to their
associates was a plan for a national government. This is the be-
ginning of the ensuing story. The fact that it closes with the
recrudescence of the same note shows how deep a hold this aspiration
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has always had on the American people. Phenomena, even in so
progressive a nation as the United States, do not change. One keenly
alert for historic parallels could find many in the situation that
confronted the statesmen of 1787 and that which faces their suc-
cessors to-day. It was then, as it is now, a time of social unrest.
It was an age of strange economic doctrines, of currency inflations,
of wild expansions of credit. “Stay laws” to postpone the payment
of debts were the rule everywhere, as moratoriums were in the recent
depression — not then approved by courts and the public as they are
now. The relation between foreign debts and foreign trade seemed
to be as little comprehended in the eighteenth century as in the
twentieth. Lawlessness as much appalled Washington as it does
thoughtful Americans now. Is it fantastic to see certain resem-
blances between Mr. John Llewellyn Lewis and Daniel Shays?
Modern historians do not regard Shays as quite so odious a charac-
ter as he appeared to the conservatives of his own time; possibly
opinion a century hence will look upon Mr. Lewis with a more
favoring eye than do many of his contemporaries; yet in defiance of
law, in disregard of judicial pronouncements, the two figures, repre-
sentatives of similar uprisings in two periods, have much in common.
But perhaps the most suggestive similarity between the present age
and that of a century and a half ago is the prominence of the perennial
issue — commerce among the states. That was the consideration
directly prompting a “more perfect union”; that is the matter as
uppermost in prevailing constitutional problems as it was in Wash-
ington’s time. It was not completely solved by the convention;
it is not completely solved yet. But the cries of contemporary re-
formers sound much like those in the discussions preceding Phila-
delphia. “More power to Congress!” was the Hamiltonian demand
for settling a confused fiscal situation, and “More power to Con-
gress” is the slogan now on the lips of progressive thinkers.

Turn to those early sessions of Philadelphia, and particularly
glance at the “plan” the Virginia statesmen brought to the con-
vention. These leaders had no desire to form a loose confedera-
tion. Their Nationalistic outlook would startle even the most
imaginative Americans of the present day. They visioned a con-
tinental nation, exercising complete, unrestricted sovereignty, with
the states reduced to the administrative districts which De Tocque-
ville afterward insisted was their proper function. ‘“Virginians,
Pennsylvanians, New Englanders,” might in future be useful words
to describe geographic origin; as governmental designations they
were to lose significance. The “Fathers” foresaw the need of a
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new political being — the American citizen. State barriers they
would have almost obliterated. Had James Madison won his battle
in the convention, Virginia, Massachusetts, New York, and the proud-
est of the ancient commonwealths would have been reduced to
“counties” in an integrated nation. No words were more deprecated
in this continental viewpoint than ‘“federation” and “federal.” “Na-
tional government” was the expression constantly on Virginian lips;
““a government that operates not on states but on individuals.” The
scheme Virginia and Massachusetts fought for in 1787 would have
satisfied the most extensive plans of the present administration. Had
that constitution been adopted the most far-reaching recent legis-
lation would not have been overruled. We should at present have
a House of Representatives elected by the people, a Senate chosen by
this House, and a President “appointed,” not by an Electoral Col-
lege, but by a “national legislature.” Those who look with dismay
upon a Supreme Court deciding the constitutionality of laws should
keep in mind the even more extensive powers entrusted to the ju-
diciary by the ‘“Virginia plan.” This established a so-called Council
of Revision not unlike that exercised in Colonial times by the Privy
Council of England. This Council of Revision, composed of the
Executive and “a convenient number of the national Judiciary,”
was to examine all laws passed by the national legislature, as well as
those of the several states. On all such measures it was to possess
the veto power. But keep in mind an all-important fact: this veto
was to be not a judicial, but a political prerogative; it was to be
utilized for deciding not the constitutionality of laws, but their
desirability as public policy. Thus the Supreme Court was to have
two opportunities to set aside acts of Congress: first as part of the
Council of Revision, and secondly in its capacity as a judicial body,
passing on constitutional questions. This was the chief reason the
Madisonian proposal was rejected. It made the courts a part of the
legislative department. It thus upset that system of “checks and
balances” which the framers regarded as indispensable to liberty.
It was urged that the courts would have their power over legislation
in due course, and a power that would be confined to their judicial
capacity. “As to the constitutionality of laws,” said Luther Martin
of Maryland, “that point will come before the judges in their proper
official character. In this character they have a negative in the laws.
Join them with the Executive in the revision and they will have a
double negative.” Therefore the plan was dropped — fortunately
for the future of the nation.

But probably, under the constitution proposed by Virginia, the
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constitutionality of acts of Congress would never have arisen. For
the Congress under that system would have been a congress of vir-
tually unlimited jurisdiction. Those problems of “strict construc-
tion” and “implied powers” that so plagued Jefferson and Calhoun
would have cut no figure in history. The scope of Congress in legis-
lation to-day would be almost as comprehensive as that of the
British Parliament. For the Virginia plan gave the lawmaking
department the right to “legislate in all cases in which the separate
states are incompetent and in which the harmony of the United
States may be interrupted by the exercise of individual legislation.”
That resounding, though rather indefinite phrase would have swept
within its purview practically all the matters the suggested Ameri-
can parliament might choose to regard as its province. There would
be to-day no Section 8 of Article I, with its list of topics to which
the legislative right extends; there would be nothing in the present
written instrument about ““interstate commerce,” “common defense,”
“general welfare,” “army” and “navy”; nothing about laying taxes
and imposts, and the other concerns to which the legislature, in the
form finally decided, was to be restrained. The new American
national sovereignty would reign supreme, subject only to such limita-
tions as Congress should see fit to impose upon itself. In other
words, it was planned that state lines should all but vanish and that
the American people should be welded into that “consolidated
union” so apprehended by Patrick Henry and George Mason. Under
such an all-embracing authority in Congress the Rooseveltian regu-
lations of industry, mining, trade, commerce, and agriculture, the
price fixings and limitations of output, the regulations of labor,
would have been “constitutional.” Nothing that Congress should
see fit to do would be “unconstitutional,” for its dominion would be
unbounded.

It is not likely that the advocates of an omnipotent Congress, in
1787, had in mind anything resembling recent developments. They
would have centralized governmental power, but it is not likely
that the same treatment would have been extended to the multitudinous
details of local administration. The attempt of the existing régime
to accomplish this administrative centralization and to do so under
the protection of a Constitution erected on lines of definite limita-
tions has produced one of the greatest “constitutional crises” in the
annals of that document. This development appears, not only in
those departures that loom largest in the public mind, — industrial
codes, agricultural adjustments, regulation of bituminous coal, con-
trol of relations between employer and employed, — but in a multi-
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tude of other extensions of the central authority. The new Ameri-
can government now in process of formation is not only one which
supervises interstate commerce under the widest definitions of that
term, but one which engages in numerous activities intimately affect-
ing the citizen in his everyday life. It gives financial relief to mil-
lions of unfortunates; it clears the slums in cities, assists the people
in building homes, pays off the mortgages on the farm, constructs
roads, parks, bridges, and transportation systems for localities, sub-
sidizes Federal theatres, promotes literary and scientific research,
furnishes amusement for the masses, and finances lighting plants and
an infinite variety of public works. Plans are already under dis-
cussion that look ultimately to the assumption, by the national power,
of primary education — a responsibility of government which, in
the United States, though not in bureaucratic countries, has im-
memorially been regarded as the duty of small governmental units.

The newest Nationalism — or, as De Tocqueville would call it,
centralization — represents a departure from the ideals of the earlier
prophets, because it really amounts to an attempt to create a new
American world. That is the significance of those four measures
that have so astounded the conservative mind : the National Industrial
Recovery Act, the Agricultural Adjustment Act, the Bituminous
Coal Act, and the National Labor Relations Act. Some future Gib-
bon, uncovering the aspirations of the past from its superficially
prosaic monuments, will be able to draw from these pieces of law-
making the portrait of a new civilization. From them will appear
a society of 130,000,000 Americans bearing little resemblance to
the one in which they had been nurtured. Almost all the activities
of life will be subject to the control of an outside power ; the citizen,
in his daily routine as well as in his avocations, will find a paternal
government constantly at his elbow. For good or ill, the Roose-
veltian measures substitute for the present body politic a new form
of the American State. Through them all there runs the same
general purpose. The regulation of industry, trade, business, agri-
culture, mining, and social and labor activities is to be only secondarily
the responsibility of nation and state. It is to be transferred to a
multitude of bodies, almost unofficial in character, operating under
“codes” of their own manufacture. The United States is to be the
scene of thousands of minute legislatures which, to all intents and
purposes, are to exercise plenary lawmaking power. In the field
of industry these authorities are to be the associations which, as in-
formal groups, have grown up in connection with manufacture and
trade. They are to have dispensation to legislate on all questions
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that arise in the complexities of business, to fix prices, regulate out-
put, establish principles of competition, determine wages, —on
the basis of collective bargaining with employers, — and decide such
questions as hours and conditions of employment. They are to
draw up “codes of fair competition” which are to have the force
of law. The trade groups enforcing them can compel obedience,
inflict fines upon refractory individuals, and have recourse to the
United States courts to punish malefactors. The only power above
them is the President himself. Under a benign and unenergetic
Executive, the control of American industry could pass into the hands
of thousands of trade associations. Under a President ambitious
for power, this dominance could be concentrated in one man.

In the achievement of similar ends in the bituminous-coal in-
dustry a special commission is to be created in the Department of
the Interior. Under this body are to be established twenty-three
coal districts, each under the dominion of a district board. These
boards will fix prices for coal and wages and establish working con-
ditions of employees — again under a system of collective bargaining.
Similarly the purpose of the Agricultural Adjustment Act is to give
the Federal government complete control of agriculture, to regulate
acreage and production and to control prices. Under the act the
agriculturist is to have little independence as to the amount of soil
he can plant, the kind of crops he can grow, or the prices at which
he will sell them; practically his every activity is to become subject
to the orders of representatives of the agricultural department.

Labor relations, in this reorganized society, are to be placed in
the hands of a Federal Board, appointed by the President, and sub-
sidiary boards placed in several parts of the country. These boards
constitute a species of labor court, before which workers can bring
their grievances, and which have the power to force employers to
observe a new code of labor relations. In case of recalcitrancy the
boards can call upon the United States courts to enforce their orders.
The things these tribunals can compel employers to do are, mainly,
to enter into collective bargaining for the establishment of wages
and working conditions, a majority of the workers having the right
to select representatives for this purpose, and to refrain from cer-
tain “unfair practices” such as forming unions of their own and
discharging employees for belonging to workmen’s associations and
soliciting their fellows to do so. The right to strike is specifically
recognized as legally inherent in the workingman.

These measures are intended to solve many of the distressing
problems that have afflicted the people for a generation. Certainly
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the problems in question call for remedial treatment. American
agriculture has passed through many crises in recent years. The
attempts of successive administrations to remedy the evils, especially
to bring the farmer adequate compensation for his products, seem
only to have made a bad situation worse. In trade and industry
devastating competition has reduced conditions to virtual anarchy.
The best efforts to bring about a new order, under such agencies as
trade commissions and antitrust laws, have accomplished little in the
way of real reform. As for the coal fields, bankruptcy has followed
bankruptcy, strike has succeeded strike, until the rich resources of
the nation in a mineral that forms the basis of modern enterprise
seem likely to develop into a curse rather than a blessing. The strife
of labor and capital has demoralized American life for two gen-
erations. Point by point the employee has improved his status, but
there is pretty general agreement that he has not yet attained his full
share in the profits of his toil. A state of scarcely suspended war
has prevailed for years between so-called “capital and labor” and
there is a belief that the interposition of government, if it can es-
tablish a more equitable state of affairs, is justified.

Does the economic salvation of the American people lie in the
old-fashioned system of uncontrolled private ownership and unre-
stricted competition or does a new régime, under Federal oversight,
promise a more desirable solution? The Roosevelt administra-
tion believes that reconstruction of the social and economic struc-
ture is essential to any real improvement, and Congress, under its
pressure, has passed the laws which revolutionize the entire agri-
cultural, industrial, and social world.

It is one thing to decide that such a programme is desirable, and
quite another, under the American system, to discover ways of put-
ting it into effect. The difference between the American and most
other governments is that the national legislature of America, in
passing laws, must point to some definite section in the Constitution
that grants the authority for the enactments in question. Such an
impasse as has recently arisen in the United States, for example,
would have been impossible in England. In recent years the British
Parliament has introduced radical changes without ever raising the
question of its right to do so. It has seriously curtailed the au-
thority of the House of Lords, which meant a fundamental change
in a governmental organization that had existed for nearly a thou-
sand years, but no protest was made that it was trampling on the
British Charter. Under the plan proposed by the Virginia leaders
to the Convention in 1787, no constitutional difficulty would have



INTRODUCTION xvii

confronted the new proposals. But the United States for a hundred
and fifty years has been operating under a definitely written organ
of government. Are there any grants definitely expressed or rea-
sonably implied that make legal the new scheme? Are ‘“codes of
fair competition” warranted by the interstate-commerce clause? Is
the proposed regulation of mining in accordance with a true under-
standing of the same provision? No assertion is made that this
clause supports the wholesale regulation of agriculture. However,
the Constitution does give Congress the privilege of levying taxes
for “the general welfare” and the contention is therefore forthcom-
ing that, under this indefinite permission, the levies made by the
Agricultural Adjustment Act on processors for the benefit of food
producers are in complete accordance with the American compact.

It is because the judicial department has outlawed certain of these
innovations that the present crisis has arisen. There is no constitu-
tional provision, it has decided, that justifies the national control of
agriculture. The justices make no effort to explain the still un-
solved riddle concerning the meaning of the ‘“‘general welfare”
clause, but insist that a tax laid on one part of the community for
the benefit of another part is not a “tax” as that term is understood
under the Constitution. :

As for the National Recovery Act, the Court has discovered two
clauses that make it illegal. That regulating ‘“commerce among the
several states” is not the one on which the strongest emphasis is laid.
The slaughter of chickens in Brooklyn might be admitted to be
interstate commerce, and the Recovery Act would still, according
to the Court, be without Congressional power. Chief Justice Hughes
and his eight concurring associates found an even more serious ob-
struction to this legislation than its declared repugnance to the com-
merce clause. This is that it involves an ‘“‘unlawful delegation of
power.” The very first sentence of the Constitution is cited to
prove the illegality of the thousands of little legislatures, composed
of trade groups, which that act called upon to direct American indus-
try. Consider Article I, Section 1: “All legislative powers herein
granted shall be vested in a Congress of the United States, which
shall consist of a Senate and House of Representatives.” As long
as this stipulation is observed, can convocations of steel manufac-
turers, or shoe men, or laundry owners, or kosher butchers, or dry
cleaners, presume to wield that empire of legislation which the
people have bestowed only upon their chosen lawmakers? For the
Supreme Court insists that the authority with which the obnoxious
act endows them is this power of legislation. The trade associa-
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tions, under the Recovery Act, can establish rules of competition,
determine prices, wages, and conditions of employment; such, the
Court decrees, are legislative prerogatives that affect citizens in their
most intimate concerns, which Congress itself must exercise and
which it has no constitutional right to pass on to others. It is
argued, however, that in certain instances Congress has done this
very thing — that is, at times it has released its own right to legis-
late, and given it to extrinsic groups. The cases chiefly instanced
are the Interstate Commerce Commission, which makes laws regu-
lating transportation; the Federal Trade Commission, which ex-
ercises legislative privileges affecting industrial corporations; above
all the Tariff Commission, which enjoys a delegated power to fix
tariff rates. In these delegations, it is asked, has not Congress,
with the complete approval of the Supreme Court, done precisely
the thing which it is now said that body has no right to do — selected
a group outside itself to legislate? But the present Court draws a
sharp distinction between this Rooseveltian attempt to delegate power
and the former ones. All the established commissions, it declares,
are official bodies and are themselves created by law. Their mem-
bers are appointed by the President and are responsible to him.
Their lines of action are marked out in accordance with certain stand-
ards which Congress has set up. Thus they are really agents of
Congress, carrying out principles which Congress has established.
To create a few regular commissions is quite a different thing, the
Court opines, from giving thousands of code makers roving com-
missions to invent standards of their own and apply them in prac-
tice. “If that conception shall prevail,” says Justice Cardozo, “any-
thing that Congress may do within the limits of the Commerce
Clause for the betterment of business may be done by the President
upon the recommendation of a trade association and calling it a
code. This is delegation running riot. No such plenitude of
power is susceptible of transfer. The statute, however, aims at
nothing else, as one can learn both from its terms and from the ad-
ministrative practice under it.” As all the justices, even the most
“liberal,” were of a settled mind on this point, the Recovery Act may
be regarded as one of those laws so palpably in violation of the Con-
stitution that no reasonable doubt on the point exists, or ever will
exist, whatever new Court may be appointed.

Irrespective of any new definitions of the commerce power, there-
fore, these plans for the regimentation of industry and agriculture,
which in fact constitute the basis of the New Deal, are prohibited by
the Constitution as it is interpreted by the present Court. Thus the
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impasse still exists and the President is still confronted by serious
constitutional difficulties. Unless the Court decides that a new in-
dustrial America ruled by codes does not fly in the face of Sec-
tion 1 of Article I, and unless it decrees that the national control
of agriculture is warranted by the “‘general welfare” stipulation, —
or some other so far uncited Congressional power, — it is difficult
to see how this new transformation of American society is possible
under the present organization.

But in one matter of transcendent importance constitutional in-
terpretation has taken a progressive step. Under the recent cases
the meaning of “commerce among the several states” has been re-
defined. Until the Court spoke on the recent labor-relations meas-
ure, its attitude on this question seemed to be fixed. The point had
arisen in the clearest form in the legislation concerning the coal in-
dustry. In this the national lawmakers had set up commissions that
were intended to exercise almost plenary domination. They were
given a franchise to regulate working conditions at the mine, to fix
wages and hours of employment, and similarly to determine output
and fix prices at which the product could be sold. On what theory
did Congress take to itself virtually dictatorial powers over an en-
terprise that had previously not been subject to its jurisdiction?
Again the interstate-commerce clause! It was asserted that the
mining of coal constituted “commerce among the several states.”
The Court dismissed the contention, set aside the legislation, and
made a sweeping denial that this was the case. In doing so it gave
what seemed a clear and permanent definition of the four words
that have on many occasions taxed all its powers of fine discrimina-
tion.

The wraith of John Marshall was summoned for enlightenment.
For a hundred years the Court, seeking solutions of contemporary
problems, has turned to the writings of this most famous of its
predecessors. “What is interstate commerce?” asked the Court in
1935, and Marshall, as always, was ready with a reply: “Commerce
undoubtedly is traffic, but it is something more; it is intercourse.
Tt describes the commercial intercourse between nations and parts of
nations, in all its branches, and is regulated by prescribing rules for
carrying on that intercourse.” On this principle Chief Justice
Hughes declared that the conduct of business within state lines, the
manufacture of products carried on under local conditions, was not
interstate commerce ; that “intercourse’” between state and state which
Marshall believed necessary to fulfill constitutional requirements was
lacking. On the reading put forth by the administration, said the
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present Chief Justice, Congress in its discretion could assume con-
trol of virtually all the activities of the people — in other words,
perform the multitudinous acts of regulation and control which the
Recovery Act had attempted. But were not these products intended,
to a large degree, for interstate commerce, and did they not ulti-
mately find their way into it? Yes, replied the Court. Then why,
asked the government, were they not interstate commerce and there-
fore subject to be regulated by the commerce clause? Because there
was no “intercourse” in the constitutional sense. While articles were
in process of production or manufacture and while they lay inert
in warehouses, they had not entered the commercial stream. In
this immobile condition such materials were under the exclusive
jurisdiction of the states in which they ‘“rested.” Did Congress
ever have the right to take charge, prescribe conditions of labor and
wages, even to regulate the prices at which they were to be sold?
The opinion of the Court described the precise moment when this
dominion of the general government arose. As soon as a manufac-
tured article left the factory and started on its journey to another
state, — as soon as a ton of coal began a similar journey, — then it
established the “intercourse” which Marshall described as bringing it
within the commerce clause. Chief Justice Hughes’s opinion in
the Bituminous Coal Law drew nicely this distinction. The process
of mining was local, entirely within the states, and Congress, there-
fore, could not touch it with its laws. Above all it could not fix
wages of miners or conditions of employment. But when the coal
was once sent on its travels to different states or to foreign nations,
then it assumed an interstate character. Congress could now step
in and provide the machinery for fixing prices and regulating compe-
tition. Digging inert coal from the bowels of the earth was not
commerce, but putting it on trains and starting it on its passage to
other states was. On that definition of what constitutes ‘“‘commerce
among the states” and what does not, the Hughes Court seemed
prepared to stand.

There are perhaps differences in the manufacture of steel and
men’s clothing from the production of coal that make the former
interstate commerce and the latter a mere local enterprise, but the
non-expert mind does not grasp them. A great steel mill, like that
of Jones and Laughlin of Pittsburgh, draws its raw materials from
fields lying outside Pennsylvania; it manufactures these into finished
products and sends them into other states; these several transactions,
now the Court declares, establish a “commercial stream” that makes
it interstate commerce. A small clothing factory in Richmond, Vir-
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ginia, imports materials from other states, transforms them into
wearing apparel, and sells the result in all the forty-eight states.
This again is “interstate commerce,” subject to supervision under
the historic phrase. It is not necessary to dissect the already cele-
brated opinion further — to point out fine, metaphysical distinctions
that make one commercial transaction a Congressional object of
attention and leave the other out, and to reconcile the latest defini-
tion with previous judicial attempts to explain a controverted sen-
tence. What may fairly be said is that the five decisions rendered
on April 12, 1937, create a new United States. The reign of Con-
gress is now so sweeping that the Republic, in matters of industry,
perhaps of agriculture, has become an integrated nation. Or pos-
sibly it should be said that, if these pronouncements do not in them-
selves create such a new society, others will presently do so, for the
same processes of reasoning, and the same spirit of accommodation
to events, that have extended the meaning of the Constitution to this
point can easily push it into new fields. Thus the Nationalism
which the framers had in mind, as will appear in subsequent pages,
is brought nearer realization. That centralization in both adminis-
tration and government about which Alexis de Tocqueville had so
much to say may be the destiny, after all, of the transformed United
States.

But all obstructions to the process have not yet been cleared.
President and Court still face each other in combat. More than the
interstate-commerce clause, as already indicated, divides these two
departments of government. Two ways of resolving the impasse
occupy the public mind. One is to follow the method the Constitu-
tion itself provides and secure amendments that give the legislative
branch unquestioned authority in all that relates to the American
economy. Another hope lies in “judicial interpretation.” It is
asserted that the Supreme Court, when property is at stake, has
found no trouble in uncovering constitutional justification for meas-
ures protecting and solidifying its “welfare.” The way in which
the “due process” clause has been tortured to subserve such interests
is cited as the most striking instance in point. Is it not possible
that younger justices, more abreast of the times than several of the
present incumbents, more in tune with the modern world, could
devise interpretations that would inaugurate a new America?
Amending the Constitution, it is urged, takes time; at best it is an
uncertain process; whereas a new and invigorated Supreme Court
could be installed quickly, and the desires of the people promptly
written into law. After all, the personal equation enters in when
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reading the more obscure clauses of the Constitution; some doubt,
in any event, enters into all Court decisions, especially those on
which the judges are closely divided. Why not resolve this doubt
in favor of the people as in many cases it has been resolved in
favor of the “privileged”? The difficulty of framing amendments
that would make sure the grants in question is advanced as an-
other stumblingblock to realizing the desired changes in the ac-
credited way.

Considerable misconception prevails as to the tediousness of the
process of amendment. The succeeding pages shed some light upon
this contention. In one hundred and fifty years twenty-one amend-
ments have been added to the Constitution. For the most part these
were changes on which public opinion had been definitely formed
and, in consequence, they were adopted with little agitation or delay.
As will appear, ten amendments — practically all of them regarded
as precious guarantees of liberty and licensed order — were added
in the first year of the general government. Of the remaining eleven,
seven were proclaimed to be in effect within a year after Congress
had proposed them to the states. It took ten months to secure rati-
fication of one of the most momentous of them all, the Thirteenth,
abolishing slavery. The Fifteenth, which extended the suffrage to
negroes, went upon the books thirteen months after its presentation
to the states. The Seventeenth, establishing the election of Senators
by popular vote, required only a year. The Eighteenth, introducing
prohibition, took thirteen months. The Nineteenth, introducing so
radical a change as woman’s suffrage, received the necessary state
approval in fourteen months. Prohibition was repealed in less than
a year. The next to last amendment to be adopted, the Twentieth,
providing, among other things, for the meeting of Congress on Janu-
ary 3 and the inauguration of the President on January 2o, went
into effect eleven months after receiving the approval of Congress.
The four amendments that took a longer time were the Eleventh,
making it impossible for a citizen to sue a state — which was not a
matter on which quick action was important; the lamentable Four-
teenth, supposedly giving civil rights to negroes, on which public
opinion was passionately divided; and the Sixteenth, making consti-
tutional an income tax. The prevailing idea that amendment is a
slow and disheartening method is thus shown, by actual experience,
to be a myth. If a strong public sentiment exists at the present time
for completely changing the relations of nation and state and giving
Congress unquestioned jurisdiction over agriculture and all phases
of industry, the necessary amendments can be attained in a very
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short time — even shorter than the examination made above dis-
closes.

The search for historic parallels is always an engaging occupa-
tion, and for the struggle now taking place between the Executive
and the legislature, engaged in one camp, and the judiciary in an-
other, there are many precedents. The ensuing pages will describe
several encounters of the kind. Such contests began with the found-
ing of the government itself. The first, on a large scale, came in
1798, with the Virginia and Kentucky Resolutions. This was a
“reform” more annihilating than anything propounded in recent
times, for it contemplated the split-up of the nation into an assort-
ment of independent commonwealths, each having an absolute
veto over acts of Congress. Though advocated by Virginians, it
amounted to a complete reversal of the original Virginia plan, for
this gave the general power the right to veto the acts of state legis-
latures, whereas the innovation of 1798 would have given states the
right to set aside the acts of Congress, so far as constitutionality was
involved. Under it the Federal courts would have been completely
shorn of the prerogative of judicial review. This represented Jef-
ferson’s first attempt to dissolve the “Consolidated Union,” and the
Supreme Court as its cementing force; his administration as Presi-
dent was a continuous battle with the judiciary, a warfare unremit-
tingly pursued during his long retirement. His hostility was more
than a matter of words; it found expression in action. Jefferson’s
abolition of the Adams circuit courts, his law limiting the Supreme
Court to one session a year, his attempts to get rid of disliked
judges by impeachment — such was his programme for depriving
the judiciary of power over the Constitution. Nullificationists from
1829 to 1833, again adopting this proposal, sought to substitute
for courts, on constitutional questions, state legislatures or state
conventions. Buchanan interfered with the Court in the Dred Scott
case; the radical Reconstructionists in 1868 muzzled Justice Chase
and his associates ; Grant appointed two judges in 1870 upon whom
he relied to upset the legal-tender decision.

Here are “‘constitutional crises” in which the independence of the
judicial department was the issue in question. The tribulations of
Chief Justice Hughes and his brethren are therefore nothing new.
Marshall’s efforts to maintain the influence of his Court is the com-
parison that looms most prominently. Those who assembled on
January 20, 1937, to witness the administration of the oath by the
Chief Justice to Franklin Roosevelt could profitably have reverted
to a similar scene that took place one hundred and thirty-six years
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before, when Chief Justice Marshall performed the same rite for
Thomas Jefferson. On both occasions the outward scene was all
harmony and good feeling, but, on both, two strong men faced
each other with widely different opinions of the réle that the judicial
department should play in the American system. That solemn mo-
ment in 1801 started one of the fiercest contests that American his-
tory has known, and similarly the peaceful meeting in January 1937
has proved to be the prelude to a struggle that promises to be historic.
Just as Jefferson found himself confronted by a Court entirely
selected by his political antagonists, with “predilections” different
from his own, so Franklin Roosevelt has inherited a judiciary
largely formed by Presidents standing far apart from him in con-
ception of governmental power. The conflict in both instances was
probably inevitable.

Not impossibly the historian who, a half century hence, reviews
the “constitutional crisis” of 1937 will find it chiefly interesting for
its revelation of one great weakness in the fundamental instrument.
Perhaps by that time this lapse will have been rectified by amend-
ment. That is Article I1I, which deals with what the Constitution
itself calls “the judicial power.”  This power, which, in many ways,
has developed into the greatest of all, was left by the framers in
indefinite shape. So far as the “one Supreme Court” for which it
provides is concerned, they merely prescribed that the judges serve
during “good behavior” and that they receive a fixed compensation,
not to be decreased during their term of office. No other courts
were imperatively established, their creation being left to the dis-
cretion of Congress. No number of judges of the Supreme Bench
or on the “inferior courts” was set forth. That too was left for
Congress to determine. The appointment of all judges, Supreme
and “inferior,” was placed in the hands of the President. The re-
sult is that the President and Congress, working in harmony, have
this third department of government, which many look upon as
superior in authority to both, at their mercy. Congress can elimi-
nate all the district and circuit courts from the national system; it
can reduce or increase the membership of the highest Court at
pleasure; and thus the President and the Senate, in their choice of
incumbents, can “dominate” the whole extensive régime of constitu-
tional law. And the Constitution gives them an even greater power.
The second section of Article III concerns itself with jurisdiction.
On the surface it seems wide-sweeping enough to satisfy the most
Nationalistic mind; it extends to all cases “in law and equity arising
under this Constitution” and “the laws of the United States.”
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That evidently gives the judiciary the right to enforce and interpret
the measures of the national legislature. But a careful reading
shows that it is only by the sufferance of Congress itself that this
great authority can be wielded. Original jurisdiction in all these
cases is the province of the “inferior courts,” not of that loftier
body which is now so conspicuous in the public eye. The Supreme
Court has original jurisdiction only in “all cases affecting ambassa-
dors, other public ministers, and consuls, and those in which a
State shall be party.” In other concerns, including “the laws of
the United States,” — all the legislation passed by Congress, such
as the laws that now occupy the centre of the stage, — its jurisdiction
is appellate. It passes on them only as they come up on appeal from
the “inferior courts.” But there is a final clause that, in the event
of a hostile and revolutionary Congress, can reduce Chief Justice
Hughes and his companions to helplessness. They are to exercise
their appellate power “with such exceptions and under such regula-
tions as the Congress shall make.” An act passed by the House
and Senate, therefore, can limit the Supreme Court to considering
only cases affecting ambassadors, consuls, and those in which a State
shall be a party, for those are the only matters in which the Consti-
tution gives it express original jurisdiction. Such departures as
National Recovery Acts, Agricultural Adjustments, Bituminous
Coal, Hot Oil, Tennessee Valley Authority, Minimum Wage, and
Child Labor can be snatched from its consideration. How this
power was used in Reconstruction times will appear in an ensuing
chapter. One of the greatest prerogatives possessed by Congress
is that it can instantaneously destroy the great Court and the entire
judicial hierarchy that has so frequently placed itself athwart its
path.

This weakness in the American system has not escaped foreign
observers. No shrewder mind ever analyzed the Constitution than
James Bryce, who, after writing The American Commonwealth,
served for many years as British Ambassador at Washington. No
sincerer friend of the United States ever lived. In the whole
American plan of government nothing so impressed this student as
the Supreme Court. Like most British publicists, and. like his
French predecessor De Tocqueville, he regarded the judiciary as
America’s greatest and most original contribution to the science of
government. But in the failure of the Constitution to guarantee
the existence of that Court, especially in its failure to fix the num-
ber of judges, he detected a great peril of the future. The follow-
ing passage, written fifty years ago, must be regarded as one of the
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most inspired prophecies in all political literature. Commenting on
the legal-tender decisions of 1870-1871, Lord Bryce says: —

“This method [that is, this method of appointing judges to ob-
tain the reversal of a judicial decision] is susceptible of further
and possibly dangerous application. Suppose a Congress and
President bent on doing something which the Supreme Court deems
contrary to the Constitution. A case arises under it. The Court
on the hearing of the case unanimously declares the statute to be
null, as being beyond the powers of Congress. Congress forth-
with passes and the President signs another statute more than
doubling the number of justices. The President appoints to the
new justiceships men who are pledged to hold the former statute
constitutional. The Senate confirms the appointments. Another
case raising the validity of the disputed statute is brought up to the
Court. The new justices outvote the old ones; the statute is held
valid; the security provided for the protection of the Constitution
is gone like a morning mist.”

But the future of the United States is not so desperate as that,
despite the present struggle between the Executive and the judiciary.
This nation has weathered “crisis” after “crisis” in the course of a
hundred and fifty years, and popular liberties will survive, what-
ever the outcome of the present contention. The wings of the
Supreme Court have been “clipped” before and they may undergo
this mutilation again. Its story has been an alternating one of power
and weakness; even though it suffer another curtailment in the pres-
ent generation, it will undoubtedly rise into strength in the future.
It has survived even more violent “onslaughts” than that of 1937.
So far it has experienced no such humiliation as Congress visited
upon its head in 1868 when, so far as any review of the Reconstruc-
tion Acts was concerned, the Court was virtually wiped out of ex-
istence. And time and public opinion affect the Court as they
affect all things human. Never has the “flexibility” of this august
tribunal, even its resiliency to public opinion, been so manifest as
now. The process of “packing’ has not been necessary, in 1937,
to bring about complete reversals in its most exalted judgments.
Such changes have been announced in the domain both of national
and of state affairs. Little more than a year after its decree that
production and manufacture are not interstate commerce, the Court
has turned its back flatly upon its own definition and boldly pro-
claimed that they are. Such self-repudiation is as complete as the
position, in 1870, that Congress could not make its national currency
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legal tender and, in 1871, its declaration that it could. The appoint-
ment of sympathetic justices was the preliminary to the reconsidera-
tion of the eighteen-seventies, but the latest “repeal of judicial de-
cision” was obtained without any change in personnel.

The present Court has taken a stand even beyond any of its
predecessors; it has not only annulled one of its own opinions, but
has informed the nation that it was doing so. One change in the
Federal structure, the importance of which has been almost lost
sight of in the alarum of the greater battle, is taking place. The
practice of setting aside state laws passed in the interest of “social
justice” is falling into the discard. The use of the ‘‘due process”
clause for defeating humanitarian legislation, which so irritated
Oliver Wendell Holmes, will soon be a thing of the past. Minimum
wages for women, — probably also for men, — maximum hours of
labor, are no longer beyond the province of the states. The pre-
vailing views of Justice Peckham and Justice Sutherland on these
points the Court has overruled. It is no longer an “impairment of
contract” and therefore a deprivation of liberty without “due proc-
ess” for a state to prohibit working hours of more than ten a day,
or the payment of wages that doom the recipient to a life of squalor,
if not degradation. This epochal change in law and attitude came
on March 29, 1937 — a date that promises to be a great one in the
annals of America’s highest tribunal. In a majority opinion, written
by Chief Justice Hughes, the constitutionality of a law of the State
of Washington providing minimum wages for women was upheld.
This judgment involved no inconsistency on the part of the Chief
Justice, for he had steadily maintained the validity of such legisla-
tion, but it did involve a change in the attitude of the Court as a
body, for it had previously set aside such laws, notably that of the
District of Columbia in the case of Adkins vs. Children’s Hospital.
One phrase of Chief Justice Hughes’s discourse lifts it to a high
plane of moral courage. In casting aside precedents, in “reversing
itself” if you will, the judicial mind customarily proceeds in wary
ways of its own. It ingeniously discovers fine points on which the
case under consideration differs from the one in which the precedent
was established. TIts usual method of taking positions inconsistent
with its past has been, in the words of Chief Justice Taft, sub silentio.
But there was no indirection in this instance. The Chief Justice
brushed aside, almost impatiently, subterfuges of the sort. He boldly
proclaimed : “The case of Adkins vs. Children’s Hospital should be,
and is, overruled.” That is, the Court had seen a new light and made
no effort to conceal the fact that it had changed its mind. In open
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meeting it proclaimed its conversion. In the matter of social legis-
lation, and the supposed impediment presented by the outworn “due
process” business, the Court has simply turned its face in a new
direction and has taken a stand in harmony with the best purposes
of the modern world. These are brave and reassuring words, and
in themselves indicate that, whatever the outcome of temporary con-
troversies may be, the part of the judiciary in the American scheme
of things is by no means at an end.
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PROLOGUE

THis volume makes its appearance in June 1937, one hundred and
fifty years after the framing of the Constitution by the Philadelphia
Convention. The period covered by this century and a half is usu-
ally regarded as one of the most revolutionary in history. If we
were asked what was its predominant characteristic, the reply would
almost certainly be the tendency to change. The era stretching from
the creation of the American Constitution in 1787 to its sesquicen-
tennial in 1937 is the least static in history. Scarcely anything that
the human race looks upon as sacred has escaped mutation. Science,
religion, literature, social and industrial life, education, the mechanics
and economics of existence — instability has been the law of life in
all these departments. In political organization, in the art of govern-
ment, this spirit of eternal restlessness has been especially marked.
Few peoples at the present moment are living under the systems which
their ancestors upheld a century and a half ago. Since 1787 civiliza-
tion has been a world of tumbling thrones, prostrated dynasties, over-
turned constitutions — of new empires, new republics, new and
constantly varying conceptions of the state. Yet in this epoch of
upheaval one political entity has remained intact. The Constitution
of the United States of America is essentially the same instrument
to-day that it was in 1787. Almost alone of all the civic organiza-
tions that existed one hundred and fifty years ago it has withstood
the storms that have overwhelmed mankind since the day of its
adoption. At the outset of our study, therefore, we are confronted
by one arresting paradox : the youngest of the great nations is at the
same time the oldest government.

Nothing enforces this lesson so graphically as a glance at the
map of the American and European world, as it was familiar to the
statesmen of the Philadelphia Convention. It is worth surveying
in some detail. Little shall we discern in its aspect to-day that met
the eye in 1787. The physical globe — the continents, oceans, riv-
ers, islands, and the like — has undergone only slight transforma-
tions. But those artificial creations of man known as nations and
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governments, indicated by imposed boundary lines, show scant resem-
blance to the phenomena of the present day. Even our own Western
Hemisphere, still called the New World, has experienced startling
alterations. On the map of 1787 all of South America was under
the domination of the Spanish and Portuguese monarchies. Cen-
tral America and nearly all of North America extending from the
Mississippi River to the Pacific Ocean was ruled by Spain. This
land is to-day the home of independent, self-governing republics.
Canada was then subservient to the British Parliament; it now
governs itself under what is essentially a constitution, the British
North America Act of 1867. In Europe almost the only govern-
mental form approximating that of 1787 is the Kingdom of Great
Britain. Yet here the likeness is only external, for the democracy
at present masquerading under the shape of monarchy hardly sug-
gests the personal rule of George III. On the Continent metamor-
phoses have everywhere taken place, not only in substance, but in form.
In a century and a half France has lived under three monarchical
régimes, two empires, three republics, a Directory, a Consulate, and
a bewildering succession of constitutions. Spain has known an
alternation of despotisms, republics, foreign interventions, dynastic
wars, constitutions made only to be trampled under foot, and has
finally attained an appropriate climax in contemporary anarchy.
Italy, in 1787, was only a name; the land was split into a group of
kingdoms, duchies, papal states and republics, most of them under
foreign domination; its present unity dates only from 1870, and
even the monarchy then established has in recent years changed to a
dictatorship. In 1787 Germany was also a congeries of large and
small kingdoms, principalities, and dukedoms; in the last sixty years
it has been empire, republic, and Fascist state. Russia, a mediaval
autocracy in 1787, has become a Communistic society. Poland,
though it had undergone one partition, then filled a large space on the
map of Europe. Switzerland was a republic in 1787, as it is to-day,
but its present constitution dates from 1874. The IHoly Roman
Empire, still extant when the Constitutional Convention was sitting,
gave way to the Austro-Hungarian imperium of the Hapsburgs,
and that in turn to the multitude of small nations that came to life
after the World War. The Ottoman Empire, a century and a half
ago, comprised all the Balkans, part of northern Africa and Egypt.
Asia Minor, Syria, Palestine, and a vast extent of territory reaching
as far as the Persian Gulf. This structure has crumbled, and a
variety of new nations, mere geographical names in 1787, have risen
on the ruins. Even the supposedly unchanging East has shown no
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permanence. India, in 1787, was for the larger part still under the
domain of its native princes, British encroachment having only just
begun; in China the now vanished Manchu Empire was intact;
Japan, ruled by an absolute Emperor in 1787, now — ostensibly at
least — is governed by a cabinet responsible to Parliament.

Wherever we look, therefore, changing governments, discarded
constitutions, revolutions, and usurping dynasties have been the rule.
Only the charter drawn up by the fathers of 1787 has suffered little
change. The political form which European statesmen of the eight-
eenth century — that based “on the consent of the governed” —
regarded as the most volatile and transitory has proved, in the vital
test of circumstance, to be the most lasting. It has endured
even the supreme trial to which European governments have been
unequal — that of civil war. When the clash came in 1861, Euro-
pean philosophers heralded it as the collapse of the American experi-
ment. One of the literary curiosities of all time is a book by Edward
Augustus Freeman published in 1863, entitled, History of Federal
Government from the Foundation of the Achaian League to the Dis-
ruption of the United States— a work which the great historian
subsequently published as The History of Federal Government in
Greece and Italy. When one thinks of the United States, main-
taining its vitality in the tumultuous age extending from 1787 to
1937, we are reminded of the Abbé Sieyés, whose active life spanned
the miscellaneous excitements that ravaged France from 1748 to
1836. When asked what had been his chief accomplishment in this
period, the Abbé, once fellow Consul with Bonaparte, replied: “I
have survived.” So has the American Constitution, and in so doing
has met successfully the most searching of tests.

What is the explanation? Other circumstances than the frame
of government must be considered. The influence of climate, soil,
natural resources, abundance of land, racial inheritance, national char-
acter, and habits of life cannot be disregarded. The slightest ac-
quaintance with American history, however, will show that the main
reason for the vitality of that organism which we call the United
States of America is found in the Constitution itself. Walter
Bagehot said that the men of Massachusetts Bay — by which he
signified the American people — could have made any constitution
work. The compliment is not quite deserved. These same men were
making a sorry mess of the constitution — the Articles of Confed-
eration — which this new instrument supplanted. It was precisely
because they could not make that earlier form of union succeed that
they brought forth another which has proved more practical. A
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mere piece of parchment presides over what still is, despite certain
ominous manifestations, one of the two stable governments of the
world.

Anyone who embarks on a survey of one hundred and fifty years
finds an abundance of material. The American Constitution has
produced a great literature of its own. Walter H. Page believed
that, though American literature in its imaginative aspects left much
to be desired, in political writing at least this country stood pre-
eminent. Many of the works dealing with the formation and
history of the Constitution belong to this class. The Federalist,
the letters and speeches of Madison and Hamilton, the works of
Daniel Webster, John C. Calhoun, and Abraham Lincoln, the Com-
mentaries of Joseph Story, Chancellor Kent, and Thomas M. Cooley,
the Reports of the United States Supreme Court, are legal classics
everywhere. Certain histories, such as Bancroft’s Formation of the
Constitution and George Ticknor Curtis's Constitutional History of
the United States, are indispensable to the student of free institutions.
Several of the greatest works on the subject — De Tocqueville’s De-
mocracy m Awmerica, Bryce’s American Commonwealth — are by
foreigners; another, the exhausive Constitutional and Political His-
tory of the United States, is the tribute of a German scholar,
Hermann von Holst, who lived and wrote in Germany, but sub-
sequently settled in the United States and became professor at
the University of Chicago. In more recent times such books as
Charles Warren’s Supreme Court in United States History and The
Making of the Constitution maintain this high tradition. But the
story of the Constitution is more than a succession of court decisions.
That chronicle is a living thing, involving men and events. It is
not only judicial interpretation; it is biography and history. It has
set the stage for many of the most stirring American crises and per-
sonal conflicts. It might be argued that these human struggles, and
not court proceedings, have been the really vital influences in its
survival. No President knew less constitutional law than Andrew
Jackson. Yet it is doubtful whether many judicial edicts accom-
plished as much in establishing the Constitution as did his handling
of the nullification crisis. Webster’s reply to Hayne did more to
make that Charter the realized possession of the American people and
to cement disharmonious states into a nation even than the decisions
of John Marshall. One of the most eminent of modern constitu-
tional authorities, Andrew C. McLaughlin, says that the greatest of
constitutional decisions was rendered, not by the Supreme Court,
but by Grant when he forced the surrender of Lee. This proved to
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be a decision — beyond the power of any court to pronounce — that
settled a seventy years’ argument on the nature of the Union and
the legality of secession. Similarly the failure of the impeachment
of Johnson did what court proceedings could never do in making
inviolate the Presidential office. These developments of the Con-
stitution are its flesh and blood and nervous system, giving vitality
to what had previously been little more than a skeleton of govern-
ment. They explain an anomaly that has astonished foreign ob-
servers — that of a people concentrating on a written document the
intense loyalty and devotion which other peoples have bestowed
ondynasties. An English observer once remarked that the American
Constitution, as a symbol of union and national cobperation, per-
formed the same service in the United States that the Royal Family
did in England.

The succeeding pages, therefore, treat the Constitution in terms of
biography, and biography in two senses. It is the story of the instru-
ment itself, its formation, the causes that brought it to life, its strug-
gles for survival, its triumphs and failures. It is again a survey
of the men most identified with its progress. Who were chiefly re-
sponsible for its creation? Who in subsequent years were its en-
emies, who its friends? Consider the greatest of American states-
men — what did they think of this document? What did they do to
uphold or destroy it? The Constitution, like everything else, is first
of all biography. It was made by men; it was made for men; it has
succeeded and failed to the extent that it has fulfilled human aspira-
tions. This is the reason that the present writer, leaving questions
of jurisprudence to more experienced and competent hands, deals
with our great charter in its biographical aspects.






BOOK I
THE UNITED STATES BECOMES A NATION






I

IN the latter days of March, 1785, two commissions, one representing
Virginia and the other Maryland, met at Mount Vernon, under the
vigilant supervision of Washington. The gathering attracted little
attention at the time, and has not figured extensively in history since.
Yet its outcome, two years afterward, was the Constitution of the
United States. The delegations foresaw no such transcendent re-
sult. Their purpose in meeting at Mount Vernon was merely to
compose differences between the two states on commercial matters.
The deliberations were friendly and informal, and ended in creat-
ing a federation, or something that resembled a federation, uniting
Virginia and Maryland. Between the “ancient dominion” and Lord
Baltimore’s proprietary flowed the Potomac, a river that performed
the double purpose of joining and separating these noble common-
wealths. For two hundred years the navigation of this stream had
caused constant bickerings, and it was to settle these quarrels that
the distinguished Virginians and Marylanders had met in amiable
argument. The constitutional question involved was thus that “in-
terstate commerce” which was an active difficulty in the eighteenth
century, as it is to-day. A year afterward came Virginia’s call for
an assemblage of all the states at Annapolis, a proceeding that, in
its turn, led to the great Convention in Philadelphia in 1787. This
Annapolis “scheme,” as Madison called it, was the immediate con-
sequence of the Mount Vernon treaty. “It seems naturally to
grow,” Madison wrote Washington, December 9, 1785, “out of the
proposed appointment of commissioners for Virginia and Maryland
concerted at Mount Vernon, for keeping up harmony in the com-
mercial relations of the two states.” The cradle of the American
Constitution was thus the home of Washington, and the chief im-
pelling purpose that led to this new form of government was the
necessity of regulating commerce. The thousands of visitors who
to-day flock to Mount Vernon not only are treading the soil that
formed the birthplace of their National Charter, but have before
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their eyes, in the leisurely flowing Potomac River, the great
geographical fact that made inevitable a “more perfect Union.”
Nothing could be more appropriate than that the rooftree of
Washington should have been the scene of the first step in creating
one nation out of thirteen discordant commonwealths. No spot
could more truthfully have symbolized the instinct towards strong
and permanent union that found expression in the Constitution.
No one man had done so much to bring America to this final act of
cooperation as the quiet but forceful gentleman who, two years pre-
viously, had retired to his Potomac home, seeking, as his only re-
ward for his public services, a peaceful old age. ‘At length, my dear
Marquis,” \Washington wrote Lafayette,! indulging in one of his
rare sentimental outbursts, “I am become a private citizen on the
banks of the Potomac, and under the shadow of my own vine and
my own fig tree, free from the bustle of the camp, and the busy
scenes of public life, I am solacing myself with those tranquil en-
joyments of which the soldier, who is ever in pursuit of fame, the
statesman, whose watchful days and sleepless nights are spent in
devising schemes to promote the welfare of his own, perhaps the
ruin of other countries, as if this globe was insufficient for us all,
and the courtier, who is always watching the countenance of his
prince, in hopes of catching a gracious smile, can have very little
conception. I have not only retired from all public employments,
but I am retiring within myself, and shall be able to view the soli-
tary walk, and tread the paths of private life, with heartfelt satis-
faction. Envious of none, I am determined to be pleased with all;
and this, my dear friend, being the order for my march, I will
move gently down the stream of life, until I sleep with my fathers.”
The Revolutionary veteran who wrote these lines little under-
stood that the most difficult years of his life lay ahead, and that an
even greater task than war — the nationalization of his disordered
country under a constitution, the launching of the new Union on
lines which, in the main, still endure — would call him from the
gentle existence he forecast. Had the United States resembled the
peace and quiet of that Mount Vernon which he so charmingly
portrays, Washington might have achieved his dream. But that
placid retreat was not representative of America as a whole. Out-
side its confines, when Washington retired at Christmas, 1783,
everything was turbulence and distraction. And no one knew so
well as the lord of Mount Vernon the nature of the country that
he was leaving behind. No one had had his opportunities for ob-

1 February 1, 1784.
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servation or had drawn from them more accurate conclusions.
The greatest test of government is probably war — especially a
war waged for independence, for such a crisis demands universal
sacrifice, unselfishness, and codperation, the power of massing all
national forces, spiritual and material, to one great end. These
virtues America had displayed only to a moderate extent in the
first contest with Great Britain. It was because Washington had
experienced this failure, because he had fought an eight-year war
without a government at his back, that he, practically above all
other men, felt the need of a strong central power. Perhaps, after
all, we should not go to the Mount Vernon compact of 1785 for
the beginnings of the Constitution, but to Valley Forge in 1778.
For in that trying season the ineptitude of a feeble Congress and
the need of an energetic civic organization had appeared most glar-
ingly. The four men chiefly responsible for establishing the Con-
stitution as the all-powerful force in America were Washington,
Madison, Hamilton, and Marshall. Ts it not significant that three
of these spent that winter at Valley Forge, and learned at first hand
the impossibility of conducting large concerns without the support
of a united and vigorous people?

It would be a simple matter to trace Washington’s career and
demonstrate that his whole life had been a preparation for his cul-
minating work in the establishment of the Constitution. Certainly
by character and experience no man could have been more adapted
to this task. Perhaps Washington’s most striking quality was his
sense of order. Disorganization, whether in his Mount Vernon
estate, the deliberations of Congress, or the management of the
army, was obnoxious to his soul. The man was as methodical as
the solar system. His recently published diaries have disappointed
many admirers; there was nothing Pepysian about this conscientious
recorder of plantings, the behavior of his animals, the steady prog-
ress of his crops, the visits of friends, the state of the weather, the
prices of tobacco and wheat; nothing of those political details and
struggles of party politics so dear to John Quincy Adams. Even
in the great period of the Philadelphia meetings all that appears in
Washington’s diary, day after day, is “Attended convention,” with
an occasional reference to tea drinkings and visits to the playhouse.
This seems to indicate a matter-of-fact range of interests; at least
it shows a disposition precise, observant, concerned above all with
the proper arrangement of time and circumstance. And such had
been Washington’s manner from childhood. Significantly his first
interest as a schoolboy was mathematics, his first occupation that
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of a surveyor. One cannot spend his early years running boundaries
and measuring angles without developing a sense of system and
exactitude, and these qualities the youthful Washington presently
carried into his civic and military life. Not many letters of Wash-
ington’s early period have survived, but his account books are
intact and are as definite as one could ask for the practical details
of his life — the receipts of his surveying, purchases of land, and
the like. In his letter to Governor Dinwiddie, in 1754, when en-
gaged in the Ohio campaign, Washington shows the same con-
cern over the neglect of his men — the failure to pay them regu-
larly, and to supply clothing and shoes — that he afterward evinced
for the soldiers of the Continental Army. Washington’s interest in
the practical and precise has led many, mistakenly, to deny him
imagination; but that his mind was, first of all, neat and practical,
given to logical thinking, proved an asset of immense value to his
nation in the constitutional crisis.

Certainly the Continental Army, at the time Washington assumed
command, offered opportunities in plenty for talents of this kind.
The General’s first emotion, on assuming this responsibility, was
amazement at the aspect of disorder it presented. The real ex-
planation, as he quickly discovered, was not the men, but the absence
of anything resembling an American government. It has become
fashionable to-day to write disparagingly of the Revolutionary
soldier — of his rags, his unmilitary bearing, his lack of discipline,
sometimes even his lack of courage and skill. This was not the
attitude of Washington, who paid high tribute, many times, to the
soldier’s bravery, his willingness to endure hardship, his patriot-
ism and spirit of sacrifice. The trouble was not with the man in
the ranks, but with Congress, which neglected him in the field, left
his family destitute, and provided neither the food nor the arms
with which he could make a creditable showing. Absence of cen-
tralized government — that was the thing which made Washing-
ton’s days so difficult and prolonged the war. Fighting the most
powerful nation in the world with no government worthy of the
name in his support — this is what explains the early disasters of
the Revolution. And the enemy confronting Washington at every
crisis was the lack of a national sense — the habit of viewing every-
thing from the standpoint of local interest. Washington from the
first comprehended his problem as a whole, and demanded a con-
tinental army, while the states, despite the bad demonstration made
by the militia, placed their main reliance on undisciplined levies.
The thirteen commonwealths had drawn up a Declaration of Inde-
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pendence in which they pronounced themselves “the United States
of America,” but Washington, little given to sarcastic outbursts,
described them as the “Disunited States.” The difference in con-
ception of the American State that formed the main political is-
sue for the first seventy years of the Republic, and finally led to
civil war, appeared in Washington’s earliest campaigns. Though
born in Virginia, in the section especially conspicuous for local pride,
the General immediately took his stand for a broader doctrine.

From his first days Washington was a Continentalist — a man
to whom state lines were not so important as a strong national
system. “I have learned,” he wrote, December 20, 1776, to the
president of Congress, “ever since I have been in the service, to
discourage all kinds of local attachments and distinctions of coun-
try, denominating the whole by the greater name of American, but
I have found it impossible to overcome prejudices.” He had rec-
ommended a national army, but Congress responded with eighty-
eight battalions — a force that embodied all the evils with which the
General was contending. For this new army was built on prin-
ciples of particularism. The levies were to be raised not by Con-
gress, but by the states, a quota being assigned each one. They
were to be armed and clothed by the states, and the officers were to
be selected by their localities, not by the central government. What
the scheme really signified is that the American people did not re-
gard Congress as the ruler of the war, that they did not realize
the existence of a national government, that the only “countries”
that controlled their consciousness were the states. In the retreat
through the Jerseys there were many painful demonstrations of this
attitude. The region south of the Potomac — and the future was
to show this clearly — was not the only section where devotion to
the native soil was the only conspicuous form of patriotism. Wash-
ington attempted to persuade New Jerseyites to swear allegiance
to the United States. ‘“What,” they answered in amazement, “is
the United States?” The only country they knew was New Jersey.
A member of Congress from that state arose and denounced Wash-
ington’s action as most improper! Thus at every point and in
every crisis Washington, the Continentalist, the upholder of national
authority, the enemy of sectionalism, was met by this general indif-
ference to centralized power, this insistence on local allegiance, and
this hostility to union. It was the antagonism chiefly responsible
for prolonging the war for seven agonizing years.

A thousand other incidents of the Revolution indicate how
slow a growth was Nationalism in the one-time British colonies;
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everywhere there were Virginians and Pennsylvanians and Massa-
chusetts men, but very few Americans. Washington, however, was
one of this small company. Perhaps, amid all its discouragements,
the greatest service rendered by this war was the education of the
Commander in Chief on national lines. Certainly the need of a
strong central government, superseding the states in certain well-
defined functions, but not obliterating them, was the lesson Washing-
ton drew from the conflict. This need runs through all his letters of
the time. Whether writing from the Heights of Harlem at one
of the most disheartening moments of the war, or from his camp
at Morristown or Valley Forge, the glaring defect of the continental
organization — the lack of union —is ever present. Washington
was no constitutional lawyer, no student of Blackstone or eight-
eenth-century philosophers, no man skilled to draw a frame of gov-
ernment, but seven years in the open camp had taught him practi-
cal lessons beyond the purview of the closet scholar. In a letter
to William Gordon, written soon after the establishment of peace,
he set forth the convictions that had been drawn from the battle-
field. “Certain I am that unless adequate powers are given to Con-
gress for the general purposes of the Federal Union that we shall
soon moulder into dust and become contemptible in the eyes of
Europe, if we are not made the sport of her politics. . . . To
suppose that the general concerns of this country can be directed
by thirteen heads, or one head without competent powers, is a
solecism, the bad effects of which every man who has had the
practical knowledge to judge from that I have, is fully convinced of ;
though none perhaps has felt them in so forcible a degree. The
People at large, and at a distance from the theatre of action, who
only know that the machine was kept in motion and that they are
at last arrived at the first object of their wishes, are satisfied with
the event, without investigating the slow progress to it or the ex-
penses which have been incurred, and which they have been un-
willing to pay — great part of which has arisen from that want of
energy in the Federal Constitution, which I am complaining of,
and which T wish to see given to it by a Convention of the
People.”

When Washington, in this and other writings of the time, refers
to the “Constitution” and the ‘“Union,” he means the Articles of
Confederation, adopted, after much hesitation and wrangling, in
1781, and to the loose and weak federal organization founded upon
them. That this futile scheme of central government should be
discarded and a genuine plan of Nationalism erected on its ruins



THE STATES BECOME A NATION 17

was the conviction with which he emerged from the war. The
Congress of the Confederation had impressed him no more favor-
ably in peace time than in the midst of hostilities. Ineffective as
it had proved at the height of the conflict, it lapsed into a more
contemptible state after the British forces departed for England.
Its treatment of the army once more exemplified its irresponsibility
and lack of public spirit. In these men who had obtained inde-
pendence Congress apparently felt little interest. It still regarded
the men as armies of the states, not of a federal government. It
recognized no responsibility for their present or future. The sol-
diers’ wages had not been paid in war time — why should these
arrears be compensated now? Let the men be turned adrift, find-
ing their way home as best they could — transformed, that is, vir-
tually into bands of tramps, begging food and shelter on the high-
way and foraging on the civilian population. The Commander did
not approve the excesses of the neglected Continentals, — their
threats of rebellion, their plots to establish a monarchy with him-
self as king, — but he respected the distracted soldiers and officers
more than the complacent statesmen responsible for their plight.
The lesson that he drew from this demoralization, as from other
evidences of Congressional weakness, was the need of a strong
central power that could perform the duties and fulfill the obliga-
tions of responsible government. The one aspiration he entertained
for the United States appears frequently in his correspondence: he
wished it to become “‘a great, a respectable and a happy people.”
And this conception of “people,” not of “states,” was one that
constantly ruled his mind. No man wrote more scathingly than he
of those Virginia planters who were chiefly concerned in sub-
ordinating the welfare of the American people to local interests.
Why, he indignantly asked Benjamin Harrison, had Virginia re-
fused to give Congress power to lay an impost, so that money could
be obtained to pay interest on its debt and meet the ordinary ex-
penses of government? Why treat the “Union” with such con-
tempt and make it so impotent? Who are Congress, he asked, but
“the people”? Is it not “selfish and futile” to ring “an alarm bell”
against entrusting them with the “monies” necessary to repay the
money they have borrowed? “I am decidedly of the opinion that
if the powers of Congress are not enlarged, and made competent to
all general purposes,! that the blood that has been spilt, the expenses
which have been incurred and the distresses which we have under-
gone will avail us nothing, and that the band which at present holds

1Ttalics in original.
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us together, by a very feeble thread, will soon be broken, when
anarchy and confusion must ensue.”

Indeed those months of uncertainty and turbulence, between
the signing of the treaty of peace in September 1783 and Wash-
ington’s retirement, on Christmas Eve, to Mount Vernon, are
among the most distressing in his life. The apparent failure of
the nation to grasp the meaning of independence was the worry
that constantly preyed upon his spirit. It was the theme of his
discussions with public men and the subject of his letters to influ-
ential generals and statesmen. Washington is commonly regarded
as untalkative, especially as one not likely to force his private
views on public notice, but on this subject he was never lacking in
eloquence and self-assertion. Even when the “celebrated Mrs.
Macaulay” paid her visit to Mount Vernon, the topic on which
her host had most to say was the need of union among the states.
Several of the most stirring episodes in Washington’s life took
place at this time — his circular letter on laying down his com-
mand, the address at Princeton in August, and finally, on Decem-
ber twenty-three, his speech to Congress surrendering his commis-
sion as Commanding General. In these the question nearest his
mind — the need of a strong Union in place of the existing weak
Confederation — comes always to the front. “The establishment
of the national security” was a theme of which he never tired.

One of the two or three of Washington’s greatest papers is the
letter addressed to the governors of the states, in June 1783, on
disbanding the army. Its subject is the need of forming a national
government, of solidifying the American success and guaranteeing
its future. So powerfully is the subject urged that it gave umbrage
to certain advocates of particularism, especially in Washington’s
own state, Virginia. Edmund Randolph seemed to regard it al-
most as an impertinence. “The murmur is free and general,” he
wrote to Madison, ‘‘against what is called the unsolicited obtrusion
of his advice.” Washington really intended this letter as his final
testament to the American people, never dreaming that, nearly
fifteen years afterward, he would deliver another farewell address,
reéchoing many of the sentiments of this earlier admonition. The
two documents — the letter to the governors, of 1783, and the
farewell address of 1796 — should be taken together, as the expres-
sion of Washington’s views on the destiny of the American people
and the way of making it certain. To him, in the governors’ ad-
dress, America was no congeries of inharmonious states. “The
citizens of America” are the “sole lords and proprietors of a vast
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tract of continent, comprehending all the various soils and climates
of the world, and abounding in all the necessaries and conveniences
of life.” ‘“Heaven has crowned all other blessings, by giving a
fairer opportunity for political happiness, than any other nation has
been favored with.” The American State had come into being
at an auspicious age — the age of new philosophies in free govern-
ment, the spread of science and invention. In this new world will
America “be respectable and prosperous, or contemptible and miser-
able, as a nation”? It all rests with Americans themselves. ‘““This
is the time of their political probation; this is the moment when
the eyes of the whole world are turned upon them; this is the mo-
ment to establish or ruin their national character forever; this is the
favorable moment to give such a tone to our federal government
as will enable it to answer the ends of its institutions; or this may
be the ill-fated moment for relaxing the powers of the Union,
annihilating the cement of the Confederation and exposing us to
become the sport of European politics, which may play one state
against another, to prevent their growing importance and to serve
their own interested purposes. For, according to the system of
policy the states shall adopt at this moment, they will stand or fall;
and by their confirmation or lapse it is yet to be decided whether
the Revolution must ultimately be considered as a blessing or a
curse — a blessing or a curse, not to the present age alone, for with
our fate will the destiny of unborn millions be involved.”

Certainly here is manifest imagination of a lofty order. These
sentences show that Washington had what few men of his genera-
tion possessed — a clear view of the future of America, its possible
significance in history, the lines along which lay its natural devel-
opment. When one compares these views with the narrow con-
ceptions of the governors to whom his letter was addressed (a
Benjamin Harrison, clinging to a Virginia plantation as the most
desirable unit in the future America; a George Clinton of New
York, foe to union because union would deprive him of the political
ascendancy obtained from the existing régime), the distance between
a farseeing statesman and a parochial mind stands out in broad
relief. The denunciation of Charles Lee at the battle of Mon-
mouth is usually cited by those who wish to prove that Washington
possessed human emotions; but his capacity for resentment was
strong and unsleeping when directed against men and communities
that interfered with his plans for federal union. His personal
animosity was directed against those Virginians, Mason, Patrick
Henry, and Richard Henry and Arthur Lee, who were most
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pertinacious enemies of constitutional union. In his view they were
‘“desperate men” and ‘‘designing characters”; their opinions were
those of “chagrined and disappointed men.” Their behavior was
“insidious,” “intended to alarm the fears and inflame the passions of
the multitude.”

And in what way could the American people assure themselves
of their splendid inheritance? Here again Washington, as always,
was precise. ‘“There are four things which, I humbly conceive, are
essential to the well being, I might even venture to say, to the ex-
istence of the United States, as an independent power. First. An
indissoluble union of the states under one federal head. Secondly.
A sacred regard to public justice [that is, the payment of debts].
Thirdly. The adoption of a proper peace establishment [that is, an
army and navy]. Fourthly. The prevalence of that pacific and
friendly disposition among the people of the Union, which will
influence them to forget their local prejudices and policies; to make
those mutual concessions, which are requisite to the general pros-
perity; and, in some instances, to sacrifice their individual advan-
tages to the interest of the community. These are the pillars on
which the glorious future of our independency and national char-
acter must be supported.”



II

But it did not need a Revolution and the period of distraction
that ensued to implant in Washington’s mind this ideal of National-
ism. It had been his possession from boyhood days. Even in the
colonial time, the interest of this young pioneer had extended beyond
the Virginia that absorbed the allegiance of most of his companions;
his thoughts kept roving into the Allegheny country, his political
imagination was concerned with the fusion of all Americans into
one people. The earliest Washington fame was derived not in
exploits as a Virginian, but as the leader in expeditions whose
purpose was to add the Western country to the American domain.
The early trips to the Ohio, the Braddock campaign, the conquests
of the French and Indian, constituted an apprenticeship not only
in war, but in statesmanship. It is not a poetic fancy that sees all
Washington’s days, from his youthful surveying expeditions on the
Fairfax estate to the surrender at Yorktown, as progressive steps
to this culmination. For always this frontiersman was leaving his
Potomac home and extending his course to the west. Only once
did Washington set foot outside the United States, but, so far as
the American continent was concerned, he was the most traveled
American of his time. No American had ever traversed so much
of the Western country, and in no man’s inner vision did it gain
such ascendancy. He made six trips to this wilderness, the first
in his eighteenth year, the last in his fifty-second; besides this he
explored the Mohawk region of New York, while his campaigns
made all the older sections, New England, New York and Penn-
sylvania, as familiar as his native soil. Nor did this passion for
the West cease with his retirement, to Mount Vernon, on Christ-
mas 1783. Eight months after settling down to the rest he describes
to Lafayette, Washington started on his last excursion to unknown
America. Traveling on pack horses, fording streams, sleeping in
the open, sometimes in the rain — here we have the genuine pioneer.
And in this open country we exchange the taciturn Washington for
the conversational, almost garrulous one; at least the occasional



22 BULWARK OF THE REPUBLIC

Indians encountered, the stray white men assembled for the night
at an inn, found the military leader of whom they had heard so
much not especially silent. The man kept plying them with ques-
tions — and questions that disclosed one absorbing interest. Navi-
gable streams, suitable for transportation, seem to have been his main
concern. Was there water enough in a particular river to float rafts
and bateaux? What was the shortest land route between the north
branch of the Potomac and those rivers emptying into the Monon-
gahela? Washington for years had been turning over in his mind
the most practical route to the Western country. The days of
canals, railroads, motor travel and airplanes, was far in the future.
The only way to bring the peltries and produce of the Northwest
to the Atlantic and to start immigration into the Ohio country was
to load them on flatboats and make slow progress on the rivers.
Thus long before definite plans had taken shape for linking the
continent into one political Union, Washington was busy with per-
sonal investigations that had as their end the amalgamation of East
and West by physical means. That the task was a difficult one his
tentative proposals show. Probably no more tortuous scheme of
navigation was ever devised than the route which Washington
planned as the most practical for giving settled America access to
its Western wilderness. Almost every river in the East and the
tramontane country — the Potomac, the North Branch, the Great
and Little Kanawha, the Greenbrier, the Cheat, the Youghiogeny,
the Monongahela, and the Ohio — was to be part of the undertaking,
while portages connecting the arteries, and canals around the cata-
racts, were to be built without end. Indeed, as we look to-day at
this complicated programme of Western transportation, it seems
more to testify to the determination of its projector than ever to
have held the prospect of success. But the investigation was useful
to Washington in other ways than the difficult engineering. The
whole proved to be a lesson in constitutional law. His studies gave
the first intimation of the meaning of “interstate commerce,” and
perhaps no single discovery reénforced so concretely his conviction
that a strong central government was needed. The fact that made
him pause was a geographical one, as are most facts that determine
national destiny. In order to make the East brother to the West one
would be obliged to drift down, in his flat-bottomed boat, to the
point where the Cheat River entered the Monongahela. A reference
to the ordinary map shows where this point lies. It is just two
miles north of the boundary that separates Virginia® and Penn-

1 Now West Virginia.
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sylvania. That is, the point indispensable to Washington’s dream
was in Pennsylvania — only two miles in, but quite far enough to
raise difficulties. ‘““Which gives command thereof to Pennsylvania,”
is Washington’s notation in his diary. The problem could not be
solved, that is, except in agreement with a state not famous for a
compromising spirit. That Pennsylvania would impose a veto,
Washington well understood, for the provident Quakers were not in-
clined to facilitate the shifting of Western traffic from Philadelphia
to Alexandria on the Potomac. Only some central authority, pos-
sessing control over commerce between the states, could establish
such an interstate traffic route. Maryland was another obstacle,
for its control over the Potomac was more comprehensive than
Virginia’s, and it was as ambitious for its own port of Baltimore as
were Virginians for their darling harbor. Thus Washington re-
turned from his six weeks’ hardship with two convictions, the result
of personal observation: that only by such a zigzag line of land and
water transportation could his “Western empire” be made a part of
the United States, and that only by a union of the states themselves
could the plan be effected. His inland voyage, undertaken as an
inspection tour of his “lands and tenaments” in the West, became an
incentive to Constitution making.

This trip reénforced Washington’s lifelong conviction in other
ways. The hoped-for Union was more than a mere means of es-
tablishing trade and transportation among the states. Only such a
Union, Washington believed, could make secure the results of the
Revolution and protect the new nation from falling again into the
clutches of Europe. This idea runs all through his correspondence
of the period. No American of the time seemed to have such a
grasp of this impending danger. Here was imagination again!
The forces working against the safety of the United States he had
observed with his own eyes. The United States, as fixed by the
Treaty of Paris, consisted of two well-defined and sharply separated
units. Its territory extended from the Atlantic Ocean to the Mis-
sissippi River, but it was bisected by the Allegheny Mountains —
an almost impassable barrier, or rather a barrier that could be crossed
only by a few passes, the most available the Mohawk Valley in the
north and the Potomac Valley in the south. If America had de-
veloped in accordance with European precedent, this mountainous
wall of the Alleghenies would have split the continent into at least
two separate nations, would have done for the Western Hemisphere
what the Pyrenees had done for Spain and France. Though the
tramontane region was rapidly filling with settlers, Washington well
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understood that this new population, even though the larger part
came from the Atlantic states, — there was also a considerable con-
tingent of immigrants from Europe, — would not necessarily keep
allegiance to their native country. The consideration that mainly
directs human conduct, this realistic statesman never tired of iterat-
ing, was self-interest, and unless the new nation made it worth while
for these pioneers to maintain their allegiance, they would drift under
the influence of more complaisant neighbors. Their chief occupa-
tions were agriculture and trapping; unless they could sell their
wheat and furs they would fall into distress; their most available
entrepGt, but not the inescapable one, was the Atlantic seaboard.
No market could be obtained without transportation routes, and in
that period even passable oxcart roads were unknown.

If Virginia and the other states should let their compatriots
pursue an independent life west of the Alleghenies, neglecting them
and providing no facilities for crossing the mountain ranges, there
were other nations that might show a more friendly interest. On the
western side of the Mississippi, for example, was Spain, upholding
definite claims to most of trans-Allegheny America and maintaining
very definite sway over the mouth of the Mississippi at New Orleans.
Spain, Washington declared, was behaving in a stupid fashion in
excluding Americans from the use of the Mississippi, — that is, if
she was thinking of her own future, — for if the trans-Allegheny
settlers were permitted to float their products down the great river,
this new country would have good reason to attach itself to the
Spanish empire. Perhaps, Washington said, more enlightened
Spanish statesmen would see this opportunity, and then secession
movements might start in the Northwest country. More likely
dangers of the same kind would be created by England. That
England had abandoned hopes of reincorporating America, or at
least part of it, in the British Empire, Washington did not believe.
Franklin, at the peace conference, had outwitted the British negotia-
tors and established the Western boundary at the Mississippi River;
England was still smarting from this defeat, and still retained such
posts as Niagara, Detroit, and Vincennes, finding pretexts in plenty
for refusing to fulfill her treaty obligations and surrender them;
these, especially Detroit, might easily become focal points for the
Western American trade. The result would be the binding, by
“self-interest,” of the American Northwest to Britain, and its ulti-
mate loss to the new Republic.

Those who picture Washington as chiefly concerned with en-
hancing the value of his Western lands are thus mistaken; that was



THE STATES BECOME A NATION 25

a subordinate matter; his inspiration in planning his complicated
Potomac route to the West was statesmanlike, intended to thwart
the schemes of Britain and link the Northwest to the East by the
firmest of chains. The peopling of that country he foresaw; more-
over, he declared, this growth would take place rapidly — far more
rapidly than the settlement of the Atlantic Coast. At Princeton,
before the disbandment of the army, he wrote to Chastellux,
October 12, 1783, revealing the emotions aroused by his recent trip
to the Mohawk Valley — the route to the West that proved to have
greater advantages than the one he had planned by way of the
Potomac: “Prompted by these actual observations I could not help
taking a more contemplative and extensive view of the vast inland
navigation of these United States from maps and the information
of others; and could not but be struck with the immense diffusion
and importance of it, and with the goodness of that Providence,
which has dealt her favors to us with so profuse a hand. Would
to God we may have wisdom enough to improve them. I shall not
rest contented until I have explored the western country and tra-
versed those lines, or a great part of them, which have given bounds
to a new empire.” The fear of British encroachment was an ever-
present one, as appears from a letter to Benjamin Harrison, then
governor of Virginia, immediately after his return to Mount Vernon.
“The disinclination of the individual states to yield competent powers
to Congress for the federal government, their unreasonable jealousy
of that body and of one another, and the disposition which seems to
pervade each, of being all-wise and all-powerful within itself, will,
if there is not a change in the system, be our down-fall as a nation.
The powers of Europe begin to see this, and our newly acquired
friends, the British, are already and professedly acting on this
ground, and wisely too, if we are determined to persevere in our
folly. They know that individual opposition to their measures is
futile and boast that we are not sufficiently united as a nation to give
a general one. Is not the indignity alone of this declaration suf-
ficient to stimulate us to vest more extensive and adequate powers
in the sovereign of these United States? For my part, although I
am returned to, and am now mingled with, the class of private
citizens, and like them must suffer all the evils of a tyranny, or of
too great an extension of federal powers, I have no fears arising
from this source; but I have many, and powerful ones indeed, which
predict the worse consequences, from a half-starved, limping govern-
ment, that appears to be always moving upon crutches and tottering
at every step.”
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And his greatest fear — it should be repeated — was the ab-
sorption of the United States, or a considerable part of it, by a
European power — above all, by Britain. Another letter to Harri-
son, urging the adoption of the Potomac route, sets forth this ap-
prehension. “I need not remark to you, Sir,” — the date was
October 10, 1784, almost immediately after Washington’s return from
his trans-Allegheny trip, — “that the flanks and rear of the United
States are possessed by other powers, and formidable ones, too; nor
how necessary it is to apply the cement of interest to bind all parts
of the Union together by indissoluble bonds, especially that part of
it, which lies immediately west of it, with the middle states. For
what ties, let me ask, should we have upon those people? How
entirely unconnected with them shall we be, and what troubles may
we not apprehend, if the Spaniards on their right, and Great Britain
on their left, instead of throwing stumbling blocks in their way, as
they do now, should hold out lures for their trade and allegiance?
What, when they get strength, which will be sooner than most people
conceive . . . will be the consequence of their having formed close
connexions with both or either of those powers in a commercial way?
It needs not, in my opinion, the gift of prophecy to foretell. The
western settlers (I speak now from my own observation) stand as
it were upon a pivot. The touch of a feather would turn them any
way. . . . It only wants a beginning. The western inhabitants
would do their part. Weak as they are they would meet us at least
half way, rather than be driven into the arms or be made dependent
on foreigners; which would eventually either bring on a separation
of them from us, or a war between the United States and one or the
other of those powers.”

These words are certainly those of a statesman, and of an im-
aginative statesman, who deprecated petty jealousies and ambitions,
who was thinking of the prosperity and happiness, not of localities,
but of the whole. There was little of the Jeffersonian about Wash-
ington. He did not think the future of the United States lay in a
one-sided development, but in the nurture of all the advantages with
which heaven had endowed the country. An agricultural democracy
was not his exclusive purpose, though he did not disregard that
ideal; he believed also in commerce, in industry, in the exploitation
of all resources. And, above everything else, he believed in union.
The favorite words upon his pen and lips at this time seemed to be
“Union” and “National”! Everywhere Washington turned, the in-
evitability of a powerful central authority was enforced on his mind.
The transportation route across the Alleghenies, which meant the
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growth of the West and its “cementing” to the old America, could
not be accomplished, as he well understood, by one state, or two or
three; only by enlarging the powers of Congress could this, and
many other ends, be made reality. Thus, in the list of those men
chiefly responsible for the Federal Constitution must be placed the
name of Washington. “It would seem,” writes Herbert B. Adams,
“as though all lines of our public safety lead back to Washington, as
all roads lead to Rome.” Fifty years before Daniel Webster ex-
claimed, “There are no Alleghenies in my politics,” Washington had
framed the same idea as the guiding principle of his political action.



III

What basis was there for this Washingtonian belief that, without
union, the United States would disintegrate and not improbably fall
within the influence, perhaps the sovereignty, of a European nation?
Reasons existed on all sides for this apprehension. Even in his own
state of Virginia adverse forces were at work. The group of
aristocrats that had opposed separation from Great Britain, and had
fought the Declaration of Independence, were still more amiably
disposed towards Great Britain than towards the shipbuilders and
codfishers of New England. This attitude, confined to a few, —
such as Meriwether Smith and Carter Braxton, — represented the
extreme of particularism, but the general disorganization of the
United States immediately after separation from Great Britain
gave encouragement enough to those forces in England who re-
garded reunion as not impossible. The fact is that in 1783 America,
for the first time in its history, had been released from leading
strings. From the settlement of Jamestown in 1607 to the Declara-
tion of Independence in 1776, the British Crown had acted as super-
vising authority, a powerful force that, despite temporary divaga-
tions, kept the colonies on an even keel. From 1776 to 1783, the
war with England and the consciousness that only by staying together
could the enterprise succeed maintained a fairly stable equilibrium.
But, peace once signed, both these centripetal influences disappeared.
The states were now free and independent, unloosed for the first
time from parental control, and immediately began to behave like
the unruly children that, in many respects, they were. They really
had only one thing in common: they were, despite the influx of other
peoples, for the most part of the same English race; they spoke the
same tongue; they were overwhelmingly Protestant in religion and
had an identical political and institutional background. This was
indeed a powerful common inheritance; but there were differences
and jealousies that exercised a strong separative influence. The
South was wholly agricultural; the North was largely commercial
and urban; Virginia was Anglican in religion; Maryland, to a great
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extent, was Catholic; Pennsylvania and Delaware were Quaker;
New England was Congregational, while Presbyterianism flour-
ished in other sections. Absence of communication had caused
little social intercourse; dislikes and antagonisms had developed; the
citizen of each state usually referred to his state as “my country.”
Not only were states hostile to one another, but most states them-
selves were split into sections and classes, with mutual dislikes.
This disintegration of sympathy and interest naturally inspired hopes
in the old mother country that the Rebellion was not yet ended, that
America was incapable of organizing into a nation, and that it could
still be kept in subordination — if not political, at least economic and
commercial.

The best light upon this prospect is obtained from the official
correspondence of such foreign representatives as were attached to
the new government. Most foreign countries declined, during this
period, to send regular ministers. How was it possible, they asked.
There was really no central government to which emissaries could be
accredited. They could not dispatch thirteen ambassadors to thirteen
states, nor could the so-called United States be expected to send
thirteen diplomats to each of the courts of Europe. France was
the only great country which maintained anything resembling an
embassy at Philadelphia. From 1779 to 1792, it was represented
by two clever diplomats, the Count de la Lucerne and, when he re-
turned home, Louis Guillaume Otto, as chargé d’affaires. Their
official communications describe the new nation as a distracted place.
The same information was conveyed to London by British cor-
respondents in America. England, it is true, had no minister to
the United States, but it did have a secret agent. And this emissary
was none other than the renegade American, Edward Bancroft.
This man, for eight years, had served as secretary to the American
headquarters in Paris, drawing pay from Congress; and all this
time had been receiving a salary from the British Foreign Office
as compensation for betraying American secrets. Bancroft’s use-
fulness as spy did not cease with the conclusion of peace. Armed
with letters of introduction from the unwary Franklin, and still on
the British payroll, he spent several months at Philadelphia, from
1783 to 1784. The nature of his mission is fairly evident from his
letters to British officials. The purpose was to discover the most
efficacious means of forcing the American states back into the British
Empire. At least Bancroft’s communications give copious advice
on that point.

Washington knew nothing of Bancroft or his reports; if he had
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read them, however, his suspicions of British ambitions would have
been strengthened. British encroachment in the trans-Allegheny
region was the danger especially feared by the Commander in Chief,
but Great Britain was able to threaten the new republic also from the
east. The part that the West Indies and American shipping gen-
erally had played in colonial development is a familiar story.
To-day, with the vast ramifications of American foreign trade and
the tremendous development of American industry, it is difficult to
realize the importance of the Leeward Islands in this early day. For
certain sections of the nation, however, especially New England,
they were a matter of life or death. An overmastering part in the
economy of New England was played by so humble an article as
molasses, the great West Indian product. So busy growing sugar
and transforming it into molasses were the plantations of English,
French, and Spanish islands in the Caribbean that they had no time
for producing the food, as well as the lumber, barrel staves, and
other articles, essential to the industry. The exchange of New
England products for this sugar and molasses — the latter, distilled
into rum, was used as a medium of exchange in the great fur trade
with the Western Indians — was the basis of ante-Revolutionary
prosperity. Most of the carrying trade between West Indian and
American ports and Great Britain was likewise in the hands of New
England and the Middle states. New England was a great ship-
building centre, annually providing the British Isles with hundreds
of new vessels. Practically the entire product of the “staple” states
— the tobacco of Virginia, the indigo and rice of South Carolina,
and the like — similarly found an exclusive market in British ports.

Since 1651 the entire economic life of the colonies had been only
one aspect of that of Great Britain. The Navigation Act passed that
year, confining all American trade to England and British possessions
and to British ships, had had the effect of welding the colonies and
motherland into one economic nation, trading exclusively — except
when the laws were evaded — within itself. The closing of Ameri-
can ports to British ships at the beginning of the Revolution naturally
produced a sudden and violent change; the disorganization would
have been even more profound had not France, Spain, and other
European countries given great trade advantages to their new allies
and friends and, in a measure, taken the place of Britain. But the
establishment of peace, in September 1783, presented a disheartening
prospect. American goods and ships found the ports of Spain,
France, and Holland, both in Europe and in the West Indies, closed
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to them." Trade from America to England, on which the colonies
had become rich in colonial days, came to an end. The Navigation
Act, under which this commerce had developed, applied only to mem-
bers of the British Empire; and the United States had now become,
so far as Britain was concerned, a foreign country, and could there-
fore no longer shelter within its encompassing range. As a result
the United States, in an economic sense, was a waif among the na-
tions. Its West Indian trade — except for such smuggling as nat-
urally took place — was at an end; New England had no purchasers
for her food, her fish, her lumber ; Virginia tobacco could enter Eng-
land, its one great market, only surreptitiously, and all the rest of
the native American products were similarly left without a port.
American shipping, including both the shipbuilding trade and the use
of American bottoms as carriers, fell at a blow, for under the Nav-
igation Act only British ships could be used in British trade. Thus
as far as material prosperity was concerned the American states
were in a far worse position after gaining their independence than
in the days of subjection. Americans were free men politically, but
in all that affects economic welfare they were still under the thumb
of Britain, which showed few signs of mercy.

This new dependence is most important in the present con-
nection, for it was one of the most potent influences in the forma-
tion of the Constitution. Certain enlightened men saw in the crisis
a great opportunity for statesmen. There were imaginative phi-
losophers who, even at that time, after all the bitterness of the
Revolution, believed that the welfare of the two nations, and of the
world, depended on friendly codperation between the Anglo-Saxon
nations. That the two peoples would forever remain politically
separate was evident, but the belief prevailed in certain quarters on
both sides of the ocean that they could be reunited in an economic
sense, and that such a reunion would promote their own happiness
and comfort and also contribute to the peaceful progress of the
world. Concretely this attitude took the form of a proposal that

1The explanation is a little complicated. While they were in the British
Empire, the American colonies could trade only with Great Britain and its pos-
sessions. This arrangement came to an end with the Declaration of Independence.
France, Holland, and Spain, American allies, at once stepped into the position
occupied for more than a century by England. The peace with Great Britain, in
1783, created the new situation described in the text— British trade was ad-
mitted to American ports, but America was shut out of Britain. Then France,
Holland, and Spain no longer had the market in America they had enjoyed in
war time. American trade again reverted to England. Having lost their gquid
pro quo, the European nations returned to the old discrimination against the
United States.
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the trade relations preceding the Revolution be restored and the
Navigation Act be extended so as to bring again within its protection
the old-time colonies. The effect of such a family relationship on
history would have been almost incalculable. English statesmen
who favored this restoration were mainly those who, in Stamp-Tax
days, had championed the American side — Burke and Shelburne,
supported by the brilliant son of Lord Chatham, that William Pitt
who, although only twenty-four, was already a great Parliamentary
figure, Chancellor of the Exchequer in the Shelburne Cabinet and
destined soon to be one of the most eminent of English Prime Min-
isters and leader of the British Empire at one of its greatest crises.
Soon after the conclusion of the treaty of peace, Pitt introduced a
bill which would have established the trade relations between the
United States and Great Britain that had prevailed before 1776.
But public opinion in England did not sustain this enlightened view.
The King, unreconciled to the separation and especially bitter at the
favorable terms Franklin had exacted at the peace, was outspoken
in hostility. To George III all Americans were ‘“knaves”; their
departure from his rule he affected to regard as “good riddance.”
“The American cannot expect,” he said, “nor ever will receive any
favor with me.”

Other Britishers saw in this trade situation a means of forcing
the rebels back into the British Empire. A slow process of economic
strangulation might accomplish that which the troops of Cornwallis
had been unable to effect. This was the attitude that Edward
Bancroft, the American spy in British employ, now reflected. His
letters and “informations” from Philadelphia, in 1784, advocated
this policy. “If the views of His Majesty’s ministers,” wrote Ban-
croft on August twenty-six, “extend towards the recovery of the
sovereignty of the new United States, or towards a dissolution of
their Confederation, or of their present connection with France,
these ends will be best promoted by an adherence to the system of
excluding American vessels from the British plantations * and Ameri-
can shipping from the advantages of being sold and employed in
this Kingdom. Because, in fact, such exclusion will render the
situation of many of the states, and particularly those of New Eng-
land, in respect of commerce, much worse than it was when they were
subject to the British crown and to the British navigation laws. Of
this truth many persons in those states are already convinced; and
it seems to me highly probable that, if such exclusions be continued,
and a fixed determination be manifested them by this government, the

1 That is, the British West Indies.
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people of New England, North Carolina and, perhaps, some other
states, will, in less than twelve months, loudly clamor against the
Confederation, and openly concert measures for entering into some-
thing like their former connections with Great Britain.”

Franklin, in a letter to the President of Congress, warned his
countrymen against this danger. Already a plot was afoot, he said,
to make one of the ‘“numerous progeny” king of the old-time
transatlantic possessions. “With respect to the British court we
should, I think, be constantly on our guard, and impress strongly
upon our minds that, although it has made peace with us, it is not
in truth reconciled, either to us or to the loss of us, but still flatters
itself with hopes that some change in the affairs of Europe, or some
disunion among ourselves, may afford them an opportunity of re-
covering their dominion, punishing those who have most offended
and securing our future dependence.” The views outlined by Ban-
croft presently solidified into fixed British policy. America was to
be treated as an ““alien” country, totally shut out from that commerce
which had been the cause of all its prosperity and on which its very
existence seemed to depend. If this programme had been adopted
partly in the hope of forcing the erstwhile colonies back into the
British Empire, it most grievously failed. Instead it had the result
of welding thirteen quarreling states into a strong Federal Union.
The British statesmen who framed this trade policy must be enrolled
among the makers of the American Constitution.



IV

There were thus two forces, from 1783 to 1787, threatening
American union in favor of Britain: the Appalachian barrier separat-
ing the thirteen states from their new territory in the West, in
which England, despite the treaty of peace, still held the dominating
posts and to which the old America had virtually no trade routes ; and
the policy of death Britain was so successfully applying to Ameri-
can commerce. When one state prohibits the products of another
from entering its ports the remedy seems fairly obvious. The
state discriminated against usually retaliates and closes its ports
to the trade of its inhospitable rival. This has always been the
procedure, from ancient to modern times; tariff wars, foolish as
they may be, are among the commonplaces of history. If Britain
shut American products from her ports, — or, what was the same
thing, levied destructive duties on them, — obviously America
should exclude English manufactures. But that was something
beyond the powers of Congress. The United States, despite its
name, was not a union ; it was the loosest kind of federation. Con-
gress possessed only such shadowy powers as were given to it by
the Articles of Confederation. The right to tax, and to levy
duties on imports, it did not possess. In all the thirteen states
there was not a single federal customhouse or customs officer.
Massachusetts and Virginia had their customhouses, as did many of
the other states, and the right to collect duties, from the earliest
days, had been a colonial function. In order to fight Great Britain
with her own weapons, therefore, it would have been necessary for
thirteen states to levy simultaneously identical duties on British
products. Such unanimity could not be obtained. State interests
and jealousies stood in the way. Massachusetts did pass an ex-
clusive law against Great Britain; the only result was that other
states “‘got the business.” Certain communities, such as Rhode
Island and New York, found the traffic very profitable, for it
enabled them to levy tribute on neighbors, such as Connecticut and
New Jersey, which, having no foreign commerce of their own,
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were obliged to obtain their foreign necessities from these avari-
cious compatriots. Connecticut, placed between Rhode Island and
New York, was compared to a ‘“cask tapped at both sides,” and
North Carolina, between Virginia and South Carolina, to a “stump
bleeding at both ends.” And so long as the Articles of Confedera-
tion remained the American “constitution,” this situation was ir-
remediable.

The domestic politics of America, from 1783 to 1787, revolved
largely around one question. Readers of the newspapers and me-
morials of that period are constantly meeting the word “impost.”
This was a plan to give Congress power to assess a § per cent duty
on foreign products. As Congress had no such authority, this
proposal amounted to an amendment of the Articles of Confedera-
tion. But here another difficulty arose. For the Articles could be
amended only by unanimous consent. Imagine that, at the present
day, the consent of every one of the forty-eight states should be
necessary to pass a tariff bill! That was the situation our ancestors
were confronted with a century and a half ago. And the result
was the same then as it would be to-day. The impost was kicked
around from legislature to legislature; some states gave consent,
others consented with qualifications that again illustrate how widely
the local spirit prevailed: the duties must be collected by state
officers and paid into state treasuries; the power should be granted
for a stipulated period, fifteen or twenty-five years. Certain states
at one session granted the impost only to withdraw it at the next,
while others — the most conspicuous offender was Rhode Island —
never granted it on any terms. The fact that the smallest of the
states, by refusing its consent, could prevent Congress from exercis-
ing the main prerogative of government — taxation — and do so
from purely selfish motives was a sufficient demonstration of the
contemptible weakness of the new republic.

And Great Britain fattened on the situation. So far as Amer-
ica was concerned, she reveled in a system of unilateral free trade.
She excluded American goods and ships from her ports by heavy
duties, but entered her own products in all ports of America duty
free. More than that, her merchants and factors began to overrun
the United States. They opened shops in Boston, Philadelphia,
and other towns, underselling Americans and driving them out of
business; they sailed up the rivers of Virginia, disposing of their
goods directly to the plantations, extending long-time credits that
local tradesmen could not offer. Of course this British policy was
a foolish one. The principles of trade, despite the appearance of
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a new luminary, Adam Smith, were not then understood. The
fiscal situation, in the post-Revolutionary period, resembled that
which has prevailed between America and Europe since the end
of the World War, with positions reversed. Then Americans owed
England large sums of money, the payment of which was angrily
demanded, just as England and the Continent owe vast debts to the
United States to-day. But America could then pay England only
in goods, which Britons refused to admit. This situation could
continue only so long as America had specie to ship, and for the
two or three years following the Revolution every vessel leaving
American ports carried gold and silver to settle trade balances, until
the country was completely stripped of the precious metals. Almost
the only man who grasped this fallacy was that same Edward Ban-
croft who had advised this sort of pressure as a means of forcing
America back into the British Empire. If this aim should be aban-
doned, he wrote in one of his “informations,” it might be well to
restore “the former intercourse” of the United States “with the West
Indies, and the sale of their shipping to Great Britain,” to enable
“them to buy and pay for greater quantities of British manufactures
than they can otherwise do.”

This enlightened idea made no impression on British statesmen.
Why should they grant reciprocal trade advantages to Americans,
since they had all the American trade without extending such favor?
Even Pitt, who had proposed a more generous policy, had, by 1786,
become reconciled to this situation. One of the piquant episodes
of the time is the meeting that took place in October between the
youthful Chancellor of the Exchequer — he was now twenty-six —
and John Adams, the first American diplomatic agent to Great
Britain. That Adams appeared as American Minister was in itself
a humiliation, for England had sent no minister to the United States
and refused to do so; King George had said that a British Minister
in America “can never be agreeable to me, that revolted state cer-
tainly for years cannot establish a stable government.” Adams had
to meet jibes and insults at every turn. What did he represent —
one, or thirteen, nations? What was the use of making an agree-
ment with Congress, when each state could repudiate it? American
attempts to borrow money were jeered at. Congress, the bankers
pointed out, had complete power to contract loans, but no power to
pay them. Attention was constantly called to the large outstanding
loans America had floated in France and Holland, for which the
interest had long been in arrears.

Adams stood this ridicule as well as his irascible temperament
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permitted. He could hardly do otherwise. He knew that the criti-
cisms, unpleasantly as they were sometimes worded, had justifica-
tion in fact; besides he had been sent to England to negotiate a
treaty of commerce and remove British restrictions against Ameri-
can products and shipping, and patience was a virtue the crisis sorely
needed. And now he, a man of fifty, found himself closeted with
this statesman of twenty-six. His reception was most courteous,
and the ensuing talk, though lively on both sides, was conducted
with the utmost good nature. The discussion covered all points
at issue between America and Britain: the evacuation of the Western
posts; the large number of negroes Sir Guy Carleton had carried
from America; above all, the proposed treaty of commerce and
the abandonment of British restrictions on American trade. On
all matters, except the last, Pitt displayed a conciliatory attitude.
Adams again protested against a one-sided system — the prevalence
of free trade for British products and British ships in American
ports, while American products and American ships were virtually
excluded from British possessions. He tartly called attention to
the navigation act that had recently been adopted by Massachusetts,
closing Boston and other Massachusetts harbors to Englishmen.
Unless Britain relented, Adams declared, such would soon become
the policy of all the states. But Adams knew that this was an empty
threat, and so, apparently, did Pitt. To the older statesman’s as-
sertion that America had the right of regulating her own commerce,
and that England and other parts of Europe had need of many
American products, the Minister yielded a polite assent, but “Eng-
lishmen,” he added, “are much attached to their navigation.” “And
Americans to theirs,” answered Adams.

“But the United States has now become a foreign nation,” said
Pitt.

Adams replied that Britain’s present commercial policy was sure
to drive American trade into the hands of France and other Euro-
pean countries.

“That,” replied Pitt, “I do not deny. But you will admit that
we have a right.”

“Certainly I do,” said Adams, “and you, sir, will allow that we
have a right too.”

“Yes, I do, but you cannot blame Englishmen for being attached
to their ships and seamen which are so essential to them.”

“Indeed I do not, sir,” replied Adams, “nor can you blame Amer-
icans for being attached to theirs, which are so much fewer and so
much more essential to them.”
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“No, I do not blame them,” said Pitt; and then Adams pro-
ceeded to push his argument. Was not the real point at issue
Great Britain’s determination to prevent the growth of an American
merchant marine and an American navy? This contention, of
course, the British statesman deprecated, but Adams stuck to it.
But this and conversations with other Cabinet members, in par-
ticular Lord Carmarthen, Foreign Secretary, accomplished nothing
to the immediate purpose; their chief bearing was on the constitu-
tional side. Congress had really conferred no power on Adams to
negotiate, because it possessed no power itself. Pitt and his con-
freres smiled and insisted on British rights. Adams fumed and
protested the injustice and unwisdom of British policy, but there
his ability to act ended. He knew that, could he present Britain
with an ultimatum closing all American ports to English shippers,
just as British ports were closed to American, he could immediately
reach an agreement. But the rulers of the old mother country
knew, just as well as did Adams, that Congress had no power to
take such action. Only a real constitution could confer such author-
ity, and the possibility of a constitution was remote. Over and
over again Adams made this point in letters to John Jay, Secretary
for Foreign Affairs. “America at present has no party in her
favor. . . . Patience, under all the unequal burthens they impose
upon our commerce, will do us no good, it will contribute in no de-
gree to preserve the peace with this country. On the contrary,
nothing but retaliation, reciprocal prohibitions and imposts, and
putting ourselves in a posture of defence, will have any effect. . . .
Confining our exports to our own ships, and laying on heavy
duties on all foreign luxuries and encouraging our own manufac-
tures, appear to me to be our only resource. . . . Nothing but our
strength and their weakness will, in my opinion, protect us from
such a calamity. They will never again pour large armies into the
United States, but they think they can distress us more, by cutting
off all our trade by their shipping, and they mean that we shall have
no ships nor sailors to annoy their trade.”

Thus Washington at Mount Vernon, casting his thoughts beyond
the Alleghenies and contemplating the opportunities and dangers
presented by that region, and John Adams, in lonelier seclusion in
Grosvenor Square, observing the commercial helplessness of his
own country and the likelihood that the crushing process of Brit-
ish statesmen might reduce it to annihilation, drew from their re-
spective outlooks the same lesson. The American states must fed-
erate into a strong union or be destroyed.
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Meanwhile two powerful allies had joined forces with these
venerable statesmen; the two most remarkable young men in the
constitutional story were as active in Congress, at Philadelphia, as
were their seniors in other fields. After the establishment of peace
these precocious advocates of union, James Madison, of Virginia,
aged thirty-two, and Alexander Hamilton, of New York, aged
twenty-six, had been sent to the Federal legislature. Madison,
like Washington, was an inheritor of the Virginia tradition; the
son of a large tobacco proprietor and county lieutenant for Orange,
he had spent a studious boyhood, had given most of his time to
books, and at Princeton, under the inspiring Witherspoon, had
become so engrossed in history, the classics, the pursuit of philoso-
phers, especially the philosophers of government, — devoting, ac-
cording to his own statement, only three hours out of twenty-four
to sleep, — that he had returned to Virginia, on graduation, weak,
pailid, and permanently broken in health. Yet his slight and
diminutive figure, for the next thirty years, assumes, if not a dom-
inating, at least an influential significance in all the crises of his
country. For it was by pure intellect, not by personal grace or
magnetic force, that Madison became one of the great men of his
day. His exterior, indeed, was far from impressive; neither did he
possess the overmastering will — as did Hamilton — that compelled
contemporaries to follow his lead. “The great little Madison” —
such was the phrase bestowed upon him at first meeting by that
lively widow, Dolly Payne Todd, who presently became his wife;
and the expression has fixed that fragile figure ever since in the
American portrait gallery. Small of stature, slight of frame, light-
haired, hazel-eyed, with a high forehead, a long oval face, clad as
soberly as a Presbyterian parson, shrinking in manner, hesitant in
his approach to others, never prone to advance himself or his views,
possessing a modesty that at times seemed mere shyness — Madi-
son was a man destined rather to be the brains of a reform than its
heroic champion. From childhood he had embodied these quiet
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virtues. His birth gave him high position; as the oldest son he
was heir of Montpelier; all his antecedents were of ancient Vir-
ginia; yet Madison, the child and young man, was, in many ways,
far removed from the Virginia type. Those outdoor sports —
horses, hunting and cockfighting, drinking and gambling — that
were regarded as essential qualities of the Virginia gentleman were
not his favorite course of life. Books, not saddlebags and fox-
hounds, were his constant enjoyments, even as a boy. The study
of the ancient democracies, not the love-making so popular in Vir-
ginia, was the liveliest pursuit of his adolescent years. He was
not a dancer, like Washington, nor given to scraping the “fiddle,”
like Jefferson.

At the age of twenty-one Madison in most paternal fashion
writes his friend Bradford, three years his junior, then residing at
“The Coffee House” in that dangerous Quaker city, Philadelphia.
There are injunctions against “the follies of mankind” and the
necessity of “framing our economy according to the precepts of
wisdom and religion.” “A watchful eye must be kept on ourselves,
lest, while we are building ideal monuments of renown and bliss
here, we neglect to have our names enrolled in the annals of heaven.”
As for himself, Madison affirmed that he was safe from undue
temptations, for he was sickly and did not look forward to a long
life. He had, indeed, “exchanged time for eternity,” but one so
young as Bradford, so vigorous, so full of ‘“health, youth and
fire . . . must tread warily.” He recommends for his friend’s
reading “History and the science of morals . . . seasoned with a
little divinity now and then.” Bradford must not “suffer those
impertinent fops that abound in every city to divert you from your
business and philosophical amusements.” Instead he should show his
“indignation at their follies” and keep “them at a becoming distance.”

“I am luckily out of the way of such troubles.” Indeed at this
moment Madison was spending his time “instructing my brothers
and sisters in some of the rudiments of literature,” writing notes,
still preserved, on the Gospels and Acts of the Apostles, and “study-
ing the whole field of theological literature.” 1In his early existence
there seemed to have been no Belinda such as eased the scholarly
activities of the youthful Jefferson, and no Sally Fairfax such as
distracted the military exercises of Washington. The one love
story of Madison, preceding his ideal marriage with Dolly, was
quite in keeping with the details sketched in these early letters.
That Madison should wait until he was thirty-two before falling
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in love is significant of an unimpassioned nature. His choice was
Miss Catherine Floyd of New York, only sixteen years old, and
full of the vivacity in which her mature lover was so lacking. Yet
the two became engaged — largely, it is said, through the agency
of the young lady’s father, who admired the Virginian and saw in
him a coming man. Madison’s calls upon his fiancée too often took
the form of conversations with the father on the misbehavior of
Congress and the need of the impost — subjects that did not, at
the moment, interest the lady, especially as there was a young
clergyman, not far distant, only too eager to introduce other themes.
This wooer also possessed another attraction unknown to Madison;
in the words of Miss Floyd’s aged and reminiscent aunt, he was
given to “hanging around her at the harpsichord.” Presently
Madison received a letter from his fiancée informing him that he
was dismissed ; his feelings were not assuaged by the fact that this
missive was sealed with “a bit of rye-dough.” Jefferson wrote in
most comforting style, informing him that “firmness of mind and
unremitting occupation will not long leave you in pain.”

If the youthful Madison presents certain priggish qualities, it was
a priggishness that did excellent service for his country and the
Union. For the absence of what many would regard as more vig-
orous qualities left the young man free to pursue his studies in
the art of government. Heir to a beautiful estate, seemingly as-
sured of a comfortable income, his lot was to be the approved Vir-
ginia one of “statesmanship.” That he was set apart, not to en-
gage in frivolity or even humane enjoyment, but to become one of
the chief artificers of the Constitution seemed almost, with Madison,
a premonition. At any rate, consciously or unconsciously, he shaped
his course, from early boyhood, to this end. He early tried his
hand at writing, developing on the model of the Spectator the style
which subsequently adorned the Federalist. Afterward he liked
to quote the Addisonian injunction that “fine writing consists of
sentiments that are natural, without being obvious,” and Swift’s
dictum that a good style consists of “proper words in their proper
places.” Probably the times had something to do with the subject
on which the youthful Madison chose to exercise his literary genius.
In his early period the one subject of discussion was the British
Constitution. He was fourteen when the Stamp Act was passed,
and became a juvenile reader of the unending pamphlets, resolutions,
newspaper letters, reports, and debates that followed that legisla-
tion. The year he entered Princeton, 1769, Charles Townshend’s
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legislation taxing the colonies was the theme of continuous de-
bate in the faculty and student body. The most outspoken critic
of the British policy was the president, John Witherspoon, re-
cently imported from Scotland to direct the intellectual processes
of young America. Madison himself was one of the organizers
of the American Whig Society, in which denunciations of the duty
bill were everlasting gospel. His friends and associates formed
perhaps the most celebrated group of young men then extant in
America, and that he became the intimate of such a fraternity
shows that he was more than a bookworm and “dig.” Brockholst
Livingston, afterward Justice of the United States Supreme Court;
William Bradford, son of the “patriot printer of 1776” and At-
torney General in Washington’s Cabinet; Hugh Henry Bracken-
ridge, destined to a miscellaneous career as poet, novelist, judge,
and leader in the “Whiskey Rebellion” of 1794; Aaron Burr, politi-
cal adventurer and Vice President of the United States; Morgan
Lewis, Governor of New York; Henry Lee, “Light Horse Harry”
of Washington’s army and Governor of Virginia; Aaron Ogden,
Governor of New Jersey; Philip Freneau, vituperative poet and
satirist of the Washington administration; and the Reverend Sam-
uel S. Smith, Presbyterian divine and later President of Princeton
— such was the coterie of young men in whom Madison found in-
structive companionship. Nassau Hall, then Princeton’s one build-
ing, resounded with discussions on British policy and British con-
stitutional law; judging from one of Madison’s freshman letters,
the tribulations of John Wilkes also occupied the undergraduate
mind. The year 1769 also marked the rise of Junius, who sim-
ilarly became a hero to this Madison and Livingston contingent.
One surviving letter of Madison’s shows him in more animated light,
when he formed one of a party of students who, in black gowns
and hoods, amid the death toll of bells, turned out at midnight to
register their disapproval of the Tory state of New York, which had
declined to accept the Nonimportation Agreement and had written
the merchants of Philadelphia asking them to take the same course;
the purpose of this midnight assemblage was to burn a copy of
this unpatriotic missive.

For the ten years following Princeton, from 1771 to 1781, Mad-
ison fulfilled his role as a member of the leisure, public-serving,
Virginia upper class. He did not enter the Revolutionary army —
his health disbarred him, and thinking, discussing, and writing
were his more suitable contribution to the cause. The years 1771~
1776 are especially fruitful in their bearing on Madison’s part in the
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American triumph, for this period was given largely to the study
of republics, ancient, medieval, and modern. There was hardly a
Greek city that had experimented with this dangerous form of rule
whose successes and failures Madison did not master in detail.
“My customary employments,” he wrote Bradford, “‘are solitude
and contemplation.” Virginia in those days took meditative young
men seriously, especially when they were the sons of established
families, and pressed them into public use. Appropriately, there-
fore, Madison, in 1776, emerged from scholastic retirement, and
for the next seven years applied in constitutional and legislative
chambers the precepts so sedulously acquired in study. In 1776,
aged twenty-five, he represented Orange County in the Virginia
Constitutional Convention; from 1777 to 1779 he was a member
of the Virginia House of Delegates and the Council of State, while
from 1779 to 1783 he was one of the Virginia delegates in the
Continental Congress. In all this public work there was a consist-
ency in service and method. Always the young Virginian is the
constitutionalist ; always his name signifies certain ideas; always he
is the writer, the “penman,” the person selected to draw up resolu-
tions and memorials; seldom is he the debater. He was apt at
making motions, but not given to making speeches about them; he
was indefatigable in committees; his favorite methods, that is, were
colloquial, not forensic. Perhaps Madison’s ideal contribution at
this time was as a member of the Virginia Council, a group of eight
men elected by the House of Delegates who had revisionary power
over acts of the popular chamber. It was the republican successor
of the Royal Council that had ruled the colony in the days of the
Virginia “Barons,” and was composed of the most venerable digni-
taries of the state, several of whom had served the King in the
same capacity. The manner in which this young man so quickly
attained this high position is significant. Madison was a candidate
for the House of Delegates in 1777, but his rigid principles caused
his defeat. He regarded the universal practice of “treating” — of
providing the electorate with liberal potions of rum on election day
— as demoralizing to public virtue, and refused to propitiate Demos
in the good old-fashioned way. An opponent less scrupulous, but,
on the side of statesmanship, utterly obscure, “treated” in wholesale
fashion and won the coveted seat. But the sequel disclosed the
hold Madison had gained in the respect of the legislature, for it at
once elected him member of the Council. Evidently this slight
boyish figure, seated amid the bigwigs of Virginia, made a favorable
impression, for after a year of the Council Madison was sent to
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the Philadelphia assembly, a body that sorely needed men of talent,
for in 1779 it had sunk to a new level of ineffectiveness.

Meanwhile Madison had made that friendship which was to last
for fifty years and exert so profound an impression on American
politics. That he and Thomas Jefferson should become fellow
spirits is not surprising, for the two men had everything in common.
Both were thinkers rather than doers; both, as students, were inter-
ested in the same things — philosophy, government, history, science;
both were writers, and both figured in the Revolution, not as sol-
diers, but as legislators and statesmen. It was these sedentary as-
pects of Madison that Jefferson chiefly recalled, in his old-age
reminiscences of his friend. The phrases Jefferson applied to the
Madison of this youthful period confirm the portrait derived from
other sources : he mentioned his “consummate powers,” his “pure and
spotless virtue,”” his “‘extreme modesty,” the “habit of self-possession
which placed at ready command the sources of his luminous and
discriminating mind and his extensive information . . . never wan-
dering from his subject into false declamation . . . soothing al-
ways the feelings of his adversaries by civilities and softness of
expression.” Probably few remarkable men have been so influenced
by another as was Madison by Jefferson, and naturally the qualities
especially evident in Jefferson’s recollection were the compliant ones;
yet in one conspicuous episode, at the convention of 1776, Madison
had displayed aggressive qualities. That was the assemblage of
Virginia worthies which, besides approving its Resolution of Inde-
pendence and the Virginia Constitution, also adopted George Mason’s
much celebrated Bill of Rights. Religious freedom had for sev-
eral years been Madison’s chief preoccupation; though a Christian,
he regarded unfavorably a state religion, going so far as to say that
New England was ahead of the other colonies in asserting popular
rights for the reason that that region had no established church.
“Religious bondage shackles and debilitates the mind,” he said, “and
unfits it for every noble enterprise.” George Mason, whose reputa-
tion had suffered somewhat because of his opposition to the Fed-
eral Constitution, was then one of Virginia’s imposing men; he was
fifty-one, in the full maturity of his powers and influence, and for
a youngster to fight his first legislative battle against this veteran
indicates that there was more in Madison than the deprecating
manner which his contemporaries enlarge upon. For Mason’s
article on religious freedom, in his Bill of Rights, said that “all
men should enjoy the fullest tolerance in the exercise of religion.”
Madison objected to the word “tolerance” and combated it in com-
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mittee of the whole. It seemed to assume the existence of an
established church and implied that dissentients were not to be
punished for not accepting it. Such a conception was not in accord-
ance with Madison’s ideas; in his quiet, unassuming, respectful, but
still positive manner, he argued that there should be no established
church; that none should be recognized by the state, and that all
should be protected. But this, a commonplace of America to-day,
was not generally agreed to then, especially in Virginia, where
so vociferous a democrat as Patrick Henry was advocating state
appropriations for the support of clergymen. In committee of the
whole Madison did not carry his point, but he was still persistent
and took his argument to the convention. And here he won, the
result being that one of the most decisive paragraphs in Mason’s
Bill of Rights — “that all men are entitled to the free exercise of it
[religion] according to the dictates of conscience” — was the work,
not of himself, but of this twenty-five-year-old boy. It is a clause
that has directed American history in an important regard, and
Madison’s tenacity in this matter of profound conviction discloses
that he possessed sincerity and determination. It was his first
triumph in constitution making.

These were qualities much needed in the new field to which
Madison was called in 1780. Congress then illustrated the Ameri-
can political character in its most disastrous phases. Washington
had learned the need of a strong central government in the army:
Madison now drew the same lesson from his service in Congress.
Both experiences emphasized an identical trait: only by a strong
central government could the American cause be saved. The fact
is that Madison’s so-called elevation, from the Council of State in
Virginia to the national Senate in Philadelphia, was no promotion.
Washington had complained, in his letter to Harrison, that Virginia
leaders looked upon service in their state legislature as more honor-
able than that in Philadelphia, and Madison, as he first surveyed
his new brethren, could easily have verified the criticism. The
great Virginians who had participated in the early Continental Con-
gress had all departed. Where were Thomas Jefferson, Patrick
Henry, George Wythe, Richard Henry Lee, Thomas Nelson, Ed-
mund Pendleton, and others who had early piloted the new nation
in the path of revolution? All had left the Congress, and most of
them were in the legislative service of their native state. Their
absence had more than a personal meaning. It illustrated the Amer-
ican point of view — not confined to Virginia, but almost as ram-
pant in New England — which was destined to confound American
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politics for a century. The early enthusiasm for the United States
had diminished; the entity important in the national mind was not
the Union but the State. The war was not yet finished; indeed
it had then reached its most discouraging impasse; it still called
for united effort, but the spirit of cooperation had almost disap-
peared.

Madison soon found that the body to which he had been called
was hardly a legislature; it was a kind of mediaval diet, in which
states and not persons were represented. There was no such thing as
an American citizen; there was no such character in Congress as
“the gentleman from Virginia,” the “gentleman from Massachu-
setts,” and those other regional statesmen with whom Americans
have become so familiar. When the roll was called, the question
was not whether Mr. Jay was present, or Mr. Roger Sherman; the
point was whether New York or Connecticut was at hand. When
the vote was taken no one asked how Mr. Wilson or Mr. Pinckney
had cast his ballot, but how had Pennsylvania or South Carolina
voted. No member ever proposed that an excise tax or duties for
raising the revenue necessary to pay the expenses of the war should
be levied, but that a “requisition” should be made on their respective
states — most of which neglected to comply with it. Madison found
that his modest stipend as Congressman was not paid by the central
government but by the State of Virginia — that is, when it was
paid at all. The salary was usually so much in arrears that he was
slow in liquidating his boarding-house bill and lived sometimes by
borrowing money of a patriotic Jew, Haym Salomon, who gen-
erously made advances to needy Congressmen without interest.
Jefferson, in one of his letters, records that the “horses of members
of Congress were sometimes turned out in the street, because the
livery stable keeper was unpaid.” Things like these would have
been endurable had they only signalized that the country was poor
and struggling under great burdens; unfortunately they merely
pictured the indifference of the American people towards their
legislature. The fact that in the period of Madison’s service it be-
came what the French statesman Vergennes called an “ambulatory
body” showed the state to which it had been reduced. Congress, in
the year of triumph 1783, — when Great Britain acknowledged
American independence, — had no home, but wandered from place
to place. A mob of soldiers, furious at not receiving any wages
for six years, assailed the lawmakers in Philadelphia, threatening
to imprison them until their arrears were paid. When Pennsylvania
refused its protection, the statesmen mounted their jaded horses
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and adjourned to Princeton, where Madison found himself on
familiar ground in old Nassau. This not proving a satisfactory
headquarters, Congress took up a temporary station in Annapolis;
then it went to Trenton, and finally to New York. But the place
of meeting was not so important, for at times there was no Congress
to meet. Members were most lax in attending to their duties; a
law practice at home, or the harvesting season, had prior claims.
One of Richard Henry Lee’s letters pictures him, a desolate figure,
in cold lodgings, the snow piled high outside, half dead with the
gout, wearily waiting in Trenton for Congressmen to appear in
sufficient force to provide a quorum.

Thus the interest everywhere was the state —the state; the
central government was disregarded. Madison witnessed several
Congressional episodes that evidenced this absorption in local con-
cerns. The most significant came in the early part of 1783. It
was not until this crisis arose that Madison realized how far apart
he was from many of the great men of his own section. With Wash-
ington, — a mighty ally, it must be confessed, — he found himself
aligned against Patrick Henry, the Lees, — Richard Henry and
Arthur, — Harrison, and others. The hostility of this faction
reached its most provocative pitch in the last days of December, 1782.
At that time there were two pressing financial questions before the
country. Congress needed $3,000,000 for the expenses of 1783;
this would enable that body to pay clamoring soldiers, to meet in-
terest on the national debt, domestic and foreign, also long over-
due, and to pay the ordinary expenses of government. According
to the Articles of Confederation Congress could raise this money
only in one way, by “requisition” on the states, assigning to each
its “quota.” The amount due from Virginia on this basis was
$400,000. The other question at issue was the adoption of a per-
manent method of raising a national revenue — for experience had
shown the futility of depending on this “requisition.” The method
most generally favored, as already explained, was a 5 per cent duty
laid on imports. To this impost Virginia had given its consent.
But in these last days of December, on the eve of adjournment, the
Virginia House of Delegates passed a resolution, not only with-
drawing its approval of the impost, but notifying Congress that
only $50,000 out of the $400,000 due on its “requisition” would be
paid. That is, it not only refused to contribute — in any adequate
fashion — to the budget of 1783, but declined to enter into any
agreement for a permanent revenue system. The Virginia leaders
who were fighting all movements for a constitution, or any effective
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federal union, were responsible for this backward step. Richard
Henry Lee had been declaiming against Congressional “lust for
power” ; Arthur Lee — at this time a member of Congress — had
had much to say of the danger of giving “control of the purse and
sword” to the same hands; and Patrick Henry was already descant-
ing on his favorite plan of an independent Virginia nation, to in-
clude the Northwest Territory, which was to be cut up into several
republics, all to be dependencies of Virginia. Benjamin Harrison,
in a letter to the indignant Washington, said that the revocation of
the impost and, in large part, of the requisition was the work of the
Lees, who had taken advantage of a “slim house” and their own par-
liamentary skill to engineer the resolution through. It was the
greatest blow struck up to that time at the proposed union.

The episode shows Madison in his bravest mood; the scene that
subsequently took place in Congress brings forth an entirely different
character from the shrinking boy of a few years before. For Madi-
son now arose in Congress and vehemently denounced his own state.
The question before the house was the still unsettled matter of the
impost. On this subject Madison had already expressed himself
with angry emphasis. His proposal now was an amendment to the
Articles of Confederation which would enable Congress, at sword’s
point, to collect requisitions due from delinquent states. “The
situation is such,” he wrote Jefferson, “that two or three vessels of
force, employed against their trade, will make it their interest to
yield prompt obedience to all just requisitions upon them.” Madi-
son’s solution of the difficulty, that is, was in the nature of civil war.
His emotions may be conceived, therefore, when Theodorick Bland,
one of his Congressional colleagues from Virginia, arose, on Janu-
ary 27, 1783, to explain the position of the ancient Dominion. He
had received “sundry papers” from the executive of Virginia, which
should be presented to Congress. The first was the one limiting
Virginia’s requisition to $50,000; the second was that withdrawing
its consent to the impost. The debate that ensued lasted several
days, the chief speakers being Madison, Alexander Hamilton, and
Arthur Lee. At times it was animated and bitter, and both Madison
and Hamilton turned ferociously on Lee, upholder of Virginia’s
defalcation. Madison rejected the “idea of erecting our national
independence on the ruins of public faith and national honor.” He
admitted his embarrassment in pressing his contention in view of
the instructions of his own state; still, a member of Congress must
think, first of all, of the national welfare, not of local concerns; he
was also persuaded that, had the legislature of Virginia completely
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understood the situation, ““it would not have repealed the law in favor
of the impost, and would even now rescind the repeal.”

Hamilton directed his remarks at Arthur Lee in his usual sledge-
hammer fashion. Why beat around the bush? Everybody knew
why Virginia and Rhode Island were hostile to the impost. The
present system enabled Rhode Island to levy exorbitant taxes on all
foreign goods imported into Connecticut, and she was not disposed
to relinquish that profit. Nor was Virginia’s motive more com-
mendable. The money raised from these duties was to be used, in
part, to meet the interest on the Federal debt. Most of that debt was
held by Massachusetts and Pennsylvania, which was only another
way of saying that these commonwealths had borne the financial
burden of the war. Pennsylvania had bought $4,000,000 worth of
the war certificates — what would to-day be called the “bonds” —
of the Revolutionary government; Massachusetts $2,360,000; while
Virginia, though the largest state, had invested only $400,000.
“The true objection on the part of Virginia,” Hamilton declared,
“was her having little share in the debts due from the United States,
to which the impost would be applied.”” There were further re-
marks from Mr. Lee; certain gentlemen had said that, without the
taxing power, the existing Confederation was a “rope of sand”;
he would prefer that to a “rope of iron.”
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The chief result of these debates was thus to widen the breach
between the advocates of a loose confederation, such as already
existed, and those of a powerful centralized national organization.
But economic and commercial forces, as ever, were proving more
effectual than parliamentary discussions. Events in the Potomac
region began playing into Madison’s hands, and he was quick in using
them to make real his cherished plan of “federation” (or, as he
spelled it in those early times, “foederation”). If a map of the
Potomac region is examined, one surprising fact at once becomes
apparent. The boundary line separating Virginia and Maryland
does not run in the middle of the stream, as is usual in such situa-
tions, but is formed by the southern bank of the Potomac. That
is, this famous river is not, as is popularly supposed, a Virginia
watercourse; the river as a whole is part of Maryland. This had
been the case since this northern part of Virginia, in 1632, was
separated from its parent colony and transformed into a proprietary
for Lord Baltimore; those responsible for making this boundary,
three centuries ago, little realized that their friendly disposition to
Maryland was to assist in the formation of a constitution of which
they did not have the slightest intimation. For the accident that
the sovereignty of Maryland extended to the southern bank of the
Potomac gave Washington and Madison the excuse for the first
step that led to the Philadelphia Convention. In the Virginia Con-
stitution, adopted in 1776, this boundary was accepted, though in the
same clause Virginia insisted that its free navigation of the Potomac
should never be interfered with. It was one thing to set forth this
claim and another to make it the fact; Maryland, having jurisdic-
tion over the whole width of the Potomac, could prevent vessels
destined to Virginia ports from entering the river, and could impose
other restrictions destructive to Virginia commerce. In a visit to
the Northern Neck, in 1784, Madison heard that Maryland was pre-
paring to enforce measures against its neighbor state. Yet Virginia
similarly possessed exclusive and counterbalancing advantages. The
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entrance to the Chesapeake, for example, was entirely in her posses-
sion; both the capes, Henry and Charles, were Virginia ports; she
could therefore exclude all Maryland ships from entering the great
Bay and, by the same token, from gaining access to the Potomac it-
self. Virginia had long maintained lighthouses, buoys, and other
aids to navigation in the Chesapeake and the Potomac; these were
just as necessary to Maryland as to herself ; was it not unjust that
she should have to bear the whole expense?

Here was opportunity for trouble; here were precisely the cir-
cumstances that, in ancient countries, had produced war. Maryland
closes the Potomac to Virginia: Virginia retaliates by closing the
Chesapeake to Maryland; much less serious disagreements have
caused nations to fly at one another’s throats. In 1783 Madison
withdrew from Congress, having served the three years which was
then the statutory limit, and retired to his library at Montpelier.
Here he diversified his studies; zodlogy, especially the zodlogy of
the American continent, became an absorption; Jefferson, when
later in Paris, had a standing instruction to purchase for him “such
books as may be either old and curious or new and useful.” But
his mind was faithful to the main subject, for Jefferson was also
enjoined to send him ‘‘treaties on the ancient or modern Federal
Republics, on the laws of nations, and the history, national and
political, of the new world: to which T will add such Greek and
Roman authors (where they can be got very cheap) as are worth
having and are not in the common list of school classics.” Such
was the type of mind that drew up the American Constitution! But
Madison — he was now thirty-two — was not to be left solely to
theoretical contemplation of political problems. Virginia’s great
men at that time commonly vacillated between Congress and the
House of Delegates, and now Madison was called upon again to
resume his legislative work in Richmond. The most pressing ques-
tion was the navigation of the Potomac. What was the best pro-
cedure, Madison asked in a letter to Jefferson, — it was a year be-
fore the latter’s departure for France and he was then a member of
Congress in Annapolis, — to take aggressive action, extend Virginia
laws on the Potomac, or for the two states to appoint commissions
and arrive at a peaceful settlement? The latter, by all means, re-
plied Jefferson; he talked the matter over with prominent Mary-
landers, who at once approved the plan. Commissioners were con-
sequently appointed — for Virginia, James Madison, George Mason,
Edmund Randolph, and Alexander Henderson, the first three im-
portant members of the subsequent Constitutional Convention; and



52 BULWARK OF THE REPUBLIC

for Maryland, Samuel Chase, Thomas Stone, Daniel of St. Thomas
Jenifer, and Thomas Johnson. Before these gentlemen could come
together another historic event had taken place, for Washington had
made his trip to the Western country and laid out his transporta-
tion route from Virginia to the Ohio. In this connection, it will
be recalled, he had discovered that his plan, because his river sys-
tem entered Pennsylvania, was an interstate matter. It seemed in-
dispensable that Pennsylvania be invited to codperate, and, in fact,
an invitation for such codperation had been sent and accepted.
Thus, both east and west, the idea of interstate commerce was be-
coming a reality.

Washington was naturally interested in Madison’s Potomac plan,
and informally dropped in on the delegates when they met in
Alexandria, in March 1785. He found them in somewhat doubtful
mood. Facilities for transit were slight in those days, and, the
notification not having reached them, Madison and Randolph had
not appeared, although their associates had been waiting four days.
Washington’s concern is evident from his diary. On March ten
he paid a visit of a day and a night to George Mason; he was busy
dining with other members of the delegation, and was sending his
carriage back and forth to conduct the negotiators to the meeting
place. Finding the commissioners undecided what to do in the ab-
sence of Madison and Randolph, he strongly advised them to proceed,
and suggested, since the quarters selected at Alexandria seemed un-
satisfactory, that the session be adjourned to Mount Vernon. Thus
Washington, though not a member of the Virginia contingent,
dominated the convention; the confabulations under his roof lasted
for four days; and the document drawn up — really a treaty be-
tween Virginia and Maryland — was promptly named ‘“the Mount
Vernon” compact.

This Mount Vernon compact, next to the Constitution itself, is
the most historic paper in our constitutional history. Emphasis is
usually laid on the Annapolis Convention of 1786 as the first step in
the process that culminated in Union; but so far as the initiation of
ideas was concerned, the several agreements drawn up in early
March, 1785, at Mount Vernon, were more important. For this
Mount Vernon compact contains many of the principles that ul-
timately formed the basis of the Constitution. That only two states
formed the understanding is true, but two states were sufficient to
establish the principle of interstate organization which is the nucleus
of that instrument. Maryland consented to admit Virginia freely
to the navigation of the Potomac; that is, she withdrew the threat,
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always present, of “occluding” — a popular word of the time — the
entrance of that river to the sister state and framing restrictive
measures after Virginia’s vessels had gained access. Virginia, on
her part, contracted to let Maryland vessels pass without hindrance
— that is, without the payment of duties — the capes of the Chesa-
peake and to enjoy all the navigation rights of those waters. A
great page in constitutional history unfolds as one reads this inter-
state agreement of 1785. We foresee New York, several years after
the Constitution was adopted, attempting to close its rivers and
sounds to the steamboats of its neighbors; we glimpse the coming
Daniel Webster proclaiming before the Supreme Court, presided
over by John Marshall, the rights under the “commerce clause” of
all states to have free entry into the waters of its associates, and
Marshall’s decision, Gibbons vs. Ogden, which sustained that right.
It was a decision, says Beveridge, that “has done more to knit the
American people into an indivisible nation than any one force in his-
tory except only war’””; and this principle, expressed so indefinitely in
the Constitution that a great legal battle was required forty years
after its adoption to reduce it to permanent form, was set forth
explicitly in this Mount Vernon compact of 178s.

Another conception which has done more perhaps than any one
influence to establish peace and lay the foundations of industrial and
agricultural greatness appears in this same parchment. Virginia
and Maryland agreed that there should be no trade barriers between
them; the products of each were to enter, without the payment of
duties, the ports of the other. Here is that principle of interstate
free trade which now exists among forty-eight commonwealths —
a system which has made the United States the greatest free-trade
nation in the world. Again the Mount Vernon compact provides
that these two states should levy identical import duties against other
nations — thus establishing, as a rule for themselves, the idea which
Washington, Madison, and others were urging as a necessary safe-
guard for the thirteen states, and which, two years afterward, was
inserted in the Constitution. Here were two great principles of
interstate codperation, but the framers of the compact had in view
other proposals — proposals afterward embodied in the Constitu-
tion. They suggested that, at a future meeting, Maryland and
Virginia should adopt measures for a common monetary system.
In fact these two neighboring commonwealths were sensibly draw-
ing together into union — union none the less because membership
was so limited.

But reasons for its extension soon appeared. Maryland and
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Virginia presently discovered that other states were concerned in
the navigation of the Potomac and the Chesapeake. The Susque-
hanna River, for example, then a more important element in trans-
portation than now, empties into the Chesapeake. Did the two
communities directly bordering that body imagine that they could
exclude Pennsylvania from utilizing its waters? In that case,
Pennsylvania could easily retaliate : what, for example, would become
of Washington’s river route to the West, a part of which would
need the consent of the none too friendly Quakers? A plan was
afoot for connecting, by canal and otherwise, the Susquehanna and
Delaware rivers; and so it appeared that Delaware must be added
to the commercial alliance. Thus, step by step, the field of union
was broadening. Evidently a new conference would be necessary
to round out the scheme; accordingly Maryland, on November 22,
1785, issued an invitation to Virginia, Pennsylvania, and Delaware
to meet representatives of her own, to frame an enlarged Mount
Vernon compact — one this time to comprise four states. The
Union was extending — but extending in a way which Madison
disapproved. The association of these four “countries” looked too
much like the growth of one of those separate groupings which at
this time threatened the amalgamation of thirteen states. Should
this four-power commonwealth be formed, undoubtedly the states
south of Virginia would establish a federation of their own, and
those north of Pennsylvania would organize a nation in the North.
The one man responsible, above all, for checking this development
was James Madison. His reputation as one of the builders of the
Constitution rests largely upon his action in face of so great a
danger. Events were moving rapidly. By the end of the year
Pennsylvania and Delaware had accepted Maryland’s invitation;
and now Madison acted decisively. Why confine the proposed com-
mercial covenant, he said, to four states and thus form a confedera-
tion within a confederation? Why not invite all the states, and
establish a general unison on this subject at least — the control
of navigation and commerce? There were forces within Virginia,
Madison well knew, intensely hostile to such codperation. Certain
leaders, as noted above, were advocating trade agreements with Eng-
land rather than with their Northern brethren. That the Lees had
resorted to clever parliamentary methods in withdrawing Virginia’s
consent to the impost has already been described ; and now Madison
did not hesitate to indulge in a little deception of his own. At the
time he was a man suspect; his advocacy of national measures was
well known, so much so that his suggestion of any conciliatory
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motion would immediately arouse the opposition of the powerful
anti-national men.

But there was one man in the Virginia legislature who was
trusted by both sides. This was John Tyler, for several years
Speaker of the House, subsequently to be Governor of Virginia,
member of the United States District Court, and father of an
American President. As the session of the House of Delegates for
1785~1786 was drawing to a close, Madison took Tyler aside and
placed in his hands one of the most fateful documents in American
history. This was a resolution accepting Maryland’s invitation to
a four-state convention, but enlarging it so as to include all the
thirteen. The place appointed for the meeting was Annapolis —
selected, Madison afterward said, because it was so far removed from
the North and the “marts of trade.” The proposed meeting was to
be strictly limited in scope — it was not to frame general articles of
government, but to take in consideration the trade of the United
States “and to consider how far a uniform system in their regula-
tions may be necessary to their common interests and permanent
harmony.” Thus it was not to be a constitutional convention, but
a kind of river and harbor congress. That Madison entertained
larger hopes his correspondence shows. For years the conception of
national union had filled his thoughts. His mind, like Washington’s
and Hamilton’s, was in a state of unsleeping vigilance. Yet he
knew the need of approaching the grand consummation by degrees.
Annapolis, he hoped, would bind the states into a commercial union.

Madison’s ruse succeeded; on the last day of the session the
resolution was called from the table and rushed through the house.
The fact that the modest member from Orange was the person who
had outwitted the foe remained a secret for several years — until
the object at which Madison had been really aiming, the Constitu-
tion of the United States, had become an actuality.
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Yet in this Annapolis Convention, which came together in
May 1786, Madison was not the most powerful influence. Leader-
ship in the assembly for which the Virginian was responsible passed
to another man — one quite unlike the Montpelier philosopher, but
one who, like himself, had been unceasingly working for National-
ism. Perhaps the great advantage of Alexander Hamilton at this
time was that his background had been so different from that of
his co-workers. For Hamilton, by birth, was not an American; he
came from the tiny West Indian island of Nevis, in the Caribbean.
Hamilton never saw the country whose destinies he was to have so
potent a hand in shaping until his fifteenth year; because of this he
was a man without local allegiances. He was not a Virginian, a
New Yorker, or a New Englander; the prejudices and loyalties the
sons of section had absorbed in childhood formed no part of his
mentality; he was, in no mere rhetorical sense of the word, an
American, and had no outlook except a continental one. Thus as
the several problems engendered by independence arose after 1776,
Hamilton saw in them not a means of fulfilling the destiny and
reaping the advantages of a Virginian; he surveyed them from the
standpoint of the country as a whole. Alone among the great men
concerned in forming the American State, Hamilton needed no con-
version to the Union. From the day the almost friendless boy dis-
embarked at Boston, America signified nothing to him but a great
national expanse, under one form of government. The accusation,
afterward so freely made, that Hamilton cared nothing for the states
and would willingly have erased state lines was virtually true, and
in this conviction, so far as his work as an agitator for the national
government was concerned, lay his strength.

It is an interesting circumstance that the West Indies should
have given the new American and French republics of the late
eighteenth century, at almost the same time, two of their most
romantic characters: in 1772 Nevis sent to the United States its
future constitution maker, while in 1778 Martinique sent to Paris
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that Josephine Tascher de la Pagerie who was to become, first,
wife of a leader of the French Revolution, and afterwards Empress
of the French. Little as they had in common from the standpoint
of intellect or character or temperament, both owed much to the
circumstances of their early life. It should not be forgotten that
Hamilton was half French, his mother being Rachel Faucette, of
Huguenot origin, who transmitted those traits of fire and impatience
that so startled the matter-of-fact Americans of his day; while his
father was that James Hamilton, son of the Laird of Grange in Scot-
land, who may have been responsible for the hard-headed qualities
his son introduced into the American system. Though these char-
acteristics — on one hand impulsiveness, fierce determination, pas-
sion, romance, and on the other a stern sense of reality, a cold-
blooded allegiance to facts — went along hand in hand throughout
Hamilton’s career, probably the exterior man suggested the maternal
rather than the paternal stock. This inheritance was excitable,
headstrong, even turbulent. Both Hamilton’s mother and grand-
mother, in their domestic relations, had defied the conventions. His
grandmother, Mary Faucette, famed for beauty and intellect, for
fearlessness and unchecked will, had scandalized even the easy-
going society of the Caribbees by separating from her husband and
taking up an independent abode on St. Kitts; Hamilton’s mother,
daughter of this self-assertive lady, and, like her, a beauty and a wit,
had found herself, at the age of sixteen, forced into marriage with a
Danish Jew whom she abhorred, and who, from all accounts, treated
her cruelly. TFrom him she fled to her childhood home and entered
into an irregular union with the Scotsman, James Hamilton, of
which the fruit was the future American statesman. John Adams’s
coarse description of his political rival as “the bastard brat of a
Scotch peddler” was true to the extent that Hamilton’s birth was
illegitimate, but inaccurate as an intimation of his ancestry and
mental inheritance. For Hamilton’s father was a member of Scot-
land’s foremost ducal house, while his mother’s family had been for
a century a political and social leader in the British West Indies.
And the romantic and intrepid qualities Hamilton derived from
his French mother are hardly suggested by Adams’s description.
The family, if erratic and high-spirited, was devoted to things of the
mind. Hamilton’s mother, in a day and in a place where women
were restricted to domestic employments, had a mastery of English,
French, and Spanish, was educated in music as well as embroidery,
and had been trained in riding and out-of-door sport. But the
Faucette blood was, above all, imperious, insistent on command, not
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overpatient with opposition. It is therefore no mystery where
Hamilton acquired his energy, his contempt for spirits less audacious
than himself, the fierceness with which he rushed at the goal, and
the tactlessness and outspokenness which, while they did not block
the masterwork of his life, prevented him from ever becoming a
great political leader. As a child, we are told, he was puny, but
also passionate, difficult of control, and given to spells of fury. The
most famous episode of his early days fits in well with his mature
character. When he was ten, the worst hurricane in a century
descended on his island. While the other inhabitants were rush-
ing to the safety of their stone houses, Alexander, remembering
that his aged aunt lived on the outskirts and might not have
the strength to save herself, beat his way in the open against rain
and destructive winds, reached her home, barricaded the windows,
and fixed in their place all the protective devices this storm-swept
island had prepared against such dangers. It was an early test of
Hamilton’s gift of working most successfully when the difficulties
were greatest, an eloquent prelude to the supreme moment of his
life when he entered the Poughkeepsie Convention with all the big
party leaders, four fifths of the members, and the overwhelming
majority of the electorate against him, and by sheer will forced that
body to ratify the Constitution.

From this maternal inheritance Hamilton derived not only his
determined impulsive nature, but his looks. Probably few men, by
mere presence, have exercised such influence on their age. Brilliant
as were Hamilton’s writings, persuasive as were his orations, it was
chiefly by personal discussion that he bent men to his purpose. He
went much into society, and it was his talk across the dinner table,
or his more intimate corner conversations, that exercised the most
powerful effect upon events. Just where Hamilton obtained his ex-
tensive knowledge of history and human institutions was a mystery
to his friends, but this made him a formidable opponent, on the plat-
form, in the press, and in private talk; to listen to him for half an
hour was an education in the topics that were exciting the public.
Charm and magnetism, of course, explain a good deal; and these
were qualities not drawn from his Scottish father, but from his
mother and grandmother. We feel to-day this compelling per-
sonality in the Trumbull portrait. The tilt of the head, the fire and
vivacity of the eyes, the firmness of the mouth and chin, the sharp,
clear-cut features — here is sufficient explanation of the eager soul
who held captive such diverse characters as Washington and Madi-
son, and proved so convincing in the legislature and at the bar.
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It is said that in his tensest moments Hamilton’s blue eyes would
turn black, the friendly, even humorous, lines of his mouth become
tight-set, and his slight and diminutive figure seem to take on added
stature. The man’s fondness for fine clothes also reflected his
neatness and precision of thought. Jefferson’s slovenliness in attire
was only another reason, in Hamilton’s view, for mistrusting the
man’s political garments. His rival’s lack of ceremony was also
offensive; no one could imagine Hamilton, at a Presidential inaugu-
ration, walking, unattended, to the scene. His own chestnut hair
was always carefully brushed and queued; his coats were tailored
in the latest mode; his laces and ruffles were always spotlessly white;
his silver buckles were invariably shining. One of the charms of
Hamilton is that he is always young; he died at forty-seven, before
the slightest signs of decay had appeared, and thus we have no
image of him other than that of the well-kempt, slender figure,
dignified, aggressive, the most romantic statesman in American
annals, if not the most heroic.

Despite the man’s attraction, there was a certain quality of
steel that, to his contemporaries as well as succeeding generations,
has made him a character rather admired than loved. Hamilton
never sought the affections of the people, and not infrequently ex-
pressed his low opinion of his fellows. To-day his hame means to
the average American the man who called the populace a “beast”;
who, in framing the Constitution, was more interested in main-
taining the rights of property than the “rights of man”; who called
the British House of Lords “a noble institution”; who even looked
tolerantly upon a King; who, in default of a monarch for the Ameri-
can nation, wished a President and Senate for life, and was so
strongly in favor of a powerful national government that he would
almost have obliterated state lines and cemented the whole country
into a centralized power. These things can be easily exagger-
ated to Hamilton’s disadvantage — and the present tendency is to
exaggerate them. The fact is that Hamilton was no more a
Nationalist, and no more in favor of reducing the states to ad-
ministrative districts, than was James Madison, or Rufus King, or
Charles Cotesworth Pinckney, or John Rutledge, or Edmund Ran-
dolph, or many of the other founders of the Constitution, including
probably Washington himself, and certainly was no more hostile to
democracy than Gouverneur Morris or Roger Sherman, or Elbridge
Gerry, or John Dickinson, or nearly all his contemporary states-
men.

The constant harping on these Hamiltonian beliefs has obscured
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the fact that Hamilton, in Revolutionary days, was a patriot of
Samuel Adams fervor; that he wrote articles approving casting the
tea into Boston Harbor; that his early fame was derived from
appearances on the stump, defying King George in best Son-of-
Liberty strain, and from his articles in Holt's Whig newspaper
holding up to scorn that arch-Tory, Samuel Seabury, afterward
first Episcopal Bishop of New York. When a student at King’s
College, his demonstrations brought disapproval from its Tory
president, Dr. Cooper. On the great question of American sub-
mission to British pretensions, Hamilton was distinctly a revolu-
tionary. The early Continental Congress had no greater admirer;
his articles on the Reverend Mr. Seabury were a “Vindication” of
the Philadelphia statesmen, in all their acts. Hamilton was only
seventeen years old at the time, but the pamphlet was generally
attributed to John Jay. Yet when it came to reorganizing the coun-
try wrested from the British Crown, his position was conservative.
It is a simple matter to explain this by his early environment.
Despite the equivocal nature of his birth, Hamilton’s ancestors on
both sides were aristocrats. The West Indian society into which he
was born, with its sugar grandees, its slaves, its absence of a middle
class, represented a more exclusive social and political organization
than did the planter oligarchy of Virginia; naturally therefore, it is
assumed, Hamilton would cling to property and privilege. But
there was doubtless something more fundamental than this. Hamil-
ton’s all-mastering quality was a sense of order. Turbulence in the
body politic he regarded as a greater evil than temporary injustice.
His literary style, brief, pointed, staccato, was precisely like the
man; he was a devotee of seemly public behavior, of law, and of
honesty in meeting obligations. The absence of these essentials in
the America of his day affected Hamilton’s primary instincts. In
this the young lieutenant colonel was much like Washington. Gov-
ernment, he believed, was impossible without energy, and energy was
the last quality of the Continental Congress in its latter years.
Financial integrity, in Hamilton’s view, was the bedrock of con-
stitutional order. In 1786 every state was flooded with paper
money ; Congress had recently “stabilized” its currency at the rate
of forty dollars to one Spanish gold dollar; debtors were in open
rebellion against the creditor class, and mobs were attacking the
courts; the air was full of the wildest schemes of repudiation and
spoliation. Thus Hamilton needed nothing but the prospect before
him as argument for a powerful, honest, debt-paying American
government. Not admiration for tradition and aristocracy, not
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the study of unstable Greek democracies, had made him a National-
ist ; the question, as he saw it, was the disappearance, or the survival,
of America as an independent empire. The problem was a practical
one, arising from the circumstances immediately at hand.

And so it happened that, from his first glimpse of the central
so-called government, Hamilton became the leading advocate of
change. From 1780 until 1787 his mind seemed riveted on one
subject — a convention for the creation of a strong and stable con-
stitution. One of the most important documents in American
political literature is the letter Hamilton addressed to James Duane,
September 30, 1780. At that time the United States was still a
revolutionary government; the Articles of Confederation had not
been adopted; the war was still in progress. Hamilton was only
twenty-three years old; that he should have written these mature
views is not more surprising than that one of America’s leaders at
the bar and one of the conspicuous men in Congress, James Duane,
should have solicited his advice. What, in your opinion, — such
was the query Duane had proposed to Washington’s young aide-de-
camp, — is the trouble with the American system and what changes
would best fit the situation? Hamilton replied immediately and
succinctly : “The fundamental defect is a want of power in Congress.”
How could that be remedied? A convention of all the states should
be called, to meet the following November, and formulate a genuine
National Union. The plan which Hamilton now exhibited to
Duane has been frequently described as the embryo of the Constitu-
tion adopted several years afterward. This is an exaggeration,
for the scheme which Hamilton outlined provided for no execu-
tive and still confided legislative ability to a single house of
Congress. But in the enumeration of the powers to be granted his
single chamber, Hamilton’s proposals were almost a forecast of the
Constitution of 1787. The body would possess the complete at-
tributes of sovereignty — authority to levy taxes, external and in-
ternal, to make appropriations, to regulate commerce, both foreign
and interstate, to control foreign affairs, make war and peace,
negotiate treaties, raise and equip armies and fleets, establish courts,
coin money, and charter banks.  All the territory the states possessed
or claimed to the west was to be ceded to this central government;
thus the Hamiltonian outline foresaw the policy afterward pursued
in the several cessions and the Northwest Ordinance of succeeding
years. But the principle that underlay this precocious visioning of
the future United States is its most illuminating point. That prin-
ciple was the idea of genuine union, with its essential corollary of
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a diminution of state authority. It was this emphasis that made
Hamilton’s proposed constitution, at that moment, seem immature,
and rendered it impossible of acceptance. Yet it was the concep-
tion which the young political philosopher kept ever before the
American public from this time forward. He caused resolutions
in the New York legislature to be introduced favoring a Constitu-
tional Convention. His brief service of eight months in Congress,
in 1783, was largely occupied, in debate and in private conversa-
tion, with popularizing his idea of union, and of a Constitutional
Convention to achieve it. His pen was busy on the same theme in
the public press. The very title to a series of articles written in
1781 epitomizes Hamilton’s work for his adopted country: this was
“The Continentalist,” and the word describes the farseeing states-
man even better than the “Federalist.”

The Annapolis conference called through the influence of Madi-
son to discuss trade relations among the states accomplished nothing
in that direction; it was chiefly useful in demonstrating the need of
that codperation on which Hamilton had been insisting for so many
years. It proved to be a conference not of union, but of disunion.
Madison’s effort to draw all the states together for sympathetic ar-
rangements in trade was a failure. The most conspicuous dis-
appointment was the absence of New England, for not a single one
of the Eastern states regarded the matter with favor enough to
send delegates. New York was almost as neglectful, but one of its
two delegates was Hamilton — the equivalent of a cohort of less
imaginative statesmen. Four other states appointed representatives,
none of whom took the trouble to make the journey to Annapolis;
thus that celebrated convention, in which many pretend to detect
the germs of the Federal Constitution, embraced the ambassadors
of only five states — New York, New Jersey, Pennsylvania, Dela-
ware, and Virginia. Evidently the desire for cooperation in trade
matters was not extensive. Instead, at this particular moment,
North and South were engaged in a violent dispute over the naviga-
tion of the Mississippi; that stream was still under the jurisdiction
of Spain, which excluded Americans from its traffic; Virginia in-
sisted that the settlers in her “backlands” have access to its waters,
threatening to join her fortunes to the mother country unless New
England codperated with her in obtaining the privilege; New Eng-
land, far more interested in the fisheries on the Grand Bank, cared
nothing for Virginian aspirations or threats. Thus, at the moment
when the half-reluctant delegates gathered in that Annapolis state-
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house where, three years before, Washington had handed back to
Congress his commission as commander of the victorious forces,
the spectacle that confronted them was not the one which they had
assembled to contemplate, good feeling and codperative effort, but
hostility and disunion.

From this sorry pass the Annapolis Convention was lifted by the
genius of one man— that Alexander Hamilton who had now at-
tained the age of twenty-nine. The convention had been called
to discuss such practical, possibly sordid matters as the regulation
of interstate trade and the use of interstate watercourses; but the
swift delegate from New York seized the occasion to concentrate
the country’s attention on loftier purposes. All bodies, official and
unofficial, with which Hamilton had been concerned up to that
time had been used to further the cause nearest his affections —
that of National Union; it was in keeping with this fixed idea,
therefore, that he should see a new opportunity in this assemblage of
unenthusiastic delegates. In fact the convention soon demonstrated
that it could not agree on anything, and would soon have broken up
in sullenness had not the New Yorker suddenly assumed command.
He showed his parliamentary skill by picking out a phrase which
New Jersey had included in its instructions to delegates. Never
has a parenthesis in a state paper served a grander historic end.
For New Jersey, not regarded previously as a leader in the creation
of an American union, in specifying the usual commercial subjects
on which her delegates had been instructed to negotiate, had added
these four words: “and other important matters.” The phrase
now formed the theme of Hamilton’s discourse. No precise record
of that Annapolis Convention is extant; probably there was not
much speech making, Hamilton, as always, relying upon private talk
to bring forth his argument. Only one surviving paper gives an
insight into the deliberations, formal and informal, and this is
Hamilton’s composition. It is said that the first draft contained
more daring statements than certain Virginians, notably Edmund
Randolph, were willing to subscribe to, and that Hamilton toned
the argument down in the interest of harmony. But the final docu-
ment was sufficient for all purposes. It declared, quoting New
Jersey’s extension of powers, that there were other things than
trade to be considered in calming the existing unrest. New Jersey’s
suggestion of “extending the powers of their deputies to other sub-
jects than those of commerce” was an “improvement on the original
plan.” Tt was impossible to settle trade matters without considering
other concerns of even greater importance. What these were was
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so well known that they need not be “particularized.” The An-
napolis Convention therefore unanimously recommended — and this
was its great accomplishment — that a convention of all the states
be held at Philadelphia “on the second Monday of May next, to take
in consideration the situation in the United States, to devise such
further provisions as shall appear to them necessary to render the
Constitution of the Federal government adequate to the exigencies
of the Union, and to report such an act for that purpose to the
United States in Congress assembled as, when agreed to by them
and afterwards confirmed by the legislature of every state, will ef-
fectually provide for the same.”

Congress and the several states — except Rhode Island — sub-
sequently agreed to this proposal, and thus the Constitutional Con-
vention, for which Washington, Hamilton, and Madison had been
struggling for ten years, became a reality. Naturally all three men
became delegates.



VIII

Although Washington presided over the Constitutional Con-
vention, its work was mainly the achievement of the younger genera-
tion — the generation that had come into effective influence after
the Revolution. The extent to which Washington swayed the
deliberations is not known. As many of the most important de-
cisions were taken out of doors, in those caucuses or groups that
settled programmes, and as the Virginia delegation was given to
such discussions, the likelihood is that his authority was constantly
felt. Washington was no debater, but he had his way, by nods of
approval or deprecating shrugs, of expressing his opinion — signs
that would have infinitely greater weight upon the body than a
thousand fiery orations.

Certain other dignitaries present recalled the days of the early
Continental Congress, but few of these veterans were particularly
active. Benjamin Franklin was now eighty-one, so feeble that his
speeches were read by his colleague, James Wilson; his ideas made
no impression, although he was heard with the respect due his years
and fame. His interventions were mainly of a conciliatory nature,
intended to calm an excited atmosphere, but his proposals for the
most part were futile and even, at times, absurd. John Dickinson
cut no glorious figure; his constant insistence on the “rights of prop-
erty,” his desire to make the Senate a duplicate of the British House
of Lords, in which leading “families” should have representation,
fell upon unappreciative ears. George Wythe, preceptor in law and
government to most of the public men of Virginia, and Robert
Morris of Pennsylvania, “financier of the Revolution,” both sat in
the convention, but silently, for Madison’s Debates do not record a
solitary contribution from these experienced statesmen. Even more
noticeable were several important absentees. Patrick Henry and
Richard Henry Lee had been elected delegates, and both, having no
sympathy with the purposes at hand, refused to attend. Samuel
Adams remained in democratic seclusion in Boston; John Adams, in
London, was still attempting vainly to wring trading concessions
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from hostile British statesmen. Thomas Jefferson was serving as
American Minister in Paris and observing the growth of a revolu-
tionary explosion even more destructive than the one he had fomented
eleven years before. John Hancock was in Boston, governor for
the second time, his life still made miserable by gout and by the
insurrectionary behavior of the Massachusetts peasantry under
Daniel Shays. Practically the only leaders of the Continental Con-
gress who played great rdles in 1787 were James Wilson of Penn-
sylvania, now forty-five years old, and Oliver Ellsworth and Roger
Sherman of Connecticut, a worthy pair whose interposition at the
most critical moment proved decisive. Thus the American Consti-
tution was the work of young men. The habit of regarding the
present as the era of youth receives a shock when we consider the
statesmen who created the system under which we live. Hamilton
was thirty; Madison thirty-six; Edmund Randolph, whose resolu-
tions formed the basis of the early debates, was thirty-four; Pater-
son, author of the so-called New Jersey plan, was forty-two;
Gouverneur Morris, who reduced the Constitution to its present
literary form, was thirty-five; and Oliver Ellsworth was forty-two.
On the whole the Constitutional Convention was a conservative
body, insistent on preserving property rights and not overtrustful of
the populace, but it was not an organization of weary, disillusioned
old men, impervious to new ideas.

Next to Washington the most conspicuous figure was Madison.
The General sat on a dais, as became his office as chairman, and
directly before him, in the middle of the front row, with associate
delegates ranged on both sides, Madison had selected his vantage
ground. This position was not preémpted from vanity or ambition,
but as a matter of convenience. Madison entertained a loftier vi-
sion of this assemblage than did most of the members, and had
assigned to himself the duty of immortalizing the proceedings.
The Virginian, in addition to his other claims to fame, proved to be
the greatest reporter in our history. American journalism has no
feat to compare with his record of the Constitutional Convention.
Many works have been written describing that event, but Madison’s
Debates still remain the source to which all interested in our national
beginning must go. For they not only constitute the most authen-
tic report available of the speeches and votes, but are full of emo-
tion and human nature. Unconsciously the leaders draw their
own characters; their views give a perfect picture of the prevailing
attitudes of the time on life and government. Drama is not lack-
ing, for at crises the rivalries, aspirations, the personal and sectional
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dislikes, can be felt. In these pages New England and Virginia
frequently glare at each other; Connecticut and South Carolina
indulge in unexpected caresses; a pygmy state like Delaware hurls
defiance at its great neighbor Pennsylvania; and Massachusetts, with
a self-confidence which was afterward to become a high light in
American politics, reads lessons in the art of government to its less
enlightened associates. The essential element in drama, suspense,
is always present; whether the Convention is to result in a form of
government or is to break up in disorder is always in doubt.
Cabals, “deals,” the mutual give and take without which association
in government is impossible, constantly appear in this sober chron-
icle.

Yet there was little suggesting conflict in Madison’s appearance
as he made this record. His slight boyish figure, clad in black,
constantly bending over the desk, pen busily inscribing the tumultuous
relation, frequently rising to make contributions of his own to the
narrative, is forever fixed in the American story. The reason for
this voluntary industry Madison has explained. He had read much
in “the history of the most distinguished confederacies, particularly
those of antiquity, more especially in what related to the processes,
the principles, the reasons and the anticipations which prevailed in
the formation of them,” but had been impeded by the absence of
authentic records. He determined that the future should not be
left in the dark concerning the beginnings of what, he felt sure, was
destined to be the most impressive of attempts at self-government.
Therefore he had selected this commanding seat “in front of the
presiding member,” not, however, facing Washington, but his
colleagues. ‘“In this favorable position for hearing all that passed,
I noted, in terms legible, and in abbreviations and marks intelligible
to myself, what was read from the chair or spoken by the mem-
bers; and, losing not a moment unnecessarily between the adjourn-
ment and reassembling of the Convention, I was enabled to write
out my daily notes during the session or within a few finishing
days after its close, in the extent and form preserved, in my
own hand. . . . T was not absent a single day, nor more than a
casual fraction of an hour in any day, so that I cannot have lost a
single speech, unless a very short one.” As the Convention re-
mained in session four months, with only occasional intermissions,
Madison’s performance, even as a feat of endurance, was a credit-
able one.

Thus the deficiency which Madison had so sorely felt in study-
ing the Amphictyonic League, the Lycian League, or the Italian
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republics of the Middle Ages, does not affect his successors to-day
who seek to penetrate the springs of the American Constitution.
Some may desire even completer details than his compendium, but
they are quite sufficient for most purposes. They are a far better
guide to the convention than most of the confused narratives which
modern writers have based upon Madison’s report. On most of
the questions that had stirred America for the preceding ten years
there was little disagreement. On that subject of “more power to
Congress” which Hamilton had been demanding since his teens the
delegates were little disposed to argue. Certain happenings in
Massachusetts and Pennsylvania in the few months preceding the
convention had dispelled all doubts as to the need of a government
with “power.” Massachusetts, in particular, had been definitely
converted by the spectacle of large sections of her own people en-
gaged in property destroying, riot, and rebellion. Probably Mr.
Daniel Shays, with his army of debtors burning courthouses, attack-
ing judges and lawyers and all forces that had been sent to disperse
his malcontents, until a large part of western Massachusetts had
been reduced to anarchy, furnished quite as persuasive an inducement
for well-conducted government as the pleas of statesmen. Modern
writers have found some justification for the Shays insurrection,
and uprisings of recent times — farmer disturbances in Iowa and
other states, for example, aimed against courts and judges engaged
in foreclosing mortgages — have had certain features in com-
mon with it, but the conservative defenders of social order that
prevailed in the Constitutional Convention saw in it not a vindica-
tion of agrarian rights, but mob rule and a riotous attack on “prop-
erty.” Even Washington’s horror appears in his letters. This pre-
vailing chaos in one state, and the knowledge that similar tinder
boxes were smouldering in others, ready, on the slightest incitement,
to burst into flame, proved a strong argument in the hands of the
statesmen who could see in a powerful national government the only
means of maintaining the public peace. The large attention devoted
to the militia in the debate seems disproportionate to an age that
does not esteem highly this amateur method of defense, but if one
seeks the explanation of that clause in the Constitution that gives
Congress power to “provide for organizing, arming, and disciplin-
ing” this civilian army, and to call it forth to “suppress insurrec-
tions,” it will be found in the Shays rebellion already experienced
and the numerous explosions that threatened other parts of the
country.

Thus on the need of a new government, continental in scope,
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there prevailed, at the moment when Washington’s gavel called the
assemblage to order, practically no disagreement. On certain of
its features — decisions that assumed subsequently a greater im-
portance than they did in the summer of 1787 — there ensued little
argument. That there should be a Congress and that it should
consist of two houses was the majority opinion. That there should
be an executive — something unknown under the Articles of Con-
federation — was an idea that aroused little opposition. Certain
questions involving this executive caused a good deal of discussion,
— whether he should be one person, or two, or three, whether he
should work in codperation, especially in exercising the veto, with
some body resembling a privy council, the method by which the
executive should be chosen, whether by popular vote, or by Congress,
or by the Electoral College finally adopted, — but this discussion
never reached the acrimonious stage. That Congress should have
the power for which so many leaders had long pleaded in vain —
to levy taxes, duties, imposts, and excises — was accepted with the
most perfunctory debate, nor did any delegate now rise to insist,
as so many had been insisting in state legislatures, that this — the
one supreme function of government — should be given only for
fifteen years, and that the taxes should be collected by the states
and paid into the state treasury. All such absurdities had long
vanished into the discard. Nor did hostility show itself to the
vital matter that in itself was responsible for the Philadelphia
gathering — that Congress should regulate commerce with foreign
nations, and among the several states. Everyone now agreed that
no state should be permitted to levy import duties on the products
of another, and thus, at one blow, fell that practice which, in the
likin of China and the octroi of European nations, had made the
localities of the same countries almost foreign nations to one
another.

The terse action on this and other points on which constitutional
history has since turned — and which are still questions of fierce
controversy — almost shocks one. The explanation, of course, is
that these subjects had been matters of endless harangue for fifteen
years, in legislatures, pamphlets, and in Congress. The phrase that
frequently appears, “agreed to, nem. con,” tells this story of acqui-
escence. Nem. con. abbreviates the familiar Latin expression nemine
contradicente — with no opposing voice; in other words, the decision
is unanimous. Thus the clause for regulating commerce with
foreign nations, and such, was agreed to nem. con. That exclusive
right of Congress to “coin money,” of which so much has been
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heard in recent years, similarly passed nem. con. Perhaps no article
caused so much excitement in the first half of the nineteenth century
as that requiring the surrender of fugitive slaves. It aroused no
discussion in the Constitutional Convention; there it was adopted
nem. con. No sentence has so puzzled lawyers, and so perplexes
amateur jurisconsults to-day, as that authorizing Congress to levy
taxes “for the general welfare.”” Some contemporary writers see
in these words justification for any legislation Congress deems
desirable for the good of the people — see in this innocent clause,
that is, a means of destroying the Constitution itself. But the
wise men of 1787 shed no light on the problem. The phrase was
a familiar one — it appears in the Articles of Confederation, where
it certainly conveyed no such universal power as is now sometimes
claimed for it; it also appears in the preamble to the present Con-
stitution, amid the pious listing of the reasons why that instrument
was framed. If the gentlemen at Philadelphia intended to give
Congress power to negative the Constitution as a whole, they did
so with a cheerful casualness. On the “general welfare” clause
there was no debate; it “was agreed to, nem. con.” Another nem.
con. provision was the one on which John Marshall founded the
doctrine of “implied powers” — the one that gave Congress the
right to pass such laws as were “necessary and proper” to carry the
enumerated powers into effect. Such ordinary attributes of sov-
ereignty as the declaration of war and peace, the establishment of
an army and navy, the control of relations with foreign nations, of
immigration and naturalization, of the post office — on most of
these topics the nation had rung with debate for years, but few
traces of the wearisome arguments appeared in the convention.
Most of them were adopted without prolonged discussion, some
with no discussion at all.

But certain matters that had not stirred the national conscious-
ness so deeply did cause the widest divergences. The convention
was not a uniformly harmonious body; at times it was a fairly
passionate one; once it seemed likely to break up in futility; but
the greatest difference of opinion centred mostly on one general
issue. The question that almost disrupted the proceedings and
nearly sent its members home to report failure was as to the nature
of the proposed Union. Was the Federal organization to be com-
prehensive, possessing jurisdiction over the people, or were the states
to exist as all-powerful sovereignties, virtually independent nations?
In 1787, it must be kept in mind, there was an American Union;
there was even a sovereignty known as the United States of America.
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The prevailing notion that the American Union was created by
the Constitution of 1787 must be dispelled. The statesmen who
most angrily denounced the “new plan of government” were fore-
most in protesting their love for the “Union” and the necessity of
permanent codperation among the states. In reading the history
of this period one must be constantly on guard in the use of terms.
Thus the word “Federalist” had a meaning different before the
adoption of the Constitution from that attributed to it afterward —
a significance, indeed, practically the reverse. It came to be the
word used to describe the political party formed under Washington
and John Adams, a party which stood for centralized power, in
distinction to that which laid chief emphasis on the states. That
was not the sense in which it was used by those who framed the
Constitution. By ‘“Federalist” these statesmen described a con-
federation, or, as the Southern states called it in 1861, a Confederacy,
such as the “Union” that existed from 1781 to 1787. Two words
were constantly on the lips of debaters in 1787 — “National” and
“Federal” — and the point at issue was whether the new government
was to be a National or a Federal one.

By National government was understood a government built on
national lines, with minor emphasis upon the states. In the pro-
posed legislature both houses were to be chosen on a national basis,
or on “proportional representation,” as it was called. ~State bound.
aries, in its selection, were thus to be disregarded. To Americans
to-day, a Senate composed, not of two members from each state,
but of men elected, precisely as is the House of Representatives,
in proportion to population, seems the strangest of anomalies, but
that was the conception in 1787 of the proponents of a National
government. One of the most powerful men who favored this
plan, James Wilson, of Pennsylvania, suggested that there be one
Senator for every 100,000 inhabitants. Had this proposal ruled
and prevailed until the present time, the Upper House would now
contain about 1250 members. Had the maximum number of Rep-
resentatives provided for in the Constitution —one for every
30,000 people — survived until 1936, we should have a House of
Representatives of not far from 4000 statesmen! The chief argu-
ment in its favor, one hundred and fifty years ago, was that such
a method would enhance the “democratic” character of Congress.
It would make that body truly National — responsible directly to
the people. But those who upheld the Federal plan desired some-
thing different. Their demand was that the national legislature
consist of a single chamber, in which the states should be represented
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as states, not as people, and that each state should have a single vote.
That the states might have more than one representative was freely
granted, but these state representatives, when it came to casting
ballots in the proposed Congress, should each hold a little election
within themselves, to determine what the state vote should be.
This was the Federal plan, so far as the formation of Congress was
concerned. Rhode Island — so unpopular for its commercial self-
ishness that it had come to be known as “Rogues’ Island” — would
have precisely the same weight in the new nation as the largest
state, Virginia. The Federal plan, of course, was the same as
existed in the Articles of Confederation, and the persistence with
which its friends insisted on its perpetuation produced almost a
lethal rift in that hot summer of 1787.

The proposal for a National government represented a complete
revolution in the American political form. Madison pithily de-
scribed the difference between the two systems when he explained,
for the benefit of his convention associates, that a Federal govern-
ment operated on those impersonal entities known as states, while
a National government operated directly upon flesh-and-blood human
beings. The present income tax is the perfect expression of the
National idea, as applied to the collection of revenue. And the
legislation of Franklin Roosevelt — his attempt to make Congress
paramount over all industry and agriculture — may be taken as
Nationalism in extreme form, far more extreme than anything
contemplated by Hamilton, Madison, or the other advocates of the
Nationalistic conception of 1787. For the Rooseveltian purpose
is the utter annihilation of state lines and that “consolidation” of
the central government which so frightened the State-rights demo-
crats of 1787. Had Richard Henry Lee, the great Virginia op-
ponent of ‘“‘consolidation” in 1787, foreseen anything resembling
the present activities of his political descendants, he would have
regarded Hamilton as the mildest of Nationalists.

That such a change in the government would produce sharp
alighments in the convention was to have been expected. The
division of sentiment, however, followed different lines from those
our subsequent national history would lead one to expect. The
Federal idea, based upon the supremacy of the states, suggests that
theory of State rights which played so important a part in the con-
flict of succeeding years; while the National idea, subordinating
state concerns to the interest of the country as a whole, brings to
mind the doctrine afterward upheld by such statesmen as Webster
and Lincoln. If one turns to the record of the Constitutional Con-
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vention, however, expecting to see South and North drawn up in
opposing camps on this issue, he will be disappointed. The demar-
cation then did not follow sectional lines. In general the advocates
of what afterward became known as State rights were the small
states, while the champions of National government were the large
ones. And another surprise appears when the large and small
commonwealths are arranged in groups. In 1787 big and little states
were something different from those of the present time. The cen-
sus of 1790 shows that the largest were Virginia, Pennsylvania,
North Carolina, and Massachusetts, in the order named. With
these four usually — though not constantly — voted South Carolina
and Georgia; these were not yet “big states,” but their population
was increasing so rapidly that, in a short time, they were expected
to achieve this rank. Indeed, one of the hallucinations of the con-
vention, frequently expressed, was that in a comparatively short
time the Southern states would exceed the North in population.
The contemporary New Yorker — in 1787 denizens of this state were
known as “Yorkers” — will be humiliated to discover that in 1787
his commonwealth, now majestic in size, ranked, if not as a “small
state,” at least as a moderately sized one. It took its appropriate
place, in this grand division, alongside New Hampshire, Rhode
Island, Connecticut, New Jersey, and Maryland. And the separa-
tion on this question of a National or a Federal government fol-
lowed these lines. The foremost advocates of the plan for a
scheme that, to a great extent, would obliterate state boundaries
and consolidate the Union were Virginia, Pennsylvania, and Massa-
chusetts ; the most outspoken champions of state independence were
Connecticut, New York, New Jersey, and Maryland. All histories
of the Continental Convention say much of the two plans before
the delegates — the “Virginia plan” and the “New Jersey plan”;
the great difference was that the Virginia plan provided for a gov-
ernment on national lines, the New Jersey for a government that left
the state supreme. The whole thing, to modern eyes, seems topsy-
turvy. “Do you mean to abolish the state government altogether ?”
Charles Pinckney asked Edmund Randolph after he had introduced
his Virginia plan. Of course Mr. Randolph intended nothing so
drastic, but he and his Virginia and Massachusetts associates did
advocate a national system, one that made the states, even proud
Virginia and Massachusetts themselves, insignificant agencies in the
comprehensive scheme.



IX

The leaders of National Union were Madison, James Wilson
of Pennsylvania, and Rufus King of Massachusetts, while the fore-
most contenders for State rights were William Paterson of New
Jersey, and Roger Sherman and Oliver Ellsworth, of Connecticut.
In many ways James Wilson was the most powerful intellect and
strongest moral force in the convention. History has neglected
him ; he has provided the theme of no full-sized biography, and even
contemporary references to the man are neither frequent nor re-
vealing. Evidently Wilson’s personality did not favorably impress
his associates, or perhaps the misfortunes of his final days, when he
fell one of the numerous victims of the time to land speculation,
explain his eclipse. Yet few members figure so conspicuously in
Madison’s Debates, and few spoke so often or with such constant
enlightenment. Wilson, from the most advanced, ‘‘progressive”
point of view, seldom goes astray. Indeed, he was about the only
member who consistently bespoke the interests of the ‘“‘people.”
Some usually laid emphasis on what they called the “landed interest,”
others on the “monied interest” — that is, the holders of state and
Federal bonds, almost the only form of investment securities known
at the time; still others on the commercial “interest” — that is, the
business of shipping; but Wilson’s was almost the only voice lifted
in behalf of the masses.

It is interesting that at least two of the greatest minds at Phila-
delphia were foreign born—and Scottish at that; but Wilson
derived more immediately than Hamilton from Scotland, for he
was born, of cotter stock, near St. Andrews, obtained his education
in three Scottish universities, St. Andrews, Glasgow, and Edin-
burgh, and was led to emigrate to America at the age of twenty-
three because of his love of free institutions. He reached his
cherished goal at a critical time — 1765, Stamp Tax year — and
fell into excellent hands, for he became a student of law in the
office of John Dickinson, whose “Farmer’s Letters” exposing the
constitutional weakness of the British contention proved a powerful
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incentive to the American Revolution. In the succeeding ten years,
“James the Caledonian” took a far more advanced stand on the
British-American dispute than Dickinson. Parliament, he insisted,
had no right to legislate for the colonies on any question ; the colonies
were Dominions of the British Empire, owing allegiance to the
King, but self-sufficient for themselves in lawmaking. This, of
course, is the conception underlying the present British Empire.
His prominence in this great assize and his professional success
made Wilson a marked man in Pennsylvania; when the early Tory
delegates for his state to the Continental Congress were dismissed,
Wilson was chosen as an advocate of independence, taking his
seat in time to sign the Declaration. Naturally, as one of Pennsyl-
vania’s most forward men, he was sent to the Constitutional Con-
vention. And here, in every issue that rose, Wilson was in favor
of trusting the people and extending their power. That was the
essence of the National plan which he at once took under his wing.
He suggested that not only Representatives and Senators should
be chosen by popular vote on a ratio based on “number of inhab-
itants,” but the President also.

No one heaped greater scorn on the constitution of Pennsylvania,
Franklin’s favorite child, which that statesman asked the central
government to take as a model — with its single-chamber legislature,
its many-headed executive, its board of censors. What Wilson
particularly disliked about this strange mélange, copied largely from
the French, was that it had not been adopted by the people, but had
been imposed on the state by the body that framed it. He insisted
that there was such a thing as the American people; that they should
be united, and, thus united, control the Union. Of state bound-
aries he made as little as Hamilton. “Is this government,” he
asked, “to be of men, or of imaginary beings called states?” Prac-
tically every illiberal idea proposed brought Wilson to his feet.
Certain members, — the chief was Gouverneur Morris, — fearful
of new states in the buckskin West, insisted that constitutional
precautions be taken against granting them political equality with
the more sedate Atlantic seaboard. Wilson insisted that such states,
when admitted, should stand upon the same footing as the older
communities. Gouverneur Morris — and others — were also con-
stantly talking about the advantages of an aristocracy, and the small
confidence that could be placed in the common people, asserting that
the chief business of government was the “protection of property.”
“I do not agree,” said Wilson, rebuking his Pennsylvania colleague,
“that property is the sole or primary object of government. The
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cultivation and improvement of the human mind is the most noble
object” — a sentiment that puts Wilson almost in the class of the
most advanced democrats of the present time.

Naturally Wilson became the foremost champion of the National
conception — of an organization built on the political power of the
average man. He did not find his opponents in Virginia, or South
Carolina, but in New England. The most uncompromising advo-
cates of localism, in 1787, were the gentlemen from Connecticut.
This small state, next to Virginia, had the ablest delegation — at
least the most influential — in Philadelphia. It consisted of only
three members, but all three were men of keen intellect, personal
force, large experience and information — vigorous-minded Yankees,
who knew precisely what they wanted and stuck unerringly to the
point until they obtained it. Dr. William Samuel Johnson, son of
the president of Columbia College, who himself, on retiring from
Philadelphia, acceded to the same position, was one of America’s
most learned men; in his residence in England before the Revolu-
tion, as agent for Connecticut, his intellectual attainments had been
recognized by an honorary degree from Oxford and the friendship
of great Englishmen, including his namesake, Dr. Samuel Johnson
of the Dictionary.

Yet Johnson, weighty as was his work at Philadelphia, yielded
precedence to another statesman of much more homely flavor. The
most original character in the convention was Roger Sherman. He
was a spectacle so strange to the eye that the planters of the South
hardly knew what to make of him. “Mr, Sherman,” wrote William
Pierce of Georgia, “exhibits the oddest shaped character I ever
remember to have met with. He is un-meaning and unaccountably
strange in his manner. But in his train of thinking there is some-
thing regular, deep and comprehensive ; yet the oddity of his address,
the vulgarisms that accompany his public speaking, and that strange
New England cant that runs through his public as well as his private
speaking make everything that is connected with him grotesque and
laughable; and yet he deserves infinite praise — no man has a better
Heart or a clearer Head. If he cannot embellish he can furnish
thoughts that are wise and useful. He is an able politician and
extremely artful in accomplishing any particular object; it is re-
marked that he seldom fails.” A fellow New Englander, John
Adams, contributes further details to this rustic portrait. “Sher-
man’s air is the reverse of grace; there cannot be a more striking
contrast to beautiful action than the motion of his hands; generally
he stands upright, with his hands before him, the fingers of his
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left hand clenched into a fist and the wrist of it grasped with his
right. But he has a clear head and sound judgment; but when he
moves a hand in anything like action, Hogarth’s genius could not
have invented a motion more opposite to grace; it is stiffness and
awkwardness itself, rigid as starched linen or buckram.”

Silas Deane said that Roger Sherman was as fitted for a polite
dinner party “as is a chestnut burr for an eye-stone,” mentions
the “odd questions he asks” and “the countryfied cadence with which
he speaks.” In the statue of Roger Sherman which Connecticut
has placed in the Washington Capitol as one of her two greatest
men, these physical traits are considerably softened, but contemporary
paintings, particularly that of Ralph Earle, quite substantiate the
likenesses sketched above. Externally indeed Sherman appears
native and rough-hewn. The gnarled and corrugated face, the hair
hanging unkempt and listless on collar, the sharp protruding nose,
the shrewd but dreamy eyes, the suggestion of untidiness in the
clothes, the erect frame and upraised hand, firmly grasping a goose
quill — hardly any place except the New England hills could have
produced a figure like this, and in all Sherman’s moral aspects and
political principles the New England nature was deeply bred. Adams
called Sherman “an old Puritan, as honest as an angel.” Surely
his protest, in the Continental Congress, against ferry travel on the
Sabbath; his suggestion that, in the quarrel with England, Ameri-
cans abstain from horse racing, cockfighting, and play-going —
evidently as a means of propitiating divine grace; his desire that
Connecticut should enact an excise on rum in order to discourage
its use, and his unavailing plea for daily prayer at the Constitutional
Convention, bring out the more obvious traits of the Puritan char-
acter. Yet Patrick Henry said that the three greatest men in the
Continental Congress were Washington, Richard Henry Lee, and
Roger Sherman, and that Sherman and George Mason were the
greatest statesmen he had ever known. He was an early exemplar
of that type of American public man, unschooled and rough work-
ing, who was destined to become a conspicuous figure in the new
America whose foundation he did so much to lay.

Born in 1721, near Boston, the son of a shoemaker, Sherman
was himself at the age of ten apprenticed to that same craft. His
early days were Franklinesque. As he toiled at the bench there
was one object as invariably present as his last and tools: always
spread before the young man was a book, on which his eyes con-
tinually strayed from his labor. The shoemaker’s manner Sherman
apparently never lost; his famous gesture in speaking, someone
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remarked, resembled a shoemaker drawing a thread. And as
Franklin amid his type and printing presses was able to acquire a
substantial education, so Sherman, at his cobbler’s bench, picked
up a good store of miscellaneous learning, even of a specialized
kind. How many university graduates of that or of the present day,
for example, can calculate lunar eclipses —an act that this self-
taught mathematician made his own? Soon, too, Sherman began
to write on such practical topics as public finance and the evils of
paper money. And just as Franklin abandoned Boston for another
clime, so Roger Sherman, at the age of twenty-three, left the same
neighborhood for what seemed the more prosperous land of Con-
necticut. With shoemaker’s kit thrown across his back, he walked
the whole distance to Litchfield County — a matter of almost one
hundred and fifty miles; and here, beginning the study of law, he
was soon a noted figure. Again like Franklin, Sherman became an
almanac maker, and if his pages were not graced by the jewels of
worldly wisdom that illumined Poor Richard’s, they served for many
years as a household mentor to those seeking accurate information
on the behavior of the planets and the rise and fall of the tides, all
calculated by the self-made astronomer. True Yankee that he was,
Sherman mastered several trades: shoemaker, publisher, writer for
the press, pamphleteer, lawyer, finally judge of the superior court; he
was also storekeeper on a large scale, maintaining flourishing shops
at New Milford, Wallingford, and New Haven. It was not by
ingratiating acts that the man won his way to popular favor. He
was as famous for stolidity of manners and unsociableness as for
common sense. At a tea party he would silently stalk in, sit down
and sip his refreshment, then rise and walk out of the room, not hav-
ing spoken a word or bowed to a single member of the company.
On the street he would solemnly march straight forward, never
nodding his beaver-covered head to a soul. At church he insisted
on occupying a back pew, preferably all to himself, and, having no
ear for music, was visibly bored by the protracted psalm singing pop-
ular in that day. Yet, when he was so disposed, Sherman’s con-
versational powers made him welcome in all classes.

Despite his lack of formal education, Yale College took him to
its bosom, making him treasurer and giving him an honorary degree
of M.A.; the town elected him to those successive offices — list
taker, leather sealer, gauger, fence viewer, selectman — that signi-
fied things as substantial in this body politic as did =dile, quastor, or
preator in ancient Rome. Whenever a boundary line was to be run,
or a new highway laid out, the sagacious Sherman usually helped in
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performing the lofty task, and in that training ground of statesmen,
the New England town meeting, his halting speech and awkward
gestures always carried weight. He represented the town in the
legislature, and here his wisdom served the colony so well that,
when it came to select Connecticut’s delegation to the Continental
Congress, the choice of Sherman became a matter of course. He
was no fire-eating patriot, disapproved riot and Liberty Boys as a
method of broaching constitutional questions, but was prepared to
eliminate the British Parliament from any influence in affairs
American. He served on the committee of five to draw up the
Declaration of Independence, and did important work in framing
the Articles of Confederation. One day Thomas Jefferson, ex-
hibiting to a friend the great figures of Congress, pointed to the
ungainly figure. ‘“That,” he said, “is Mr. Sherman, of Connecti-
cut, a man who never said a foolish thing in his life.”” Certain
of his pithy phrases remind one of a Yankee President of recent
times. Once, at the opening of a new bridge, Sherman was called
upon impromptu for a speech. He walked critically over the
structure, then, turning to his audience, delivered his oration: “I
don’t see but it stands steady.” No man appreciated with more
dry humor certain failings of the Continental Congress. When
news came of the surrender at Yorktown, that body voted exuber-
antly to build a monument in honor of the event. Sherman, know-
ing the Congressional habit of indulging in grandiose plans which
were never carried out, remarked: “The vote is the monument.”
The man’s skill at managing legislative assemblies was much praised;
how completely he had mastered the secret appeared from the rule
that, first of all, directed his parliamentary career: “When you are
in a minority, talk; when you are in a majority, vote.”

The third member of the Connecticut triumvirate was as dis-
tinguished, though in a different way. For Oliver Ellsworth was
as remarkable for personal grace and polished learning as his
older colleague was for natural sense and wit. He was educated
at two colleges, for, after an unsuccessful year at Yale, he abandoned
New Haven, — not entirely without the acquiescence of the fac-
ulty, — betook himself to Princeton, and thus added further to the
reputation of that seat of learning as a training ground for con-
stitutional statesmen. Despite this aberration, Ellsworth was Con-
necticut from top to toe. “America,” he remarked in old age, “is
the best country in the world, New England is the best part of
America, and Connecticut the best part of New England.” Ells-
worth gave voice to this contentment after a life in which he had
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filled many great positions and seen much of the world: leader
of the bar in his native state, delegate to the Continental Congress
and the Constitutional Convention, dominant figure in the first
United States Senate, author of the Judiciary Act which still forms
the basis of our Federal courts, Chief Justice of the United States
Supreme Court, Minister to France, “main pillar” of Washington
in Congress. In his general appearance Ellsworth suggested com-
parison with Washington. He resembled rather the Virginia giant
than the spare New Englander of tradition. A portrait painted in
Paris brings out distinctly Washingtonian characteristics — the large
head set straight on shoulders, high forehead, rectangular face, big
eyes, big nose, and big mouth, the whole expression friendly, but in-
quiring and noncommittal. “Tall, dignified, and commanding,” so
the first Timothy Dwight, president of Yale, describes the jurist he
admired. Though six feet two in height, Ellsworth’s figure was
slim and sinewy; in his early days as a lawyer he had eked out his
fugitive practice by chopping wood, and the athletic qualities de-
veloped in this way remained. There is another charming portrait
of Ellsworth and his wife, showing them in old age, in the quiet of
their Connecticut home, suggesting, in its high breeding, domestic
satisfaction, composure, and dignity, nothing so much as similar
representations of the lord and lady of Mount Vernon. Here was
a man conscious of his strength and in full command of it. Ells-
worth once said that as a young man he had made an important
discovery about himself. He lacked imagination. There was noth-
ing left, therefore, but to develop less showy gifts — a capacity for
work, for grasping fundamentals, for developing a mind first of all
precise. The same Timothy Dwight quoted above, however, in-
sisted on qualities that Ellsworth denied himself. He found the
man’s oratorical images “glowing,” and his ‘“sentiments noble”;
his mind was “ardent, bold, intense, and masterly,” and following
the custom of the time in finding similarities to classic heroes in
contemporary favorites, Dwight compared Ellsworth to Demos-
thenes, “frequently pouring out floods of eloquence which were
irresistible and overflowing.”

Ellsworth’s favorite as a public man was that associate, Roger
Sherman, to whom he bore so slight a visible resemblance; he had
taken Sherman as his model, and in later days never came to New
Haven without paying a visit to Sherman’s grave. The friends
were perfectly agreed on the theory of the new Constitution, whether
it should be National or Federal. On this, as on the general prin-
ciple of popular or class rule, they were at one, and better teamwork
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in debate no two leaders ever exhibited. Neither was a democrat
in the modern sense of the word. “The people immediately,” said
Sherman, “should have as little to do as may be about the govern-
ment. They want information and are constantly liable to be
misled.” The ex-shoemaker apparently had little faith in the politi-
cal wisdom of the class from which he had sprung. And his
colleague, this pre-Revolutionary rail splitter, was not more indul-
gent. Both men, as befitted citizens of Connecticut, were champions
of the small states. The superiority of little over big communities
was with them a conviction almost Jeffersonian. “The people are
more happy in small than in large states,” said Sherman, with a
glance at neighbor Massachusetts. “The largest states are the
worst governed,” echoed Ellsworth, with a squint at Virginia.
Perhaps in retaliation Madison remarked that Connecticut had not
been overscrupulous in supplying her “requisition” to the Federal
treasury. Ellsworth was up in a flash. If Connecticut had been
delinquent in this regard, it was from “inability” — she was a poor
state, “with little ready cash.” He appealed to her great exertions
during the war in supplying both men and money. The muster
rolls would show that she had more troops in the field than Virginia.

But Ellsworth and Sherman on the one hand, and Madison and
Randolph on the other, differed on more essential matters than the
relative virtues of Connecticut and Virginia. On the great issue
before the convention they were at loggerheads. The Virginians
were for a National government, the men of Connecticut for a
Federal one. The Virginians, so far as representation in both
House and Senate was concerned, would erase state lines; the Con-
necticut statesmen would preserve them. The existing Confedera-
tion, with certain new powers given to Congress, was satisfactory
to New Haven and Hartford County. At an early day in the con-
vention Ellsworth moved to have the word “ ‘national’ stricken out
as descriptive of the new government.” The convention should
limit itself to amending the Articles of Confederation. “He turned
his eyes,” Madison records, “for the preservation of his rights to
the state governments. From these alone he could derive the
greatest happiness he expected in this life.” Neither did Sherman
wish to see the existing Confederation broken up. The new Con-
stitution should not make “too great inroads on the existing sys-
tem.” His preference was for a single-chamber legislature, like
that under the Confederation, the members to be chosen, not by the
distrusted people, but by the state legislatures; and in this each
state should have, not necessarily one representative, but one vote.
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He wanted these representatives paid by the home states, not the
national Congress, and he argued that the new Constitution should
be ratified by the state legislatures, not by the people in convention.
Thus would he avoid that “We, the people” with which the Consti-
tution begins, and make it read, “We, the states.” The Connecticut
ideal of the Union was about the same as that subsequently developed
by Jefferson. In all matters of domestic government the states
were to be supreme, the Federal government having to do only with
relations with foreign nations.

These two Yankees, with some assistance from the third Con-
necticut delegate, Dr. Johnson, led the Federal cause. Others who
played minor roéles on the same side were William Paterson of New
Jersey, John Dickinson of Delaware, and Luther Martin of Mary-
land, sometimes known, from his quarrelsome manner, violent de-
nunciation of opposing views, and constant interruptions, as the
“Thersites” of the convention. Against them were pitted most of
the Virginia delegation, led by Madison, by James Wilson and
Gouverneur Morris of Pennsylvania, and, more feebly, Rufus King
of Massachusetts. Alexander Hamilton’s influence was cast en-
tirely with the National men, but he cut little figure at Philadelphia
and was absent a good part of the time. New York was on the
state side, and had sent two other delegates, Yates and Lansing,
whose vote negatived Hamilton’s. Accordingly that advocate of
powerful government left the convention in August, more or less in
wrath, after submitting his plan, more National even than Vir-
ginia’s. The opposing camps in the first two months were drawn
sharply on National and State lines. And the battle raged over the
composition of Congress — whether both branches should be elected
on the basis of proportionate population. “Battle” is hardly too
strong a word, for both sides held tenaciously to their point for six
hot, exciting weeks. At times the bad blood that developed seemed
to threaten the whole proceeding. “You see the consequences of
pushing things too far,” John Dickinson remarked to Madison,
when Paterson of New Jersey introduced his Federal scheme.
“Indeed,” remarked Madison, “the eagerness displayed by the mem-
bers opposed to a national government began now to produce serious
anxieties for the result of the convention.” Dickinson himsel{ was
one of the most defiant. The Delaware delegates had come “in-
structed” by their state to accept no constitution that did not give
the small states the same power as the big, and these directions
Dickinson and his colleagues sedulously adhered to. “We would
sooner submit to a foreign power,” he informed Madison, “than
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submit to be deprived, in both branches of the legislature, of an
equality of suffrage, and thereby be thrown under the domination
of the larger states.” His associate, Gunning Bedford, made this
threat in open convention. ‘“The large states,” he declared, in
what Rufus King, who rebuked him for his un-American senti-
ments, described as “a vehemence unprecedented in that house,”
“dare not dissolve the convention. If they do the small ones will
find some foreign ally, of more honor and good faith, who will take
them by the hand and do them justice.” That is, Delaware, Con-
necticut, New Jersey, and the rest would cast in their fortunes with
Great Britain! “New Jersey,” said Paterson, “will never con-
federate on the plan before the committee. She will be swallowed
up. I had rather submit to a monarch, a despot, than to such a
fate. I will not only oppose the plan here, but on my return home
do everything in my power to defeat it there.”

“If the small states,” James Wilson retorted, “will not con-
federate on this plan, Pennsylvania will not confederate on any
other. If New Jersey will not part with her sovereignty it is vain
to talk of government.”

“New York,” said Lansing, “would never have concurred in
sending deputies to the convention if she had supposed the delibera-
tions were to turn on a consolidation of the states and a national
government.”

“I will never accede to a plan,” bawled Luther Martin of
Maryland, “that will introduce an inequality and lay ten states at
the mercy of Virginia, Massachusetts and Pennsylvania.”

Madison kept reminding the delegates that if the convention
failed the Union would split up into several confederacies, all sub-
ject to foreign intrigue and ultimate extinction. Ellsworth used
the same point as an argument on his side. Perhaps with a
prophetic glimpse of future secession movements in New England,
he intimated that, if the convention went to pieces, New York and
New England would join hands and become an independent nation.
“If the deplored event happen,” Wilson replied, “it will neither
stagger my sentiments or my duty. If the minority of the people of
America refuse to coalesce with the majority on just and proper
principles, if a separation must take place, it could never be on
better grounds.” The climax was reached when the brilliant
Gouverneur Morris, one of the fiercest advocates of Nationalism,
arose and shouted, — at this moment endowed, it would seem, with
the gift of far sight, — “This country must be united. If persuasion
does not unite it, the sword will.” :
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Evidently Roger Sherman was obeying one half of his favorite
political maxim, “When you are in a minority, talk.” He and his
small state group were certainly in a minority, as test votes showed;
but talk did much to clear the air, present the problem in all its aspects
and dangers, and prepare the way for the solution which he had
hinted at several times. Whether Sherman or Ellsworth originated
the device that has passed into history as the ‘“Connecticut Com-
promise” has been much disputed. The fact that Roger Sherman,
eleven years before, had met a similar tmpasse with a similar pro-
posal would seem to point to him as the original begetter. When
the first union of the United States was formed, under the Articles
of Confederation, this same difficulty of representation arose.
Should the vote in Congress be based upon the states or on popula-
tion? The Connecticut representative on the committee surprised
his colleagues at that time by suggesting that it be founded on both.
How was that possible, when the congress of the Confederation
was to consist of a single chamber? Let the states send delegates,
said Sherman, in numbers proportionate to their inhabitants. Then
let two votes be taken on every question. In the first, each state
should have one vote, a majority of each delegation determining
what that should be. In the second, Congress should vote as in-
dividuals. Unless the two votes coincided, the motion would be
lost. It was an ingenious suggestion worthy of the Yankee mind,
but it was not adopted. Now Sherman, in all the welter of re-
crimination, threats of secession, civil war, the gallows, and what
not, came forward with a solution not unlike it; more workable in
the present instance, however, because it was to be applied to a
congress of two houses, not one. Madison, in a few lines, thus
describes Sherman’s intervention : —

“Mr. Sherman proposed that the proportion of suffrage in the
first branch should be according to the respective numbers of free
inhabitants; and that in the second branch, or Senate, each state
should have one vote and no more.”

It is hard to recall any words ever spoken in a deliberative
assembly more momentous than these. For they made possible the
Constitution of the United States and the establishment of a
powerful American Union. Without them the convention, its
nerves already strained to the breaking point, would have dissolved.
Sherman had created one of the most famous legislative bodies in
history, the United States Senate. Subsequently the assembly
amended his proposal, by giving each state two Senators, instead
of one; but the essential principle, that of the equality of the states
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in the upper chamber, was not altered. Another change was made:
instead of having the membership of the popular house apportioned
on the number of “free inhabitants,” the convention, at the insistence
of the Southern states, agreed to include “three-fifths of all other
persons”’ — that is, negro slaves.

Satisfactory as this compromise of large and small states seems
to-day, in that distracted chamber it did not meet immediate ac-
ceptance from the larger communities. Sherman made his motion in
committee of the whole on June eleven, but not until a month after-
ward, on July sixteen, was the arrangement embedded in the Con-
stitution. One would like to have the secret history of that month
— especially the meetings of coteries, the buttonholings, the private
arguments and threats, even the “deals” that went to make the con-
clusion. Madison, Wilson, Gouverneur Morris, and King — Vir-
ginia, Pennsylvania, New York, and Massachusetts — maintained
their ground to the end. The final vote, which they regarded as the
extreme of injustice and as contrary to the principles of democratic
government, seemed to them appalling. They held a frantic con-
clave to determine on their course: should they withdraw from the
convention — “bolt” — and thus reduce it to a nullity, or bow to the
inevitable? Rather than reduce the American State to utter chaos
they decided to abandon their opposition. It was, they concluded,
a Constitution with a Senate composed of two members from each
state, or no Constitution at all. They therefore accepted defeat,
and it is a tribute to their public spirit that, in the struggle for
ratification which immediately followed, the Constitution had no
more zealous defenders than the men who had so bitterly denounced
its most important feature. To Franklin is usually attributed a
share in this “accommodation.” In order to assuage the big states,
he slipped into the original compromise a stipulation that all bills
for raising and spending money should originate in the House, and
that the Senate, in considering them, should have only the right to
approve or disapprove — not to increase or decrease appropriations.
It is interesting at the present moment to note that, had this plan
been incorporated, Congress would have started with something
resembling the present budget system of Great Britain. But it
was finally whittled down to the requirement, still in effect, that
“all bills for raising revenue” shall originate in the larger chamber.



X

Those looking for the hidden motives behind this accommoda-
tion should observe one enlightening fact — that North Carolina,
though the third largest state' and sympathetic with Virginia
throughout the convention, cast its vote for the “Connecticut Com-
promise.” Up to the final moment this delegation had stood firm
against the proposal; its sudden switch, however, made the Con-
necticut idea victorious by a vote of five to four — one of those
five to four decisions which, when exercised by the Supreme Court
in recent years, have stirred revolutionary emotions. Were there
considerations secretly at work drawing together the two extreme
sections of the Union, the “deep South” and New England? Such
bonds of sympathy presently developed on another great topic of
dissension, and this suggests that an understanding had already been
formed. And here again the alignment completely reverses pre-
vailing conceptions of American history. For the point on which
the second, almost fatal, quarrel arose was the slave trade. The
section that led in the antislavery movement in the forty years pre-
ceding 1861 was New England, but the abolitionists of that region
could find little to stir their admiration as they looked back on the
behavior of their representatives in the Constitutional Convention.
Conspicuous among the apologists for slavery in Philadelphia were
the Yankee delegates, while the state that took first place in de-
nouncing slavery and insisting on its exclusion from the Constitu-
tion was Virginia.

From about midsummer to the end of the sessions the men of
North and South Carolina and Connecticut displayed a strange
unanimity on most disputed questions. South Carolina was con-
stantly presenting the convention with ultimatums: certain things,
she insisted, must be included in the new form of government or
she would decline to become a member. She wished no export duties
laid upon her cotton, rice, and indigo. The Connecticut delegates
agreed that her demand was justified. The slave states proposed

1 According to the census of 1700.
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that, in apportioning representatives on the basis of population, three
fifths of their negroes should be counted. This aroused great op-
position, but Mr. Sherman and Mr. Ellsworth seemed to think the
compromise should be accepted, and it was incorporated. Another
disputed clause was that providing for the return of runaway slaves
—one of the most troublous sentences in the Constitution. In
agreement with this Southern demand Sherman used phrases that,
at the present time, have an unpleasant sound. “He saw no more
impropriety in the public seizing and surrendering a slave or a
servant than a horse.”

But it was the slave trade that caused a particularly exciting dis-
covery. Virginia and Maryland had already outlawed what George
Mason called this “nefarious traffic,” but the states further south
still felt the need of supplementing their labor supply by periodic
descents on the African jungle. Any effort to give Congress
power to end the business, declared these states, would mean their
abstention from the Union. The remarks of their delegates were
full of threats. “Religion and humanity,” said Rutledge of South
Carolina, “have nothing to do with the question. Interest alone
is the governing principle with nations. The true question is
whether the southern states shall or shall not be parties to the
Union. If the northern states consult their interest they will
not oppose the increase of slaves, which will increase the com-
modities of which they will become the carriers.” Again the
Connecticut compromisers agreed with the Southern brethren.
“Mr. Ellsworth was for leaving the clause as it stood. Let every
state import what it pleases. The morality or wisdom of slavery
are considerations belonging to the states themselves.” These re-
marks led to what was perhaps the most inspiring episode of the
convention. For then George Mason of Virginia rose and de-
livered his famous oration against slavery, against the slave trade,
and against Great Britain for its policy in the colonial period of
cultivating the traffic and blocking all Virginia’s attempts to abolish
it. Emotions were tense as Mason turned towards the New Eng-
land delegates and, in a few hot words, laid bare the reason for
their tender attitude on the question. ‘“‘He lamented that some of
our eastern brethren had, from a lust of gain, embarked in this
nefarious traffic.”

That thrust naturally struck the Puritans on the raw and Ells-
worth, in replying to the charge, became almost unparliamentary.
Mason had emphasized the brutalizing effect of slavery on the
slave owner. “As I have never owned a slave,” Ellsworth began,
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“I cannot judge the effects of slavery on character.”” This was
a palpable hit, for Mason, despite his hatred of the institution, was
himself a slave owner. If the matter “was to be considered in a
moral light,” continued Ellsworth, “we ought to go further and
consider those slaves already in the country.” And Virginia had
a spot as vulnerable as New England’s interest in shipping, which
Ellsworth now proceeded pitilessly to explore. That state was al-
ready a breeder of slaves for sale in the plantations of the lower
South. Here was the explanation, cried Ellsworth, for the Old
Dominion’s hostility to slave ships! The African traffic was
hurting its business. The importation of slaves from a distant,
foreign land was interfering with a prosperous home industry!
“Slaves multiply so fast in Virginia and Maryland that it is cheaper
to raise than import them, whilst in the sickly rice swamps foreign
supplies are necessary. If we go no further than is urged we
shall be unjust towards South Carolina and Georgia.”

The speech was not a pretty one, especially as Mason had dis-
closed the secret of the unholy alliance already established between the
lower South and New England. The preliminary version of the
Constitution, which served as a basis for this debate, contained one
provision, irksome to the ambitious shippers and shipbuilding in-
terests of that section. It gave Congress power to regulate trade
with foreign nations, but stipulated that no Navigation Act could be
passed except by a two-thirds majority. Navigation Acts were
those measures which kept the carrying trade an exclusive national
monopoly. It was the old English Navigation Act, limiting com-
merce between the American colonies and Great Britain, that, in the
economic belief of the day, had made England the world’s premier
mercantile country. New England wished an American Naviga-
tion Act that would similarly give her control of American com-
merce, which would naturally include the business of carrying
slaves. The Southern “staple” states, having virtually no shipping
of their own, and having no particular love for New England, did
not wish to put their cotton and tobacco at the mercy of Yankees,
and were prepared to turn over their cargoes to English ship-
masters. But by the time this angry debate took place, the differ-
ence had been adjusted. The Yankee talent for a bargain had
triumphed once more. It is no secret now and was not then —
Madison positively states the fact —that New England and the
lower South had come to terms: the clause requiring a two-thirds
vote for a Navigation Act was to be stricken out, and the slave
trade was to be permitted for thirteen years— afterward ex-
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tended to twenty-one. And so it was voted. The complaisance
of South Carolina — it fairly exuded honey towards New England
— appears in the speeches of her delegates. Charles Cotesworth
Pinckney complimented his acid Northern compatriots on their
“liberal conduct towards the views of South Carolina. . . . I had
prejudice against the eastern states before I came here, but I have
found them as liberal and candid as any men whatever.” And
Pierce Butler, of the same state, said that he voted for New England
on the Navigation Act because he “was desirous of cultivating the
affection of the eastern states.” The friendly understanding estab-
lished on this basis had important results, for the section of South
Carolina, conciliated by this bargain, remained for thirty years after
the adopting of the Constitution a seat of high Federation, work-
ing hand in hand with New England on most of the political issues
and political controversies of the time.

But Virginia was still unreconciled. Randolph declared that
he would give up the whole Constitution rather than accept it with
this slave-trade proviso. Mason, who a few weeks before had de-
clared that he would “leave his bones” in Philadelphia if that were
necessary to obtain a Constitution, now asserted that he would
“cut off his right hand rather than put it” to that instrument. Both
these Virginians, in fact, refused to sign the Constitution, and
though Randolph changed his attitude, Mason became an irrecon-
cilable opponent. The slave-trade proviso was one of the reasons
for this Virginian’s hostility to the Constitution.
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The charge, frequently made, that all was not idealism in the
framing of this great organ of government is thus true enough.
If one cared to scrutinize further, other motives might appear, not
entirely acceptable to an age that has inherited a century and a half
of steadily expanding democracy. The extent to which the claims
of property ‘“‘as the main purpose of government” were put forth by
such admirable citizens as Dickinson, Gouverneur Morris, and most
of the Southern delegates, even including George Mason, has already
been indicated. But the fact is that the Constitution was a com-
promise between other things than the slave trade and methods of
representation in Senate and House; the whole thing was a com-
promise between fundamental conceptions — that of the idealist
seeking perfection and that of the practical genius in the search for
the attainable. Roger Sherman said that it was better to have the
slave trade for twenty-one years than to lose three states to the
Union, and the practical shoemaker’s conclusion expressed the views
of most of his compatriots on the whole constitutional question.
In their willingness to compromise, Sherman and Ellsworth and
their Southern sympathizers represented the prevailing opinion
that made the Constitution possible. That instrument is the best
illustration American history affords of the great political prin-
ciple laid down by Bolingbroke. “The true point of political wis-
dom consists in distinguishing justly between what is absolutely
best in speculation and what is best of the things practical in par-
ticular conjectures.” That was the guiding motto of the men who
framed and those who made effective the American form of govern-
ment. ‘“The Constitution that is submitted,” Washington wrote
David Humphreys, “is not free from imperfections, but there are
as few radical defects in it as could well be expected, considering
the heterogeneous mass of which the convention was composed and
the diversity of interests that are to be attended to.” “The truth
is that the plan,” said Alexander Hamilton before the New York
convention, “in all its parts, was a plan of accommodation.” That
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concessions to a thing so odious in modern eyes as the slave trade
were necessary to American union may be deplorable, but in this, as
in other things, the Connecticut compromisers represented the
spirit of Philadelphia.

That there were two types of mind at work in that convocation
and in the state ratifying conventions that immediately followed is
thus apparent. These may be called the mind purely philosophic
and that chiefly statesmanlike; the mind that reasons and theorizes
and the one that acts most advantageously in the circumstances at
hand. Most of the leading personalities of 1787 can be divided into
these two classes. They are the two types that are usually arrayed
against each other in crises of the kind. They foreshadowed, in the
Philadelphia assembly and the conventions summoned by the states to
adopt or reject its handiwork, the two attitudes towards the Consti-
tution that have been manifest from 1787 to the present day. Amer-
ica has always been divided, as it is to-day, between those who advo-
cate the strongest kind of central government and those who lay em-
phasis on the states. These constitute also two schools of thought
and action traceable in most public questions. One is the practical
man, seeking the most attainable solution of pressing problems, and
the other the uncompromising idealist, wedded to persistent theories
of man and his government, seeking not so much the best way out
of an existing situation as human perfection and absolute justice.
These may be styled — not because the terms are exact, but because
they embody definite conceptions — the statesmen and the philos-
ophers. For the statesman is not always the idealist; he is rather
the practical “executive,” while the philosopher is first of all the
thinker, more interested in abstract excellence than a realistic han-
dling of the imperative task. The advocates of the imperfect instru-
ment of 1787 can usually be described as workaday statesmen; its
enemies were commonly — though not invariably — men accustomed
more to reasoning on government than actively engaged in attempt-
ing to make it operate. In general the believers in strong centralized
power were men of practical experience; the adherents of the state
were the readers and the scholars, those who liked to discourse on
the “state of nature,” “natural rights,” “social compacts,” and the
like. Many of the Nationalists had played parts in American affairs
in the field, in diplomacy, and had thus learned at first hand the need
of “energy,” as Hamilton never tired of describing the chief re-
quirement of the “new plan.” The more hesitant champions of
localism were the pamphleteers, the orators, whose public services
had been largely hortatory. In the first classification are found
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such names as Washington, Hamilton, Franklin, Henry Lee, John
Marshall, — the two latter not members of the convention, but active
forces for ratification by Virginia, — men whose principles of
statesmanship were based rather on experience than argument. In
the second are such men as Samuel Adams, Richard Henry Lee,
Patrick Henry, George Mason. Elbridge Gerry, and Luther Martin,
all of whom had lived through the Revolution, but had been orators,
students, gadflies of public opinion rather than active participants.
Most of the first group, for instance, had figured in the army, while
none of the second had witnessed the struggle face to face. One
leader defies this kind of classification — Madison, who, though first
of all a bookish man and never an able executive, as he was to
prove in his Presidency, was an upholder of the National point of
view.

This same spirit of accommodation is apparent also in the
compromise made by the strongest men in the convention with the
rising spirit of democracy. That the Constitution, as it came from
the convention, was not a “democratic” document in the twentieth-
century understanding of that term needs no elaborate demonstra-
tion. The lack of faith in popular rule and the belief in the right
of the more “respectable” elements to guide national destiny ex-
pressed by such men as Hamilton, Madison, Gouverneur Morris,
Dickinson, Sherman, Gerry, Mason, and many others, shock the
present age. So far as they thought it possible, these statesmen em-
bodied their allegiance to “property”’ and the dominance of the “well-
born” and the educated, in the Constitution. The original Virginia
proposals were extreme on this side: they provided for a Senate to
be elected by the House of Representatives, itself to be chosen by
the limited suffrage laws that then existed in most of the states; for
an.-Executive to be chosen by Congress; and for a “Council of Re-
vision” consisting of the Executive and the Supreme Court, which
should have the right to approve or set aside laws passed by the
state legislatures. The underlying purpose was to keep political
power, as far as possible, out of the hands of the masses. But
these “Bourbons” had one trait that was not Bourbon at all.
They were wise practical men, capable of learning. And the con-
vention had not lasted many days before they realized that any
plan of separating the people too completely from the control of
their government could not succeed. They had before them a
more difficult task even than framing a constitution: the more
difficult job was to get it ratified. And the concessions gradually
made to what to-day would be called the proletariat represented



THE STATES BECOME A NATION 93

their ambition to establish a strong, effective government, and one
that, at the same time, the propertyless, who then, as always, com-
prised the great majority of the people, would accept. And per-
haps the greatest tribute to their genius as statesmen is that they
succeeded in doing this.

The scheme that was finally, after long deliberation, framed for
choosing the President exhibits the spirit of accommodation that
guided many other parts of the work. The demand of the ultra-
conservatives that the chief magistrate should be elected by Congress
and serve during “good behavior” — that is, for life, in fact an
elective monarch — was scrapped; so was the proposal of the lonely
democrat, James Wilson, that he be chosen by popular vote. A
clumsy contrivance, an Electoral College, to be elected as the state
legislatures might direct, was established solely to choose the Presi-
dent. In this way a compromise between the aristocratic and the
democratic demands was arrived at, but the arrangement was
significant for another reason. It illustrates the flexibility of what
too many regard as a rigid instrument, but the Constitution’s greatest
quality is that it is malleable and can be moulded to meet new require-
ments and new circumstances. The Electoral College, essentially
as it left the convention, still “appoints” the President, but ways
have been discovered to make it the spokesman of the democratic
masses. And this possibility is inherent in the whole Constitution;
that is the reason it has survived most other forms of government
that existed in 1787. As it issued from the convention it was, in
the main, a bulwark of property; its subsequent history has been
its gradual “accommodation” to the demands and needs of the
“people.” This process, of course, is not yet complete. The great
strength of the Constitution is that it was, as Oliver Wendell Holmes
describes it, “an experiment, as all life is an experiment.” It was
a thing made for men, and took due account of the strength and
weaknesses that constitute human nature.

One feature of this “bulwark” has been a matter of controversy
from that day to this. The supervisory power of the judiciary over
the Constitution has precipitated “constitutional crises,” from the
time of Jefferson to that of Franklin Roosevelt. The United States
started life under the protection of something unknown up to
1780 —a written instrument delegating powers to the three
branches of government, legislative, executive, and judicial. Since
the metes and bounds of each division of the body politic were set, —
or supposed to be, —by what mechanism were they to be kept
within the allotted limits? No other nation had ever been called
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upon to establish such an empire, for the best of reasons: no
other nation had operated under a written compact; no other had
sprung suddenly into existence, artificially created, as it were, by
a piece of sheepskin. Great Britain, whose organization most re-
sembles the new United States, has never needed an outside agency
to determine the constitutionality of laws, because Great Britain, in
the American sense, has no constitution. Parliament is supreme;
it could constitutionally repeal Magna Charta or the Bill of Rights
to-morrow, just as an act of Parliament in recent times has radically
curtailed the power of the House of Lords. Had Britain lived
under a constitution, formulated and adopted by the people, only
a constitutional amendment, or a revolution, could have so altered
the structure of its government. But the fact is that Parliament
makes up the British Constitution as it goes along. As someone
has said, it can do anything, except make a man a woman and a
woman a man. The American Congress possesses no such omnip-
otence; it can exercise only the powers set forth in a written agree-
ment. Unless there is some impartial referee outside its own
authority to determine whether it has observed these rules, the Con-
stitution is automatically abolished. The powers granted by the
people can be disregarded at will.

The statement, made above, that no nation had previously
developed the necessity of a restraining force needs one qualifica-
tion. There were several political societics, not nations, that had
been familiar with a supervisory body for a century and a half.
These were the thirteen American colonies that in 1776 declared
their independence of Great Britain. The controversy over the
powers of the United States Supreme Court assumes a certain sim-
plicity if this fact is kept in mind. A Supreme Court was nothing
new in American experience. The colonial legislatures from settle-
ment had been accustomed to “judicial review.” Their judgments
had been subject to a revisionary body for precisely the same reason
that the acts of Congress are to-day; they were acting under powers
expressed in written constitutions. That is to say, “judicial re-
view” came into existence at the very moment that written con-
stitutions did; one was necessary if the other was to exist. In
colonial times the constitutions were called charters. They were
granted to the overseas dominions by the King and stipulated the
powers the colonial legislatures were to exercise. If these colonial
legislatures passed laws that violated charter provisions, such laws
were “unconstitutional” and were declared null and void. The
colonial courts passed on the question in first instance as our district
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and circuit courts do to-day. Their judgments could be appealed
to the Privy Council in England. A subdivision of that body, called
the Committee on the Privy Council for Appeals, performed the same
function for the colonies that the Supreme Court now does for the
United States. “It was,” says Edward Channing, “the precedent
for the Supreme Court of the newly modeled United States.” In
pre-Revolutionary days, the case of Winthrop vs. Letchmere was a
famous precedent, as that of Marbury vs. Madison became in the
nineteenth century. The Connecticut charter provided that the
laws of its legislature “should not be contrary to the laws of Eng-
land.” In face of this Connecticut passed a law declaring that, in
the division of estates, all children should participate on equal terms,
except the oldest son, who should receive a double portion. But
according to the laws of England, all property went to the oldest
male heir. Had not Connecticut, therefore, passed an “unconstitu-
tional” law? The ‘“‘great case,” as modern lawyers would say,
came up on the disposition of the property of Judge Winthrop, de-
scendant of the famous governor. A double portion went to the
oldest son, and the remainder was divided among his brothers and
sisters. Winthrop, after meeting defeat in the Connecticut courts,
took his grievance to the Supreme Court of the day, the Committee of
the Privy Council on Appeals. That body decided that the Con-
necticut law violated the Connecticut charter, — that it was ‘“unconsti-
tutional,” — set it aside, and handed all the family patrimony to the
engrossing oldest son. Such was the precedent established for many
cases in colonial times.

Naturally this power of judicial review, resident in a trans-
atlantic authority, went into the discard when the colonies declared
their independence. But it was promptly assumed by the courts
of the states. Assumed because it was inevitable that it should be,
for the state constitution took the place of colonial charters, and,
like them, required interpreters. Thus the questions as to whether
the framers of the Federal Constitution intended that the final dictum
in constitutionality should be exercised by the courts answers itself.
They so expected because that was the only system they had ever
known. If necessary, many quotations could be taken from Madi-
son’s Debates expressing this expectation.! One of them was ut-
tered by Madison himself. “A law violating a constitution estab-
lished by the people themselves,” he said, “would be considered
by the judges null and void.” The whole matter is well summed

1 Beveridge, in his Life of John Marshall, Vol. 111, p. 115 (footnote), has as-
sembled these excerpts.
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up by Edward S. Corwin: “Nor can there be much doubt that the
members of the Convention were also substantially agreed that the
Supreme Court was endowed with the further right to pass upon
the constitutionality of acts of Congress. The available evidence
strictly contemporaneous with the framing and ratification of the
Constitution shows seventeen of the fifty-five members of the
Convention asserting the existence of this prerogative in un-
mistakable terms and only three using language that can be con-
strued to the contrary. More striking than that, however, is the
fact that these seventeen members include nearly three fourths of
the leaders of the Convention, four of the five members of the
Committee of Detail which drafted the Constitution, and four of the
five members of the Committee of Style which gave the Constitu-
tion its final form. And these were precisely the members who
expressed themselves on all the interesting and vital subjects be-
fore the Convention because they were its statesmen and articulate
members.” *

The three great heroes of ratification were Hamilton, Madison,
and Washington. Hamilton’s performance in the New York con-
vention is one of the greatest episodes in American forensic history.
For this man, almost by his unaided efforts, by the assertion of
an indomitable power of will, persuaded an overwhelming majority
to change its mind and follow his leadership. Both Madison and
Hamilton were conspicuous illustrations of the spirit of “accom-
modation.” These two statesmen are usually looked upon as the
chief authors of the Constitution; Madison has even passed into
history as its “father.” But the fact is that the instrument which
finally emerged did not embody the favorite principles of either of
these men. That they accommodated themselves to the need of com-
promise is perhaps their claim to greatness. Their joint work
presents one of the most successful partnerships in American annals
— a partnership fruitful not only in statesmanship, but in political
literature. Their journalistic association not only served the im-
mediate purpose, — that of convincing doubters in all parts of the
country of the wisdom of ratification, — but produced, as Frederick
Scott Oliver, Hamilton’s English biographer, calls it, “one of the
great books of the world.” Hamilton wrote the papers of the
Federalist in fever-like haste, sometimes composing the later para-
graphs while the printer was setting up the first, but the volume
is to-day not only the indispensable guide to understanding the

1 John Marshall and the Constitution, p. 11.
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Constitution, but is an accepted classic everywhere in the literature
of government. The eighty-five papers of which it is composed —
about fifty are usually attributed to Hamilton, five to John Jay,
and the rest to Madison — were passed from hand to hand until
threadbare, and persuaded waverer after waverer. Even while the
letters were appearing in the New York newspapers, Washington
caused them to be reprinted in Richmond. He had read everything
written, pro and con, on the Constitution, he wrote Hamilton, and
“I will say that I have seen no other so well calculated, in my
judgment, to produce conviction on an unbiassed mind as the pro-
duction of your triumwvirate. When the transient circumstances and
fugitive performances which attended this crisis shall have dis-
appeared, that work will merit the notice of posterity.” And
Jefferson, from Paris, wrote Madison that the Federalist had re-
solved his doubts and made him an endorser of the Constitution.
A work that could exercise its influence on two such different minds
as Washington and Jefferson must have possessed real persuasion.

And Hamilton and Madison, themselves both converts to the
“new plan,” continued their activity in their state conventions.
The Virginia assembly gathered at almost the same time at Rich-
mond as did the New York at Poughkeepsie. Madison was the
giant in Virginia and Hamilton in New York. Anyone who
wishes to preserve his illusions about certain Virginia statesmen
should forbear reading the debates at Richmond. Patrick Henry,
for example, makes a sorry spectacle on the printed page, whatever
emotions his uttered words may have started. The great reputa-
tion of George Mason also suffers considerable diminution. His
fine philippic against the slave trade, delivered at Philadelphia, is
damaged by his complaint, in Richmond, that the proposed Con-
stitution has not “secured us the property of the slaves we have al-
ready.” Light Horse Harry Lee, whose business it was to make
miserable the enemies of the Constitution, taunted Mason on this
grievance: “The gentleman abominates [the Constitution] because
it does not prohibit the importation of slaves and because it does
not secure the continuance of the existing slavery!” Mason also
objected to setting aside ten square miles as the national capital,
under the jurisdiction of Congress. He seemed to think that all
the rogues in the country would flee to this spot to get away from
state courts. ‘“This ten miles square,” he exclaimed, in words
that may possibly find an echo in the breast of certain pessimists
of the present era, “may, like the custom of the superstitious days
of our ancestors, become the sanctuary of the blackest crimes.
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Here the federal courts are to sit.” But most of Mason’s more
serious objections were competently handled by Madison, who
was constantly on his feet, little suggesting the shrinking boy of
ten years before. And at the same time Hamilton was vigorously
assailing the foe in New York —a foe more dangerous since the
Virginia statesmen were sincere, seeking the best interests of the
country, while Hamilton’s antagonist was George Clinton and his
political machine, working against the new government because it
would rob them of power. Hamilton’s eloquence is said to have
moved his audience frequently to tears, but it did something more
to the point: it changed their votes. ‘“Two-thirds of the conven-
tion,” Hamilton wrote, “and four-sevenths of the people are against
us.” At first he made no impress on this solid wall. He went at
it again and again; his admirers perhaps remembered his one mili-
tary exploit, the assault on the British redoubt at Yorktown. Yet
several ballots, taken on essential points, disclosed a hopeless ma-
jority — about forty-six to nineteen — against the Constitution.
In the darkest moment a friend approached Hamilton; he was
returning to New York City and would have to answer many ques-
tions on the prospects of the Constitution. What should he say?
“God only knows,” said Hamilton. “It appears they are two
to one against us.” The questioner was about to retire, thinking
he had his answer, when Hamilton seized his arm and, eyes blaz-
ing and form straightening, declared: “Tell them that the conven-
tion shall never rise until the Constitution is adopted.” This deter-
mination carried the day. One by one Clinton’s majority de-
parted, the climax arriving when an express, sent from New York
on a swift horse, reached the convention hall with the news that
Virginia had ratified. Hamilton turned this to fine oratorical
profit, and in the final ballot the minority with which he had started,
fourteen, was changed to a majority of three.

But perhaps the greatest triumph was achieved by the quiet
statesman observing these transactions at Mount Vernon. Wash-
ington had not attended the Virginia convention, but he was in
constant touch with Madison. His correspondence shows his con-
cern for the fate of the Constitution and his exultation at the re-
sult. For his emotions during this period his letters are a perfect
revelation. The traditional “inarticulate” Washington is here out-
spoken enough. There is even an unaccustomed anger in his refer-
ence to Virginia “characters” who are working against union.
His first act on returning from Philadelphia had been to send a copy
of the Constitution to the unsympathetic Patrick Henry, seeking
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his support, which Washington knew would be powerful. He
warned Henry “that the political concerns of this country are
suspended by a thread, and that the convention has been looked up
to, by the reflective part of the community, with a solicitude which
is hardly to be conceived; and, if nothing had been agreed upon by
that body, anarchy would soon have ensued, the seeds being deeply
sown in every soil.” This latter alternative Washington insisted
on again and again. “The Constitution is now before the judg-
ment seat,” he wrote Henry Knox, in October 1787. “It has, as
was expected, its adversaries and supporters. The former, more
than probably, will be the most active, as the major part of them
will, it is to be feared, be governed by sinister and self-important
motives, to which everything in their breasts must yield. . . . Is
the Constitution, which is submitted by the convention, preferable
to the government (if it can be called one) under which we live?”
“There are some things in the new form,” he wrote Edmund Ran-
dolph, “I will readily acknowledge, which never did, and I am
persuaded never will, obtain my cordial approbation; but . . . I
do now most firmly believe, that in the aggregation it is the best
constitution that can be obtained at this epoch, and that this, or a
dissolution of the Union, awaits our choice and are the only al-
ternatives before us.” Should the Constitution be adopted, he
wrote the Marquis de Chastellux, “America will lift up her head
again,” and in a few years “become respectable among the nations.”

The imperfections Washington discovered in the new charter
caused him no real anxiety. That experience would present difficul-
ties he also knew, but he was satisfied to leave these to the good sense
of another age. Over and over again, when these contingencies
are presented, he points to one clause that, in his judgment, safe-
guards the future. The Constitution provided for such changes
as its use might demonstrate to be needed. His final word was
given in a letter to his favorite nephew and heir, Bushrod Washing-
ton, himself afterward a judge of the United States Supreme
Court: —

“The warmest friends and the best supporters the Constitution
has do not contend that it is free from imperfections; but they
have found them unavoidable and are sensible, if evil is likely to
arise therefrom, the remedy must come hereafter. . . . I do not
think we are more inspired, have more wisdom, or possess more
virtue, than those who will come after us.”

Thus Washington, like Oliver Wendell Holmes a century and
a half afterward, believed that the Constitution was an “experiment”
and could be adapted to the changing needs of time.






BOOK 11
THE STRUGGLE FOR EXISTENCE






| |

THE gentlemen who, armed only with a piece of parchment, started
for New York in the early months of 1789 were about to engage in
an enterprise for which history has no parallel. From nothing, and
almost extemporaneously, they were expected to construct a living
government for four million people. Not one of the foundations
on which this government was to rest — executives, courts, houses
of legislation — existed, even in elementary form. The merchants
of New York were obliged to join hands and raise $32,000 for
refurbishing the old City Hall in which the inauguration was to
take place; the expiring government of the Confederation could
not make these preparations, for the Treasury was empty of funds!
Historians cannot trace the origins of European states; they go back
too far into the past, they are too much the slow growth of genera-
tion following generation, their institutions are based so universally
on tradition and precedent. The beginnings of even so familiar a
phenomenon as the British Parliament are lost in obscurity. Yet
the government under which 125,000,000 Americans live to-day
began its life at a particular date, and its development, in all its
ramifications, is an open book. Never before had a nation sprung
full-blown into existence. When Washington, rich in land but
poor in money, borrowed six hundred pounds from accommodating
neighbors and started on that northward journey which, in the
honors paid at every crossroad, not only represented the universal
affection and esteem of all classes but echoed the popular rejoicing
on the establishment of “a more perfect union,” and when newly
elected Senators and Congressmen mounted their horses or em-
barked on sailing vessels and proceeded to the little town at the
tip of Manhattan Island, the nation over which they were to preside
existed only on paper. Its one tangible foundation was that Con-
stitution which a distracted people had not so much adopted as
reluctantly accepted when forced upon them by the pressure of
events.

But only a year after Chancellor Livingston, having administered
the oath of office to the first Executive, advanced on the balcony
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of Federal Hall, in Wall Street, and shouted to the echoing populace,
“Long live George Washington, President of the United States,”
the phantom government was physically organized and smoothly
functioning. More important, the new Constitution was fulfilling
most of the advantages its advocates had foreseen. By 1791 peace
and prosperity had been brought to a disordered country. The
economic distress that had hung over the thirteen states since 1776
had given way to one of the most prosperous eras the nation has
ever known. The American ships which for years had lain lan-
guidly at their docks were now sailing the seas and even finding
their way into India and China. The yards of New England and
the Middle states were daily adding to what was soon to become
one of the world’s great mercantile fleets. Southern planters were
again finding world markets for their tobacco, rice, and cotton; in
the Eastern and Middle states manufacturing establishments were
turning out goods that foreshadowed the vast industrial future of
America. With all this naturally came a new satisfaction with life
and a new pride in an expanding nation. The enthusiasm with which
the people had hailed the outlook — the houses illuminated with
candles, the bonfires and fireworks, the parades, of which the conspic-
uous figure had been the good ship Constitution — was quickly justi-
fied. The success of the Constitution, says Edward Channing, was
“immediate and great,” and for a contemporary judgment no more
unprejudiced witness could be consulted than Thomas Jefferson.
“In general,” Jefferson wrote to C. W. F. Dumas of Paris, in May
1791, “our affairs are proceeding in a train of unparalleled prosper-
ity. This arises from the real improvements of our government,
from the unbounded confidence reposed in it by the people, their
zeal to support it, and their conviction that a solid Union is the best
rock of their safety, from the favorable seasons which for some years
past have cooperated with a fertile soil and a genial climate to in-
crease the productions of agriculture, and from the growth of
industry, economy, and domestic manufactures; so that I believe
I may say with truth that there is not a nation under the sun enjoy-
ing a more present prosperity, nor with more in prospect.”
Significantly, Jefferson attributes the new day in America first
of all to the Constitution and the loyalty which it inspired in all
classes. The troubles that presently arose should not obscure the
general satisfaction and tolerance which prevailed. Even the bit-
terest foes of the “new plan” seemed now inclined to give it a fair
chance. Samuel Adams, at first unfriendly, had bestowed his bless-
ing. Patrick Henry, the foremost enemy in Virginia, became a
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convert, and even the Clintonians of New York suspended warfare.
Richard Henry Lee was one of the first two Senators from Vir-
ginia. That the Constitution itself was the chief agent in producing
this new national prospect is susceptible of proof. That clause, as
celebrated now as then, giving Congress control over commerce
explains the sudden improveinent in shipping. That same provision
changed, almost overnight, the United States from a bankrupt na-
tion into one famous, from that day to this, for the soundness of
its credit. It was on the power to levy taxes on imports that Hamil-
ton erected his great financial system. This “commerce clause”
provided the money that made possible the funding of the Federal
debt and the assumption of state debts — measures which aroused
a great outcry at the time, the echoes of which can still be heard,
but which gave the United States the highest standing in the markets
of Europe. One can hardly imagine the effect when holders of
American securities suddenly realized that they represented value,
and not repudiated promises to pay. If present-day holders of
Peruvian and Mexican bonds should awake some morning and dis-
cover that interest and principal had been provided for, they would
experience sensations identical with those of holders of American
obligations in 179o. American bonds at once began selling at more
than par, and new American offerings, in London and Amsterdam,
were readily marketed. Other developments of financial sanity
exercised a similar influence. Now came an end to the floods of
paper money sent forth by the states. The wisdom of that consti-
tutional clause forbidding states to “‘coin money” or “emit bills of
credit” impressed all beholders, even in the communities that had
been most addicted to the demoralizing practice. Perhaps few
single manifestations did more to foster the sense of nationality
than the appearance of a new system of money. In place of the
Spanish doubloons and pieces of eight, moidores and half-joes, most
of them so worn and clipped that every commercial transaction
proved to be a violent argument in value, the new gold eagles, shiny
silver dollars and quarters and halves, gave the populace a feeling
of American solidarity. Roger Sherman stirred the interest of his
colleagues, in the debate on the tariff bill, by proposing a duty of
“fifteen cents” a gallon on rum. In this way that since familiar
denomination made its début in Congress. It had been determined
on, Sherman explained, as the unit of the new coinage. “Ten of
them,” he informed his somewhat bewildered hearers, “make a dime
and ten dimes make a dollar.” The mathematical Yankee had him-
self been one of the originators of the scheme.
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The more dignified position the United States had obtained was
soon evidenced by the respect created in Europe. For the first time
we entered into diplomatic relations with Great Britain. John
Adams, who is usually regarded as America’s first Minister to
London, was in reality a diplomatic agent sent to England for a
special purpose, the negotiation of a commercial treaty; his suc-
cessor, Gouverneur Morris, had maintained a position even less
important. No diplomatic status had existed between the United
States and England and no British Minister had been accredited
to the old Confederation. On this subject Britain had held aloof,
regarding the United States, in a diplomatic sense, about as seriously
as present-day Americans look upon Morocco. His Majesty had
repeatedly said that he would never recognize revolted subjects in
this honorable fashion; they would have to content themselves with
a consular agent for such negotiations as could not be avoided.
But the amalgamation of the states into one Union, the adoption
of the Constitution, its success in transforming America from a
bankrupt congeries of discordant communities into an honest, debt-
paying sovereignty, as well as the country’s expanding commerce
and prosperity, caused George III to change his attitude and to
appoint a resident minister in the new capital. In August 1791,
Sir George Hammond, who had participated in the treaty negotia-
tions of 1782-1783 that separated the colonies from the mother
country, appeared as first British Minister to the United States.
He soon symbolized the new spirit of codperation by marrying a
lady of Philadelphia. Thomas Pinckney of South Carolina in 1792
took up his abode in London as first minister to Great Britain,
Pinckney’s designation, in turn, was appropriate, for he had been
educated at Westminster and Oxford and had lived much in England.
It is true that British-American relations remained in an unsettled

“condition for several years and that neither Hammond nor Pinckney
found his post particularly restful, but this new diplomatic as-
sociation gave the American Republic a solid international position,
and made complete that recognition of American independence by
England that had been only partial in the treaty following York-
town. In 1795 this same Thomas Pinckney went to Spain and
negotiated a most successful treaty there, in which the navigation
of the Mississippi was made free to Americans and the right of
deposit at New Orleans secured. The United States was already
diplomatically allied to France, Holland, Prussia, and Sweden; it
had at last been admitted into fellowship with the world.
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Satisfactory as these achievements were, and splendidly as the
Constitution justified the expectations of its friends, its course in
these early years was not plain sailing. No government ever came
into existence painlessly, and the United States was not exempt
from the troubles that accompany the process of nation making.
Almost the chief satisfaction Jefferson had discovered in an in-
strument which, on the whole, met only with his qualified approval
was that it had been created by “assembling the wise men, instead
of assembling armies’” — the process which had for centuries been
the favorite one in Europe. Bismarck’s formula for establishing
empires, ‘“blood and iron,” ultimately became the means by which
America’s states were welded into union; and all the dangers that
finally led to civil war appeared in the first quarter-century of the
Constitution’s life. This period, from Washington’s inauguration
in 1789 to the end of the second war with England, in 1815, may
be taken as its time of infancy and adolescence. And despite the
successful weathering of this early storm, the era proved to be a
troublous one. All those unlovely human passions, hate, jealousy,
selfish ambition, appeared side by side with the nobler motives that
enabled the Constitution to survive; and all those disintegrating
instincts, sectionalism, disloyalty, commercial greed, even treason,
proved obstacles to the more statesmanlike qualities that at last made
the document what, in an almost defiant clause, it had affirmed
itself to be, “the supreme law of the land.” And in this struggle
for existence no state and no region can claim superiority in civic
worth. Virginia regarded herself as the prime state in the Union;
New England was even more convinced of eminence in everything
that made America great; and both these communities, at different
times, illustrated the best and the worst in the national spirit.
Perhaps the thing that made the Constitution the object of affection
and veneration it ultimately became was this very circumstance —
that it was not the accomplishment of one man or group of men,
or of any one section, but the joint production of all Americans and
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all states and the expression, incomplete perhaps, not always set
forth in clear outline, of the American aspiration and purpose.

The difficulties with which the Constitution had to contend came
from within and without. It was constantly assailed by its own
people and by foreign enemies. From 1789 to 1815 there was hardly
a year when some danger from one of these sources did not appear.
Even at the start, when Americans as a whole were rejoicing over
Union, the note of doubt and cynicism could be heard. The loca-
tion of the “ten square miles” which the Constitution said should
be set aside for a capital city was a matter of irreverent comment.
“Why worry so much about the national capital ?” it was suggested;
long before the projected buildings could be finished, the nation
would have expired. Connecticut had recently put up a fine new
governmental structure in Hartford; this was regarded with dis-
trust; was it really intended as the capital of that New England
Confederacy which the disloyal Yankees had long been planning?
At the end of the first session of Congress a resolution was offered,
appointing a day to give thanks to God for granting the American
people so beneficent a guide as the Federal Constitution. A crusty
Virginian suggested that the demonstration be postponed until it
was possible to learn just how much the people had to be thankful
for. This sense of doubt lingered for a considerable time. Only
the fact that Washington was to be first President, it was said,
made the adoption of the Constitution possible, and it was predicted
that the whole thing would go into the discard when he retired.
Even as late as 1812 it was commonly declared that James Madison
would be the last President of the United States.

From the first, internal divisions made wise men look with fear
towards the future. Even before Congress came together, the
first great fallacy of the Constitution had been made conspicuous.
Its framers had failed to foresee the development of political parties.
In fact several of its most important clauses, particularly that pro.
viding for the election of President, were constructed for a politi-
cal Elysium in which parties should not exist. The oversight is
the more remarkable since these parties were in process of forma-
tion in the very convention in which the Constitution was framed.
In one respect the Anglo-Saxon political genius differs from that of
other peoples, and it is a respect that probably explains the superiority
of that race in government. Since the day when parties became the
chief agencies of popular rule, the voters in the United States and
Great Britain have aligned themselves in two camps. In other
countries that have experimented with democracy and a liberal
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franchise, — France, Germany, Italy, and the rest of the Conti-
nent, — parties have been so numerous that orderly parliaments,
at times, have been impossible. In France at the present time half
a dozen parties are represented in the Chambre; at Germany’s last
election before the Nazi régime twelve parties appeared at the polls.
But in the United States and England, — as well as in Canada, —
from the day that party government became a fact, the nations,
with certain temporary factional wanderings, have divided, almost
in accordance with some biological law, into two congregations.
These two parties appeared in the Constitutional Convention, and the
great issue on which they split was essentially the same as that which
divides them to-day. The Gilbertian ditty which insists that every
man is born either a Liberal or a Conservative emblazons, for
England and America, a profound political truth. And separation
on this basis appears in Madison’s Debates. One group took stand
for a strong central government, in which the thirteen states, in
national matters, should operate as a unit; the other desired a loose
confederation, in which the states should preserve their independence,
giving only carefully guarded powers to the larger organization.
In the convention the first group were known as Nationalists, the
second as Federalists. The curious change in titles that took place
almost immediately on adjournment has already been pointed out.
The Nationalists appropriated the name of the enemy and became
Federalists. The other side could do no better than to adopt a
negative designation and become Antifederalist. But this unsatis-
factory appellation quickly disappeared, largely owing to the in-
fluence of Jefferson. That great statesman, fresh from the horrors
of royal France, quickly discovered — or believed he had — that the
leaders of the Federalist Party — Hamilton, John Adams, even
Washington himself — were really monarchists at heart, and that
the only Americans who believed in a republic were himself and his
followers. Therefore he called his camp, who were, of course,
the opposing group, Republicans — a name familiar enough, since
the Civil War, as applied to an entirely different aggregation.
Naturally this assumption that only Republicans were friendly to
the Republic made the enemy rage, but Jefferson insisted to the
end on this style. Sympathizers north of Maryland who believed
in the Jefferson principle and acted in political codperation with him
called themselves Democrats, but it was a word which, as party
designation, Jefferson never used. Tt did not sufficiently set off
his aloofness from those “monarchists’ and “monocrats” who figure
so constantly in his correspondence.
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The dissensions between these two armies — Federalists and
Republicans — was one of the chief strains on the Constitution in
its early, formative years. At times their differences seemed likely
to wreck the whole structure. Even as early as the election of 1792,
the South made a threat similar to that of 1860: if the Federalists
gained a majority in Congress, she would secede. The frequency
with which this word “secession” appeared in Congress and on the
hustings appalls a contemporary observer. It was a word that had
no terrors for our ancestors. In fact it was a favorite argument
in debate. Whenever a particular section disliked a legislative pro-
posal, the chronic threat was forthcoming that, if it passed, secession
would follow — or “‘scisson” as Jefferson sometimes called it. One
would think that the early United States resembled one of those
primitive biological organisms in which division and subdivison
are natural processes. If Hamilton’s funding bill should be passed,
the South would depart and disrupt the Constitution. If the
Federal Government assumed state debts, Virginia would leave the
Union; if the Federal Government did not assume them, New
England would set up for itself. If the Federal Government should
find its Capital on the Potomac, the North would secede; if on the
Susquehanna or the Delaware, — or, most odiously of all, on the
Hudson, — the Southern states would abandon the national cause.
If Jay’s Treaty became law, Republicans threatened to pronounce
the Constitution at an end; the purchase of Louisiana almost per-
suaded New England and the “Yorkers” to cast that great charter
adrift. The discovery was made, soon after ratification, that the
Constitution had united two disharmonious countries, and that North
and South, in history, manner of life, interests, and aspirations,
were distinct communities. The trading instincts of New England
codfishers, shopkeepers, and manufacturers hardly seemed, in Vir-
ginia’s eyes, compatible with the gentlemanly character. James
Monroe’s protestation to the French Minister that all Americans
were not “merchants, occupied exclusively with pepper and ginger,”
and that he himself had never known “what trade was,” expresses
a common Virginian disdain for the Eastern brethren, while the
New England air was full of similarly depreciating views on slave-
driving Southern planters.



I

The conflict over the permanence of the Constitution was one
not only between section with section and interest with interest, but
between ideas and between men. And the era of youthful experi-
ment was an era of great Americans who, in addition to intellec-
tual genius and statesmanlike capacity, had also the talent for dis-
agreement. Their differences — amounting fairly to battles —
over the document that had emerged from Philadelphia made the
concluding decade of the eighteenth century and the first of the nine-
teenth one of the most personally exciting periods — and therefore
one of the most engrossing — in our history. About the foes and
the friends of this Constitution there was nothing of the pygmy, and
they were also hard hitters and heroic haters — so much so that
one wonders how, in the tense struggles that took place about its
half-animate body, it succeeded in growing into vigor. Though
there were many minor characters, the great influences in making
strong the Constitution were Washington and Hamilton; and the
men whose influence was largely directed to weakening it were
Madison and Jefferson. The two latter figures should always be
hyphenated, and the sixteen years, from 1801 to 1817, that com-
posed their two Presidencies should be known as the Jefferson-
Madison administration. For the thoughts that regulated Ameri-
can policy in this period were the same. That Madison, one of the
men chiefly responsible for the Constitution, and in particular the
advocate of Nationalism as opposed to state sovereignty, should
have gone over to the Jeffersonian side indicates that the “grand
lama of Monticello” was the stronger man.

One wonders just what would have happened to the Constitution
had Jefferson been in America from 1785 to 1789, instead of in
Paris. In that case he would undoubtedly have been a delegate to
the convention, and would have sat restive during many of the
speeches advocating what were to him obnoxious ideas. What
would he have thought when such men as Elbridge Gerry, Roger
Sherman, Rufus King, John Dickinson, and Gouverneur Morris
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were giving their views on the ignorant and unthinking populace —
the “people” whom Jefferson regarded as the foundation of the state,
the source of all power, with whose “consent” all government was
formed and without which it possessed no sanction? Despite his
own fondness for his acres, how would Jefferson have received the
affirmations, so frequently made, that the safeguard of “property”
was the main business of the state? And one can picture what his
emotions would have been had he sat in the convention when
Alexander Hamilton stalked angrily in, that hot August day, and
made his speech proclaiming the British Constitution as his favorite
form of government, advocating a Senate for life, a President who
should serve during “good behavior,” demanding vast power in the
general government and all but obliterating state lines — including
that of Jefferson’s beloved Virginia. It is not likely that the
“Virginia plan,” though drawn up by Madison, would have pleased
him more. For this also was full of odious ideas. Jefferson be-
lieved that the Articles of Confederation made a ‘“good, old and
venerable fabric, which should have been preserved, even as a
religious relique” ; but the Virginia plan, first of all, cast this into
the wastebasket. Jefferson was a Federalist in the old sense of the
word — that is, he believed in a Confederation, in the “compact”
idea; but Virginia leaders proposed a scheme based on continental
lines. There is little likelihood that Jefferson, in far-away Paris,
knew anything of these discussions. Madison’s letters to his friend
contain no reference to them. After adjournment he sent Jeffer-
son a copy of the Constitution, with a commentary on its principles,
but of the angry discussion, the anti-democratic opinions expressed,
the great struggle between Nationalists and State-rights men, nothing
was said.

Jefferson’s first impressions of the Constitution were unfavor-
able. Of the statesmen who formed it he had the most exalted
opinion. “It is really an assembly of demigods,” he wrote John
Adams, and to C. W. F. Dumas he said, “The Convention holding
at Philadelphia consists of the ablest men in America.” But, as he
studied the completed document forwarded by Madison, the demi-
gods did not seem to have displayed supernatural wisdom. The
frame of government they had elaborated was not Jeffersonian. It
provided a strong central power; and this Jefferson did not like.
“I own I am not a friend to a very energetic government. It is
always oppressive.” He was against the eligibility of the President
to reélection ; that meant a President for life, a kind of Polish king,
in the selection of whom foreign governments would constantly
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intrigue. The Constitution — and this in his view was an almost
fatal defect — contained no Bill of Rights. There were sections
that Jefferson did approve, such as the .control of the House in
originating appropriations, and the division of powers into legisla-
tive, executive, and judicial, but on the whole his lack of en-
thusiasm is marked. To other friends Jefferson expressed more
emphatic disappointment. ‘“As to the new Constitution I find my-
self nearly a neutral,” he wrote Edward Carrington, December 21,
1787. “There is a great mass of good in it, in a very desirable
form; but there is also to me a bitter pill or two.” “How do you
like our new Constitution?” Jefferson wrote John Adams, still
residing in London. “I confess there are things in it which stagger
all my dispositions to subscribe to what such an assembly has pro-
posed.” He inclined to accept the programme of Richard Henry
Lee, George Mason, and other disapprovers; this was that another
convention be called, to frame another charter, taking into considera-
tion the many suggestions for “improvement” made in certain
quarters. However, he finally adopted an attitude characteristically
Jeffersonian: he thought it would be desirable that nine states should
ratify and four reject, believing that the efforts made to persuade
the hesitant into cooperation would result in the adoption of his
favorite changes. In the Virginia Convention Patrick Henry and
others insisted that Jefferson was against the plan, while Madison
just as explicitly quoted his name in approbation. That both sides
could claim Jefferson in support, and do so truthfully, is only an-
other illustration of the man’s nature, famous for its contradictions
and suppleness.

The fact is that the document emanating from Philadelphia flew
in the face of the Jeffersonian ideal of government. By this time
his philosophy was completely formed. It was unfriendly to any-
thing suggesting centralized power. The society of the American
Indians — which, as he admitted, was no government at all — rep-
resented to Jefferson idyllic perfection; it was an idea with which
his mind loved to play. The New England town meetings, in
which the citizens as a mass came together for legislative purposes,
“have proved themselves the wisest invention ever devised by the wit
of man for the perfect exercise of self-government and for its
preservation.” The picture he liked to draw of America was one
which hardly existed in his own time and certainly does not exist now.
He saw the nation divided into a multitude of what he called “ward-
republics” : social and political organizations of minute size, each
with a few hundred members whose exclusive occupation was to
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be agriculture and whose governmental activities were to be limited
to supplying their joint but simple needs-— roads, schoolhouses,
the care of the decrepit and poar, if there should be any poor, and
the establishment of such means of securing order and justice as an
elementary society might require. The Jeffersonian system made
no provision for cities; William Cobbett’s description of London
as a “great wen” completely pictured Jefferson’s dislike of concen-
trated population. Neither did he like the things that accompanied
cities, such as smoking chimneys of factories, trade and commerce;
even the lovely ships turned out in New England yards neither
aroused his artistic admiration nor represented a desirable human
activity. Anything in government beyond his ward-republics Jeffer-
son submitted to only as concessions to a world that insisted on be-
ing practical. The grouping of his wards into counties was per-
missible, and the assembling of these counties into states, for there
were certain functions larger aggregations could perform better
than the smaller entities. To go beyond this, and to mingle the
states into a nation, was a necessity which he accepted most
grudgingly. Jefferson’s tombstone, for which he wrote the in-
scription, and which has found many admirers, can be interpreted
as expressing his aversion to large governmental units. It describes
him as the author of the Declaration of Independence, of the Virginia
resolution for religious freedom, and as “father” of the University
of Virginia. That he had served in Congress, had been Ambassador
to France, and twice President of the United States, — all dignities
associated with the nation, — are regarded as unworthy of atten-
tion. Even while he was President, Jefferson was inclined to
minimize the importance of the Federal government. The true
theory of the Constitution, in his view, reduced that instrument to
simplicity itself; under it the centralized authority became a kind
of Department of Foreign Affairs, for the benefit of those true
sources of power, the states; its business was concerned only with
foreign governments, while the real business of governing, in
domestic affairs, was concentrated in the states. That the party
“founded by Thomas Jefferson” should, in recent years, reverse
all this, almost completely obliterate the states, and centralize all
activities, great and minute, even to the details of personal life and
outdoor relief, in that central government which Jefferson did not
think worthy of mentioning on his tombstone is only one of those
huge contradictions for which the Jeffersonian philosophy is re-
sponsible.

So far as the purposes of government are concerned, however,
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present-day tendencies to “liberalism,” “progressivism,” even the
“abundant life,” are all quite Jeffersonian. The second paragraph
of the Declaration of Independence contains matter that is as sig-
nificant of a new day as the assertion of the right to dissolve a
worn-out political association. Eighteenth-century philosophers
from whom the revolutionists of ’76 derived their inspiration con-
stantly harped upon one phrase. The business of government
was to ensure to the individual the rights of “life, liberty and prop-
erty.” In incorporating this principle in his Declaration, Jeffer-
son deftly inserted something new. He changed the word “prop-
erty” to “pursuit of happiness.” The duty of government, he thus
made the new nation proclaim, was not only to make the citizen
secure in life and liberty, but to make him “happy” — that is, to
make him as large a participator as possible in the good things of
existence.

That was Jeffersonism at its best. This article in a new political
creed was an expression of the man’s nature, which, despite its
reticence and fastidiousness, was above all kindly and humane, al-
ways susceptible to pity, absolutely free from coarseness and vul-
garity, desirous of making all his fellow creatures a part of the
fine life to which he devoted his days. It is fashionable to describe
Jefferson as “feminine,” an adjective intended to suggest his per-
sistence in gaining his ends, his intriguing unscrupulousness in at-
taining them, his habit of praising his friends in public and abusing
them in private, his love of secrecy and indirection, even in large
matters — traits which, whether feminine or not, were certainly
Jeffersonian; and his hatred of war, his detestation of armies and
of battleships, also belong to the same character, for he was our
first great pacifist, a fact that has given him new vitality in an age
when opposition to war is becoming universal. But Jefferson can
be regarded as feminine in a finer way, for he was emotional, had
a passion for popularity, yearned to be loved, had intense sympathy
with suffering and injustice, aimed constantly to “meliorate” the
lot of the person now known as the “common man.” It would be
difficult to find in all literature a more sympathetic and human letter
than the one Jefferson wrote to Madison from Fontainebleau
October 28, 1785, in which he described his walk and talk with a
poor peasant woman whom he had met by chance. This op-
portunity to learn at first hand the condition of French laborers
Jefferson characteristically seized, and the meditations that fol-
lowed these revelations of misery not only reflect Jefferson’s at-
titude towards injustice and suffering, but have a significance
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appropriate to present conditions. It was the problem presented by
agricultural plenty side by side with want and unemployment!
“I asked myself what could be the reason that so many should be
permitted to beg who are willing to work, in a country where there is
a very considerable proportion of uncultivated lands. . . . I am
conscious that an equal division of property is impracticable. .
But legislators cannot invent too many devices for subdividing
property. . . . Another means of silently lessening the inequality
of property is to exempt all from Taxation below a certain point and
to tax the higher portions of property in geometrical progression.
Whenever there is in any country uncultivated lands and unemployed
poor, it is clear that the laws of property have been so far extended
as to violate natural rights. The earth is given as a common stock
for man to labor and live in. If for the encouragement of industry
we allow it to be appropriated we must take care that other employ-
ment is provided to those excluded from the appropriation.”

The French government of 1785 did not regard it as its province
to worry about a French peasant woman, tilling the fields at a wage
of eight cents a day when she could obtain any work at all, but
Jefferson’s personal interest in her troubles, and the reflections on
the duty of government to which they gave rise, display the finest
side of his character. They make him a man in tune with the best
thought of the present day. Here was a compelling instance of
that new function for which governments are instituted among
men — “the pursuit of happiness.” In his own day Jefferson re-
garded the distribution of Virginia’s vacant lands among the poor,
— thus assuring everyone a patrimony,— the construction of
serviceable highways and other public improvements, public educa-
tion at public expense, as illustrations of what he meant by this all-
inclusive phrase. Such ends he believed could best be accomplished
by those ward-republics that represented his democratic Arcadia.
Afterward he became persuaded that the Federal government could
engage in such improvements; anticipating events by nearly a hun-
dred and fifty years, he recommended a programme of great public
works — adding, however, one proviso, that an amendment to the
Constitution would be a necessary preliminary!

Enough has been said to explain why Jefferson’s mind should
be in a state of uncertainty and hesitation on the proposed Constitu-
tion. Madison’s letters and Hamilton’s and Madison’s Federalist
turned the balance to the affirmative side. So, in September 1789,
he left Paris, as he believed, on a six months’ vacation, but, reach-
ing America just before Christmas, found a letter from Washing-
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ton enclosing a commission as Secretary of State in the new gov-
ernment.

Up to this point Madison had apparently been the main influence
in Jefferson’s attitude towards the Constitution; that was because
Madison was on the ground, whereas Jefferson, in Paris, had no
first-hand knowledge of events. As soon as the stronger character
had been established in the new government and had gained some in-
sight into the general prospect, this situation was reversed. Jeffer-
son returned from Paris with an excited detestation of kings and
arbitrary rule. His letters are full of the “government of sheep
by wolves,” as he described the European system, and his eye was
morbidly vigilant for symptoms of such manifestations on his native
soil. Jefferson’s mind was subject to preconceived and fixed ideas;
once a conviction had become lodged there, the most conclusive
evidence in the contrary direction never carried the slightest weight.
Despite the word “philosopher” traditionally applied to him, he
lived by what his own generation called the “feelings” and we the
“emotions,” rather than by reason; and personal antagonisms ex-
ercised a powerful influence in directing his public life. There were
two men, above all others, whom he came to hate, Hamilton and
John Marshall, and it is absurd to deny that, in framing his attitude
towards these statesmen and their policies, jealousy was an im-
portant element. The case of Hamilton, who first aroused Jeffer-
son’s hostility, was particularly to the point. Though Jefferson, as
Secretary of State, was nominally the chief man of the cabinet, he
quickly discovered that his role was secondary. Hamilton, on
personal grounds, was Washington’s favorite, and the Hamiltonian
issues the great commander made his own. Hamilton’s fiscal pro-
gramme, the funding of the national debt and assumption, had
restored national credit and launched the new nation on an era of
prosperity, but these, as well as Hamilton’s other measures, such as
the National Bank, the promotion of commerce and manufactures,
were most obnoxious to Jefferson, opposed as he was to the wide
use of the Federal power. Washington sought both Hamilton’s
and Jefferson’s advice on these policies — but in all instances fol-
lowed Hamilton’s. When war broke out between France and Eng-
land, the question of American neutrality became the first great
matter in foreign policy with which America had to deal; Jefferson
was for throwing American influence on the side of France, while
Hamilton insisted on maintaining an impartial attitude between
the two countries. The issue belonged to Jefferson’s department,
not to Hamilton’s, but Washington accepted Hamilton’s judgment.
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That this preference would gall such a proud and sensitive spirit as
Jefferson’s was inevitable.

Hamilton was equally obnoxious on grounds of principle. It
would be difficult to imagine conceptions of the state more widely
separated than those of Hamilton and Jefferson, and all the
Virginian’s abhorrence of ‘“monarchists” and aristocratic rule
naturally concentrated on a man who had noisily avowed his distrust
of Jefferson’s “people” and had expressed his preference for the
British system, which Jefferson interpreted as meaning the mo-
narchical system. John Adams’s fussy fondness for high-sounding
titles; his writings, expressing a preference for that same ob-
noxious British government; his use of phrases — phrases that
plagued him for the rest of his life — about the “well-born”; the
enthusiasm prevalent in large sections of New England society
for Britain and the advertised dislike of many of its leaders for
“democracy” ; Washington’s levees; his royal-like speeches to Con-
gress; the debates on the address and the answer — here was clearly
material enough in which a man whose mind was constantly brood-
ing on the wickedness of kings could detect everywhere outcrop-
pings of the desire in his native land. Washington, with his
usual hard sense, told Jefferson bluntly that there were not “ten
men in the United States whose opinions were worth attention”
who had the slightest desire to establish an American monarchy.
To-day the suspicion is looked upon as one of the two great delusions
that controlled Jefferson’s political career, the other being his be-
lief that he could bring England and France to terms not with fleets
and armies, but by “peaceable coercion,” which meant excluding
those countries from American commerce.

Yet even before Jefferson reached Monticello in late Decem-
ber, 1789, the word “monocrat” had become a favorite in his
correspondence. Soon after his return it was applied not only to
local plotters of monarchy, but to the upholders of the Constitution.
By degrees the word also became a part of Madison’s vocabulary.
Almost the first American with whom Jefferson discussed politics
was Madison, who came to Monticello immediately on his friend’s
arrival. For the next few months the men were in constant
association, and there was established that personal alliance that
was to endure for nearly thirty years. In that first wintry meet-
ing at Monticello it may be confidently assumed that the Constitu-
tion figured in their talk. Just before Jefferson left France he had
expounded in a letter to Madison one of his favorite ideas: that
one generation had no right to commit another, in any matter; that
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one generation could not properly contract debts for its successors
to pay; that similarly it had no right to adopt a Constitution that
would be binding on its sons; that, therefore, every twenty years
the existing frame should be revised or a new one constructed.
This view Madison, whose feet were more firmly planted on
the ground than his friends’, gently but firmly opposed. In the
succeeding two years, however, he came to accept most of Jeffer-
son’s ideas. Madison, a representative in Congress, accompanied
Jefferson to New York in March 1790; in the Federal city they
were constantly thrown together; and, after adjournment of Con-
gress in May 1791, the two men made a month’s journey through
New England. A stenographic report of their conversations, on
horseback rides through Vermont, or their evening sojourns at
New England inns, would add much to the political history of
the time. The purpose of the trip, as Madison declared, was
“health, recreation and curiosity,” but of course the nation, much
interested in the excursion, regarded political intrigue as the real
end in view. Significantly, a few months after their peregrination
appeared the first number of Philip Freneau’s National Gazette,
in the establishment of which it is no secret that Madison and Jeffer-
son cooperated.

The extent to which Madison’s college mates at Princeton keep
cropping out in the national story is suggestive; Henry Lee,
Brockholst Livingston, Henry Brackenridge, all played a part in
the political excitement of the time; and naturally enough when
Jefferson discussed with Madison the founding of a newspaper in
Philadelphia that should preach sound Republicanism and controvert
the mischievous influence of Fenno’s Gazette, the leading advocate
of the Constitution and Federalism, Madison proposed his old
Princeton friend. Philip Freneau occupies a more worthy position
as a pioneer in American literature than as a political advocate.
He was the first American poet who possessed originality and some-
thing approaching inspiration, but his political allegiance was not
Washingtonian. Of French Huguenot descent, and thus a French
sympathizer by natural right, his hatred of Britain had been heated
to frenzy by cruel treatment received on a British prison ship in
the war. A man of fiery conviction, intemperate eloquence, un-
restrained in his controversial method, he had been from the be-
ginning an enemy of the Constitution and of the “monarchical”
propensities of the Federalist Party. That this man should have
been assisted by Jefferson and Madison to publish a newspaper de-
voted to vitriolic attacks on Washington and his administration, at
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a time when Jefferson was a member of Washington’s cabinet, has
made the incident one of the most celebrated scandals in political
history. Madison, in recommending Freneau for this editorial post,
spoke admiringly of “his character, talents and principles” — this
the man to whom Washington, his phlegmatic temper stirred to rage
by the galling attacks to which he was subjected, always referred
as “that rascal Freneau.”

But the chief importance of the Freneau episode in the present
connection is its bearing upon Madison’s attitude towards the
Constitution. It evinces how completely he had fallen under the
Jeffersonian spell. For the real purpose of the new paper, in
Hamilton’s words, was “to sap the constitution.” That he should
find Madison enrolled among the supporters of such an enterprise
was a saddening disillusion. From 1781 to 1790 Madison had been
Hamilton’s closest associate in struggling for the new plan of
government. They had worked together at the Annapolis Con-
vention, and, after Philadelphia, had joined hands in producing
that Federalist which Jefferson had eulogized in words already
quoted. Madison had been the main influence in persuading Virginia
to accept the completed instrument, and Hamilton had accomplished
the same result, almost single-handed, in New York. When Hamil-
ton entered on his new duties in Washington’s administration he
had counted on Madison’s cooperation; had he not felt sure of this,
Hamilton always declared, he would never have assumed this task.
That Madison should take the lead in opposing Hamilton’s measures
for establishing the national credit was thus a surprise and a dis-
appointment — especially since, so Hamilton insisted, these pro-
posals were Madison’s own. In the days before the Philadelphia
Convention no man had taken a stronger stand for the payment of
the national debt than Madison; his speech in the old Congress of
the Confederation denouncing Virginia for her refusal of the
impost, the money from which was to be used for this purpose,
seemed a definite commitment. Other addresses of Madison could
be cited that seemed to approve, in advance, the Hamiltonian view.
For Madison to ally himself with the Republicans, another name
for those Antifederalists whom he had so successfully defeated,
seemed, in Hamilton’s eyes, rank apostasy. Madison might main-
tain that he was still a constitutionalist, but the view of the Con-
stitution he was now upholding was quite a different one from that
he had championed in the Convention. There he was a leading
Nationalist — an advocate of strong government, of placing the
states in a subordinate position to the central power, of obliterating
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the “compact” theory from discussion. But now he had trans-
ferred his allegiance to the Jeffersonian system, which sought to
curb the Nationalistic conception and — in Hamilton’s view — set
up again the feeble organization from which Madison had done so
much to rescue the country. He now joined Jefferson in a faction
“dangerous to the Union” — and one outcome of this coGperation
was Freneau’s paper, pursuing a course “generally unfriendly to
the United States.” In a letter to Edward Carrington, Hamilton
set forth his grievances at length. “Mr. Madison has always en-
tertained an exalted opinion of the talents, knowledge, and virtue
of Mr. Jefferson. The sentiment was probably reciprocal. A
close correspondence subsisted between them during the time of
Mr. Jefferson’s absence from this country. A close intimacy
arose upon his return. . . . Under the influence of all these cir-
cumstances the attachment to the government of the United States,
originally weak in Mr. Jefferson’s mind, has given way to some-
thing very like dislike in Mr. Madison’s. . . . In almost all the
questions, great and small, which have arisen, since the first session
of Congress, Mr. Jefferson and Mr. Madison have been found
among those who are disposed to narrow the Federal authority. . . .
This kind of conduct has appeared to me the more extraordinary,
on the part of Mr. Madison, since I know, for a certainty, it was a
primary article in his creed, that the real danger to our system was
the subversion of the national authority to the preponderancy of
the state government. All his measures have proceeded on an ap-
posite supposition.”

One of Jefferson’s most serious objections to the Constitution
had been remedied by the first session of Congress. The complete
document forwarded by Madison to Paris had contained no Bill
of Rights. In the Convention itself this lack had aroused most
unfavorable comment. In the conventions called for ratification,
the failure to include in the body of the instrument the immemorial
rights and privileges of freemen — freedom of speech, of the press,
of assembly, of religion, of petition, immunity from unlawful
seizure, trial by jury, security of life, person, and property, and
the like — had given force to the arguments of men like George
Mason and Patrick Henry against acceptance. These men and
others had suggested that another convention be called for correct-
ing this and similar omissions. North Carolina had adopted a
resolution virtually declaring its refusal to ratify until this Bill of
Rights should be added. There was no hostility, in the Philadelphia
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Convention or outside it, to making these historic immunities part
of the American system. To most of the statesmen of that con-
vocation, however, a positive declaration seemed superfluous. Most
of the state constitutions contained the Bill of Rights, thus assuring
all the privileges in question to their citizens. Why, therefore, load
down the organ of the central government with similar declarations?
There were other reasons for exclusion that went deep into the
principles of scholastic law and the nature of sovereignty, which
need not be detailed in this place. But any idea that the failure to
repeat the guarantees in the Constitution masked a deep-laid plot at
public liberties no one believed at the time or has believed since.

Since the matter had given a handle to the enemies, however,
Madison and other practical statesmen believed that amendments, in
accordance with the programme set forth in Article V, should be
added, incorporating all the privileges obtained by Englishmen at
Runnymede and wrung from the Crown in succeeding centuries.
The first ten articles of amendment were the result. Madison in-
troduced the subject on June 8, 1789, about three months after the
first Congress had assembled; on September 25 the articles in their
present form passed the House and Senate by the necessary two-
thirds majority, and were referred to the legislatures of the
several states. In nine months states enough had ratified to make
these emendations part of the Constitution. The whole proceed-
ing has an interest for the present generation beyond that involved
in the intrinsic merits of the changes themselves. One of the
strongest of existing delusions is that the Constitution is rigid and
inflexible, almost impossible to amend. This has never been the
case. Whenever the popular will has demanded additions or al-
terations the process has been found simple and rapid. It is
only on a question concerning which public opinion is unformed or
divided that modification moves more slowly. This, of course, is
precisely what the founders intended and what sound policy de-
mands. How responsive is Article V to the public will the very
first year of Congress showed. In about a year after the United
States Government had been organized, ten amendments were added
to the Constitution.
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The year 1794 marked one of the greatest crises in the early
days of the Constitution. Again its enemies were both foreign
and domestic. A considerable element at home and abroad ex-
pected an early dissolution of the government. Washington, it
was believed, would go down in history as a great man, but also
as a great failure. He had assembled the disorganized energies
of a frontier people and succeeded in wrenching the states from
an ancient allegiance, had caused them, for a brief period, to recon-
cile their angry differences and establish a paper government which,
subjected to the exacting test of experience, was destined to an
early disintegration. The spectacle presented by the American fron-
tier substantiated, in large degree, this discouraging forecast. The
American domain, between the Mississippi and the Alleghenies,
was in a military sense in the possession of Great Britain, and,
so far as British plans were concerned, seemed likely to remain there
indefinitely. In the peace treaty of 1783 Britain had promised to
surrender the military posts that controlled this region “with all
convenient speed,” but now, ten years after that agreement, they
were held more firmly than ever in British possession. A reference
to the map discloses the vice in which the maternal foe held her
aspiring offspring. At the head of Lake Champlain, at Pointe-au-
Fer and Dutchman’s Bay, were stationed British forces that con-
trolled the route from Vermont into Canada and northern New
York. On the St. Lawrence the post of Oswegatchie dominated
both banks of the St. Lawrence River. Forts Niagara and Oswego
placed Lakes Erie and Ontario entirely within British domination.
Detroit and Michilimackinac, then possessed by British redcoats,
transformed Lakes Superior, Huron, and Michigan into exclusive
British seas. Moreover, British plans contemplated the exclusion
of the United States from all the territory north of the Ohio River.
This expanse was to be converted into a so-called barrier state under
British “protection,” and was to be set aside as a happy hunting
ground for Indian tribes, from which all Americans already settled
were to be expelled and all ambitious new pioneers denied admission.
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A great strip in western New York, comprising about half of the
present Empire State, was also to be sliced off and transformed
into British soil. Part of the purpose of this plan was imperialistic,
its aim being to increase the British domain and strangle the
development of the American Republic; a more immediate end was
commercial, for this contemplated dominion would entirely sur-
round the Lakes and the St. Lawrence, control the water system of
the Northwest, and ensure the permanent British possession of the
fur trade, then the greatest source of American wealth.

At the same time England was planning to oust decadent Spain
from the Mississippi River, including the territory to the west, and
install herself in Spain’s place. Thus the two great trade routes
into interior America, the Mississippi and the St. Lawrence, — and
water transportation was the only kind that mattered then, — as
well as the land north of the Ohio River and Louisiana, would
have become permanently British. Besides this, British trade
policies had reduced the Atlantic states to commercial dependency.
Thus east, west, and north the new struggling Union could feel
destruction approaching. Verily the work of the Revolution and
of the Constitutional Convention seemed about to be undone. But
the British programme extended even further. The likelihood that
the one-time colonies, or at least a portion of them, would drift
from Federal allegiance never ceased to preoccupy British statesmen.
The sad part of the story is that much encouragement was derived
from certain factions in the United States. New England regarded
itself, from the standpoint of race, religion, political instincts, and
mores, as part of the ancient land. Despite hostilities and hatreds
the innate feeling for Britain was strong. Especially was Vermont's
enthusiasm for the Federal Union tepid. Before 1791, when the
“New Hampshire grants” were finally erected into a state, the
“Green Mountain boys” were inclined to look upon their country
as an independent nation and were uncertain whether to join the
United States or to become a province of Canada. A pro-British
party, including Ethan Allen himself, — once, at Ticonderoga, joint
spokesman of “the Continental Congress and the great Jehovah,” —
actually sent a deputation to London to discuss a possible return
to the old allegiance. The explanation for this strange action was
that “interest” which, as the realistic Washington had declared,
would determine whether sections would be loyal or disloyal to the
Constitution. The prosaic fact is that it was much easier for the
“Vermontese” to transport their goods to market by way of Lake
Champlain, the Richelieu River, and the St. Lawrence, than across
the Green Mountains and deep-mired roads to Atlantic seaports.
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Practical considerations like this frequently have more to do with
the development of nations than political ideals.

All along the Appalachian border, from Vermont to Mississippi,
similar forces were at work. In 1794 actual rebellion, to be pres-
ently described, broke out in western Pennsylvania. British intrigue
was busily at work, attempting to separate Kentucky from the
Union. That these plotters had a fertile soil was shown in the
Virginia Constitutional Convention. The delegates from Kentucky,
then a part of Virginia, were most outspoken against ratification;
the new government, they feared, would pay little attention to the
ultramontane country ; there were no eastward transportation routes
to the Atlantic and their economic future would lie with the nation —
whether Spain, France, or England was not clear — that finally
controlled the Mississippi River. The same situation prevailed in
Tennessee and Mississippi.

And just as that “unimaginative leader” George Washington
had foreseen these problems, so he proved to be the statesman who
solved them. The matter entered the critical stage in 1794, and
Washington, more than any force, reduced these separative tenden-
cies to unity and saved the Constitution. In doing so he reached
not only the highest peak of statesmanship, but of moral character;
for he took the course before which smaller men quail — he faced
an enraged multitude, steadfastly insisted on a policy that made him
odious in the eyes of the populace, and never even momentarily
swerved from the course on which, he was convinced, the future of
the Union and of the Constitution hung. There is no intention to
rehearse again in this place the story of Jay's Treaty; that exciting
episode has been told many times. But it is essential to point out
the issue involved in that contest. It was the fundamental one:
Was the Constitution to survive? All the town meetings, parades,
newspaper vilifications, tar-and-featherings, hangings in effigy, and
other forms of argument that flourished in that discussion should
not be permitted to obscure this fact. Had Jay’s Treaty not been
ratified, the United States would have ultimately lost her land beyond
the Alleghenies and been cabined and confined to the thirteen states
along the Atlantic fringe. The little new Republic — little, at least,
in comparison with its present extent — would have been surrounded
by a hostile England in the West, a hostile Spain and France beyond
the Mississippi. Under these circumstances the new nation, subject
to foreign plottings and domestic disturbances, would inevitably
have been split up into smaller units, and finally absorbed by Euro-
pean powers. The Union and the Constitution would have vanished
after a few brief inglorious years. The danger was dramatically
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set forth in the House of Representatives by Fisher Ames, chief
orator on the Washington side, in the debate upon the treaty in
April 1795. The speech was the kind popular in a turgid age, and
Fisher’s enfeebled condition gave it the essential touch of pathos.
Indeed his declaration caused almost as many tears to flow, almost as
many men to rage and women to faint, as Sheridan’s harangue at
the impeachment of Warren Hastings. “Not a dry eye,” John
Adams writes, “was in the House, except some of the jackasses who
had occasioned the necessity of the oratory. These . . . smiled
like Foulon’s son-in-law, when they made him kiss his father’s dead
and bleeding head.” It was the tremulous speaker’s final words
that brought the climax. “When I come to the moment of deciding
the vote I start back with dread from the edge of the pit into which
we are plunging. In my view even the minutes I have spent in
expostulation have their value, because they protract the crisis and
the short period in which alone we may resolve to escape it. Yet
I have perhaps as little personal interest in the event as anyone here.
There is, I believe, no member who will not think his chance to be
a witness of the consequences greater than mine. If, however,
the vote should pass to reject and a spirit should rise, as it will, with
the public disorders to make confusion worse confounded, even I,
slender and almost broken as my hold on life is, may outlive the
government and Constitution of my country.”

That was the real matter at stake in Jay’s Treaty — whether the
Constitution should vanish and the new nation dissolve into a multi-
tude of parts. That was the reason Washington had sent John
Jay to London, and that was the reason why, obnoxious as in many
ways the treaty was, he put all the force of his character behind it.
Those who believe, as most historians now do, that the ratification
of the treaty saved the nation from impending destruction should
render thanks to Washington, for, without his determined support,
the measure would have failed. Few defenders as the treaty, on
its merits, has had, in 1795 or since, the fact remains that its al-
ternative was war. And that war, at this time, would have meant
the dissolution of the United States and the fruition of Britain’s
territorial plans is an unavoidable conclusion. Admiral Mahan has
said that the mere negotiation of a commercial treaty between the
United States and Great Britain was an “epochal event” ; the attitude
which Britain maintained towards the infant nation is no matter
of pride to Americans to-day or of satisfaction to the descendants
of the England of that time.

The final change in her policy represented by Jay’s Treaty sig-
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nalized a new status for the despised Republic. So far as com-
mercial advantages were concerned, little was gained. The chief
complaint was that American ships did not secure free access to the
British West Indies. The principle of “free ships free goods” was
not acknowledged — in fact “the freedom of the seas” still represents
an unrealized ideal in maritime warfare. Despite these and other
disappointments the Jay Treaty obtained one concession of the
utmost consequence — one that, in Washington’s eyes, redeemed
its most glaring defects. Britain surrendered the Western posts
and thus secured American possession of its great estate. This
clause made certain the development of the United States on its
present lines, saved it from becoming a fringe of weak and helpless
states along the Atlantic Coast, surrounded by encroaching nations
on north and west, limited, for its western barrier, to the Allegheny
Mountains, and dependent, for trade and prosperity, on such favors
as its neighbors might vouchsafe. England has always had the
annoying habit of settling herself, at strategic points, on the door-
steps of other nations, and already in American territory half a
dozen little Gibraltars had been established, which were causing
great trouble at the time and would have caused an infinity of trouble
in the future. One startling surprise produced by reading these
debates to-day is the general failure to appreciate the importance
of the West. Only Washington and Hamilton, of our great men,
saw far into the future. Madison, then a Representative in Con-
gress, bitterly fought ratification. The only value of the Western
country, he declared, was the fur trade. Jefferson, though destined
in the Louisiana Purchase to become the greatest Western ex-
pansionist of them all, pillories Jay’s Treaty as “an execrable thing,”
“an infamous act,” “a treaty of alliance between England and the
Anglo-men of this country,” and called upon Congress to reject it
as something not “to be quoted, or looked at or even mentioned.”
Events have justified the foresight of Washington and Jay, and
dealt harshly with the prognostications of Jefferson and Madison.
The Indians and their peltries have long since vanished from the
Northwest, and in their place have developed such states as Ohio,
Indiana, Illinois, Michigan, and Wisconsin, and such cities as
Buffalo, Toledo, Detroit, and Chicago. What led Washington to
accept the Jay Treaty was his conception of his country as a great
nation; even injustice could be disregarded so long as the one
great need of any nation, its territory, was made secure; whereas
his fellow Virginians opposed the result because their minds had
not encompassed this Nationalistic ideal.
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And in this same year, 1794, the danger which Washington
feared above all—of national disintegration — was concretely
shown. And again it was his alertness and determination to pro-
tect the Constitution which prevented its success. Even while Jay
was negotiating with Lord Grenville the treaty that was to put an
end to separative tendencies in the West, the most formidable of
many agitations of the kind had reached its height. This outbreak
in the part of Pennsylvania which lies west of the Alleghenies has
passed into history as the “Whiskey Rebellion,” but this colloquial
description conceals the importance of the issues at stake. For the
Whiskey Rebellion concerned far more than what was then, in the
West, the great national beverage. Above all, it had an important
bearing upon the Federal Constitution. It was really a battle
between the Democrats, as the followers of Jefferson and Jeffer-
sonian ideas called themselves in Pennsylvania, and the Federalists,
between the parties that would curb the Constitution, perhaps destroy
it entirely, and those who would uphold it in all its strength. And
the country involved comprised more than the four Western counties
of Pennsylvania. That was merely the northernmost limit of a
region of disaffection that included the land extending west of the
Alleghenies and reaching as far south as Tennessee. This fertile
valley, lying between two Appalachian ranges, is one of the most
interesting in American annals. It was settled, much of it in the
eighteenth century, by the Scotch-Irish race — a people who brought
with them, in addition to the virtues of the pioneering spirit,
many of the traits which had distinguished their forbears in
the highlands of Scotland. Even to-day they are famous for their
“feuds” — undoubtedly a survival of the animosities that character-
ized life in the old clans north of the Tweed. Like the Macgregors
and Campbells of old, the highlanders of Pennsylvania, of the
Shenandoah and the Watauga, were a fierce and independent people,
a law unto themselves, not easily brought under the control of an
external government, especially one so weak and distant as that
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formed by the Constitution. Any outside interference with their
customs was fiercely resented. The life which these frontiersmen
preferred was the life of the clan, making its own laws, enforcing
its own elementary notions of justice, maintaining its own standards
of conduct and morals. With the Hamiltonian system that estab-
lished the United States on a firm economic basis this almost exotic
section of America had little sympathy. Above all, the system
embodied one provision that infuriated the whole country. To pay
the national debt Congress had been forced to levy an excise on
spirituous liquors. The exciseman had never been a popular figure
in the highlands of Scotland, and his visits proved no more welcome
in the corresponding precincts of the Western country where, even
at the present writing, “moonshining” is not unknown. These
mountaineers could not understand then, as, in many cases, their
descendants cannot understand to-day, why they should not be
permitted, unmolested by the tax gatherer, to distill their grain into
a liquid which served them almost as a staff of life, and which was
their chief export, as tobacco was in more civilized America. That
they were thus contributing to the support of the new government
made no impression on a people who had little interest in outside
government of any kind. Thus, from 1791 to 1794, attempts to
collect the excise in western Pennsylvania, Virginia, and North
Carolina had caused an almost perpetual pandemonium.

Under the leadership of certain Democrats this opposition soon
took on an Antifederal and anti-constitutional aspect. The Jeffer-
sonians had made great progress in these border settlements,
especially in western Pennsylvania. A conspicuous leader was a
young Swiss immigrant, whose foreign accent while discussing
American problems afterward was to enrage the advocates of
“Americanism,” but whose labors as Secretary of the Treasury
were to place him high among American financiers and statesmen.
Albert Gallatin’s début in American politics was not so praise-
worthy as his subsequent career. His sympathies naturally inclined
to France in the dispute that was then ravaging Europe, and when,
with the arrival of the French Minister Genét, the United States
was transformed into a battleground on the same issue, Gallatin
joined that American party which championed the French side.
The section in which he had settled, western Pennsylvania, offered
promising opportunities for the exploitation of Francophile partisan-
ship. The excise law had already aroused the whole region against
the Federal government. Those “democratic societies” which were
the bane of Washington’s life, organized on the model of the
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Jacobin Clubs of Paris, had here gained great ascendancy. But
the spectacle of the sans-culottes of trans-Alleghenia, wearing the
red cockade of revolution, dancing around Liberty poles, and hold-
ing hot disputations in the taprooms of taverns, was not pleasing
to the pro-British Federalists of New England. For these societies,
not only in Pennsylvania but in most parts of the nation, became
bulwarks to the Jeffersonian party.

In western Pennsylvania the leader was David Bradford, who
sought to combine the “whiskey boys” into an army directed not
only against the payment of an unpopular tax, but against the Con-
stitution and the new government. Bradford himself was not a
person of much consequence; he was loud-talking, vain, given to
cheap display, and, as it developed, cowardly; but he had the gift
of representing all the disorderly and subversive influences that were
rampant in an undisciplined country. That he was stirring up the
mob against the Federal government was his boast, and his plan
involved ideas upheld in more respectable quarters, such as the
principle afterward widely acclaimed as state nullification of hated
Federal laws. Secession from the Union, and the transformation
of the four western counties of Pennsylvania into a little republic,
under the protection of a European power, —that is, Great
Britain, — also figured in his orations.

England was then seated in the military posts of the West, and
that she would soon bring this whole country under her control
Bradford took for granted. Just as the Vermont seceders of 1791
were debating whether to join themselves to a power that would
furnish access to market, so the whiskey insurrectionists under
Bradford were looking longingly to an alliance that would make
available the great water highways of the Northwest, ultimately
the Mississippi. Gallatin never sympathized with these extreme
plans of separation, but in the early days of the whiskey disorders
he participated in a scheme that gave his enemies a subject of
recrimination for the rest of his days. In August 1792, at a
meeting of protest in Pittsburgh, Gallatin had served on a com-
mittee of three which drew up resolutions advising the people to re-
fuse payment of the excise, and to treat with contumely and resist
the officers sent to collect. For this act, which indeed came pretty
close to sedition, Gallatin afterward made a public apology, ad-
mitting that the resolution had been “violent, intemperate and
reprehensible,” and, when the disturbances attained really alarm-
ing proportions, he played a public-spirited part and exercised all
his influence to reduce the country to quiet. For unhappily the
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people had promptly acted on the recommendations of this Pitts-
burgh meeting. For nearly two years the whiskey country was in
a state of insurrection. Revenue collectors were assaulted and
murdered ; their houses and offices were burned; an army of 7000
malcontents had assembled at Braddock’s Field to resist the
Federal government, and finally Washington had been compelled
to send a force of 15,000 men, under command of Light Horse
Harry Lee, to reduce the district to submission. This it did without
firing a shot, the embattled “whiskey boys” taking to the mountains
at the first appearance of these well-equipped troops.

Jefferson and his party associates ridiculed Washington’s whiskey
army and the rebellion it had been sent to suppress. For such
outbursts he had no condemnation. Occasional rebellions Jefferson
had long regarded as desirable processes in a well-regulated republic.
His comments on the performances of Daniel Shays have been
frequently quoted. “I hold it that a little rebellion now and then
is a good thing and as necessary in the political world as storms in
the physical. . . . Tt is a medicine necessary for the sound health
of government.” These sentiments he expressed freely, once in
a letter to a person so pious and well-behaved as Abigail Adams.
And to Ezra Stiles, the president of Yale College, he had become
even more graphic. ‘“If the happiness of the mass of the people
can be secured at the expense of a little tempest now and then, or
even of a little blood, it will be a precious purchase.” This was
only one of many Jeffersonian opinions with which Washington had
no sympathy. The President regarded the Pennsylvania outburst
not as a “riot,” as Jefferson called it, but as the test of a great con-
stitutional question. The uprising kept Pennsylvania in a state of
excitement for two years, during practically all of which time the
authority of Congress had been defied. The “riots” were spread-
ing into Maryland, Virginia, and North Carolina; unless they
should be checked, Washington believed that the whole Western
country would be in a blaze and that Federal power would be
brought to an end. The contempt into which the “whiskey boys”
were bringing the Constitution was the really appalling danger;
unless they were subdued, the whole American people would lose
respect for their government. A modern point of view is that
of Edward Channing, who thinks the Whiskey Insurrection “was
no unmixed evil, although it occurred at a very critical time in our
relations with Great Britain, because it enabled the federal govern-
ment to show its power and to prove that it was no mere rope of
sand that could be easily dissolved.” Washington expressed his
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apprehension when he asked several members of his cabinet for their
opinions as to the proper course to be pursued. “The government
can no longer be a passive spectator of the contempt by which the
laws were treated,” he said. Randolph, Secretary of State, was the
only member of his cabinet who hesitated at armed suppression.
This rather timorous adviser evidently believed that such action
might have far-reaching consequences. “The moment is big
with a crisis,” he wrote Washington, “which would convulse the
eldest government and if it shall burst upon ours, its extent and
dominion can be but faintly conjectured.” What was disturbing
Randolph’s peace was the same fear that haunted so many minds
in the season of Jay’s Treaty. Military operations against the
insurrectionists, he warned Washington, might result in war with
England and ‘“‘a severance of the Union.” The French Ambassador,
Fauchet, in reporting to his government the mysterious behavior
of Randolph at this time, gives an unforgettable picture of his
distracted state. ‘‘All his countenance was grief,” wrote Fauchet.
“‘It is all over! he said to me. ‘A civil war is about to ravage
our unhappy country.””

The very consideration that made Randolph hesitate was the
one that impelled the President to effective action. The Constitu-
tion itself was in question. ‘“Actual rebellion against the laws of
the United States exists at this moment,” he wrote Charles M.
Thruston. “What may be the consequences of such violent and
outrageous proceedings is painful in a high degree even in contem-
plation. DBut if the laws are to be trampled on with impunity and a
minority (a small one too) is to dictate to the majority, there is an
end put, at one stroke, to Republican government, and nothing but
anarchy and confusion is to be expected hereafter. Some other
man or society may dislike another law and oppose it with equal
propriety until all laws are prostrate and everyone (the strongest I
presume) will carve for himself.” A letter to Henry Lee, com-
mander of the expedition, contains a thrust at Jefferson and Madi-
son, with whom the President’s patience had been strained almost
to the breaking point. “This insurrection is viewed with universal
execration and abhorrence, except by those who have never missed
an opportunity, by side blows or otherwise, to aim their shafts at
the general government.” “The real purpose,” Washington wrote
Lee, referring to the Democratic societies which he deemed respon-
sible for the rebellion, was “to destroy the best fabric of human gov-
ernment and happiness that has ever been presented for the accept-
ance of mankind.” Tn his proclamation Western troubles were



THE STRUGGLE FOR EXISTENCE 133

described as the outcome “of combinations against the Constitution
and laws of the United States,” and he named the forces placed
under Lee’s command the “army of the Constitution.”

These Democratic societies were one of the few phenomena that
could disrupt Washington’s placidity; they filled a position in his
consciousness, indeed, not unlike that of the ‘“monarchists” and
“monocrats” in Jefferson’s. He could not even keep them out of
his address at the opening of the December session of Congress.
The Western insurrection had been quelled; the leader, David Brad-
ford, was in flight beyond the Mississippi; the collection of the ex-
cise was proceeding in orderly fashion; yet Washington believed
that more disturbances of this sort were inevitable so long as the
Jacobin Clubs instituted by Genét existed. That such an organi-
zation had lately risen in South Carolina, named the “Madisonian,”
did not strike the President as a hopeful sign. “T should be sorry,”
he wrote Randolph, “if Mr. M n from any cause whatsocver
should get entangled with them on their politics.” This aversion
found place in Washington’s speech opening the session of Congress
in November 1794. After expressing satisfaction on the general
happiness and prosperity, the President spoke of his regret “that
some of the citizens of the United States have been found capable
of insurrection.” Chief blame was laid upon “combinations of
men” who disregarded truth and “disseminated, from an ignorance
or perversion of facts, suspicions, jealousies, and accusations of the
whole government.” For the successful riding of the storm “let
praise be given to every description of citizen, but let [the people]
persevere in their affectionate vigilance over that precious deposi-
tory of American happiness, the Constitution of the United States.
Let them cherish it too for the sake of those who, from every clime,
are daily seeking a dwelling in our land.”




VI

Both the excitement over Jay’s Treaty and the Western insur-
rection brought Jefferson and Madison in opposition to Washing-
ton and his constitutional views; Jefferson, writing from Monticello,
referred to Washington’s attack on the “self-created societies” as
“one of the extraordinary acts of boldness of which we have seen
so many from the faction of monocrats” —a group in which he
now apparently enrolled the President; while Madison, in the “de-
bate on the address” in the House, attempted to have the obnoxious
phrase eliminated. Other events, involving fundamental interpre-
tations of the Constitution, drew the General and his one-time co-
workers still further apart. Disagreement as to the nature of that
document reached the critical point in the years 1798-1799, in the
administration of John Adams. The doctrine that lay at the bot-
tom of the Virginia and Kentucky Resolutions — papers that gave
the course to American politics for the next seventy years — struck
at the very root of the Federal government. It was the same ques-
tion that had figured so generously in the Constitutional Conven-
tion — the one that had arraigned the little states against the big.
Was the new plan organized like the Confederation of 1781? Was
it, like the Continental Congress, a body in which the states had su-
preme power, or one which, for all Federal purposes, represented a
“consolidated government”? That the outcome of the convention
was a ‘‘consolidated” government, and not an association of inde-
pendent and still sovereign states, was the claim of such men as
Patrick Henry, George Mason, and Richard Henry Lee, who had
opposed its adoption for that very reason. In that convention and
in his papers in the Federalist, Madison had argued that it was a
“national government” superior, along the lines in the Constitution
itself, to the states. The specific question that puzzled the early
generation and which, even after one hundred and fifty years of
experience, arises now was: who shall decide whether laws passed
by Congress are constitutional? That laws not authorized by the
Federal Charter are null and void — on this point there has been no
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disagreement, in those days or at the present time; but the vital
question still remained: who was to decide the question of consti-
tutionality ?

Such was the issue involved in those famous documents, the
Virginia and Kentucky Resolutions. The purpose of proclamations
was to magnify the state and cast down the general government;
to deprive the Supreme Court of the right to decide constitu-
tionality and to give it to the states. They involved also the prin-
ciple of nullification that lay at the basis of the lethal philosophy of
John C. Calhoun and of that secession which finally resulted in war.
That Jefferson should have written the Kentucky Resolutions is
not surprising, for they accorded well with his ideal of preémi-
nent localism in government; that Madison should have written the
Virginia Resolutions is not so understandable, for they made neces-
sary a complete departure from his past. Both men had come much
under the influence of a political scholar of the most authentic
Virginia breed, who is not particularly well known to the present
generation. John Taylor of Caroline was one of those Revolu-
tionary characters, like Carroll of Carrollton and Daniel of St.
Thomas Jenifer, whose names popularly carried territorial titles
which seemed hardly in keeping with the rigid democratic prin-
ciples for which they stood. Taylor was an ornament of the politi-
cal and social existence of Caroline County, on the Rappahannock,
the proprietor of a splendid estate cultivated by a multitude of
slaves — or rather of several estates, for, like most of the con-
temporary Virginia advocates of simplicity in government, like Jef-
ferson and Madison themselves, he was of the “landed interest”
and came from the oldest Virginia lineage. Taylor fought in the
Revolution, became a member of the Virginia House of Delegates,
and succeeded Richard Henry Lee in the United States Senate, a
body in which he figured for many years. It is not as a statesman,
however, that John Taylor of Caroline is remembered — when he is
remembered at all; he belonged to that class whom Virginians of
his time liked to describe as “philosophers.” As a “Plato” of gov-
ernment, he was the author of many expansive volumes, all setting
forth, in most crabbed and un-Platonic style, those political theories
which formed the groundwork, first of Jeffersonian State rights
and afterwards of Calhoun’s principles of nullification. Taylor’s
scheme of things outdistanced even Jefferson; in his latter phase,
indeed, the philosopher of Caroline looked askance at the neighbor-
ing academies of Montpelier and Monticello. Centralization never
had a more uncompromising foe. The dominance of the Supreme
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Court on constitutional issues fairly embittered the man’s life.
To him New York and Massachusetts were “foreign nations”;
John Marshall and John Adams, false prophets leading Americans
to destruction. America’s most odious political character, in Tay-
lor’s eye, was Alexander Hamilton. Funding, assumption, the
bank, the excise, the national revenue based mainly upon a tariff, the
Army, the Navy, and the Constitution itself, so long as it was in-
terpreted as favoring a National or Federal government and not a
“‘compact,” were all noxious evils springing from the New Yorker.
Such doctrines would lead to civil war! Jay’s Treaty and practi-
cally all measures of the Washington and Adams administrations
Taylor regarded as insidiously aimed to establish monarchy. Wash-
ington himself fell under the Taylor ban. He fought a Virginia
resolution praising Washington’s first administration and was paci-
fied only when the word “country” was changed to “native state.”
He favored the secession of North Carolina and Virginia in 1798
and the creation of a separate republic, and when the rest of the
Union refused to accept the Kentucky Resolutions he wrote Jeffer-
son that he gave “up all for lost.” Unless changes should be made
in the Constitution to conform to his State-rights views “I will bid
adieu to politics and eat my potatoes and cabbages, whatever king
shall reign.”

Taylor is an influential man in constitutional history, for he,
more than any writer, controlled the mind of John C. Calhoun, and
thus must be held responsible for a stirring epoch. Before this,
however, he had gained a mastery over Jefferson. “Colonel Tay-
lor and myself have rarely if ever,” Jefferson wrote, “differed in
any political principle of importance.” And in 1798 these three
statesmen — Madison, Jefferson, and Taylor — came to strike the
harshest blow that had ever been leveled at the Constitution up to
that time. In the summer Taylor and Jefferson spent much time
together, consultations in which Madison must have joined, for
Taylor many years afterward revealed, in a letter to Thomas Ritchie,
a secret that had been previously kept under cover. “Mr. Madi-
son wrote John Taylor’s resolutions,” he said, meaning the paper
which he, as a member of the Virginia House of Delegates, had
sponsored in that body.

The three men, Jefferson, Madison, and Taylor, formed the
great triumvirate of State rights, and their literary labors were in-
tended to usher in a new day. The crimes of New England were
the measures that have passed into history as the Alien and Sedi-
tion Laws. More than anything else this legislation accounted for
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the political wreck of President John Adams, and destroyed, like a
tornado, the once all-powerful Federal Party. The Alien Laws
were passed in response to a public emotion that is not unfamiliar
to the present generation. The nation was full of foreigners —
in this case mostly Frenchmen — accused of plotting against Ameri-
can institutions and seeking to make Americans the slaves of foreign
peoples. There was the great Volney, for example, ostensibly in-
dulging in an American journey for purely botanical purposes; was
his real aim in exploring the West to examine its flora and fauna,
or was he seeking to stir up a separatist movement in the interest
of France and its rising star, Napoleon Bonaparte? The remedy
for such foreign incursions was the same that is proposed to-day:
the “deportation” of such revolutionary characters. The Alien
Laws gave the President power to ship out of the United States
denizens of Europe whom he regarded as injurious to the nation.
The Sedition Laws offended more seriously, for these seemed to
strike at the freedom of the press and thus to violate the recently
adopted and much cherished First Amendment. Particularly did
the clause threatening direful things to the scribe writing disre-
spectfully of the President seem a faint harbinger of the coming
Mussolini and Hitler.

Were these measures constitutional? Many doubted it, but the
doubters proposed to solve that problem in different ways. This
was precisely one of those cases, the constitutionalists urged, that
had been foreseen by the Philadelphia Convention; and the question
whether Mr. Adams’s pet measures conflicted with the Federal Char-
ter could properly be referred to the courts. But Jefferson, Madi-
son, and Taylor believed that this issue gave an ideal opportunity
for their views on constitutional interpretation. All this was be-
fore the time of John Marshall, and before the Supreme Court
had set aside a law of Congress as violation of the basic charter.
Had the protesting trio succeeded in their aim, a principle would
thus have been introduced contrary to that established by the great
Chief Justice. The Jefferson-Madison-Taylor pronouncements as-
serted that the states, in their legislatures or in conventions called
for the purpose, could determine the constitutionality of acts of
Congress. The idea had many variations: Jefferson took the ex-
treme stand that each state, all by itself, could nullify a Federal
law, which then, so far as that state was concerned, became “void.”
Madison did not go quite so far; he declared that a state could “in-
terpose” when a law seemed to contravene the “compact,” but pre-
cisely what form that “interposition” should take was not specified.
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Taylor, of course, went to the Jeffersonian extreme. Much has
been written about the Virginia and Kentucky Resolutions, but these
were the points at issue. Madison, in his latter period, when Cal-
houn took up the nullification idea, attempted to explain away his
Virginia Resolutions and to prove that they implied something dif-
ferent from nullification, but in this he never succeeded. The
father of the Constitution was also one of the men who sowed
the seeds of secession and civil war.

John Taylor of Caroline resigned his seat in the United States
Senate in order to enter the Virginia House of Delegates and press
the new doctrine. For Kentucky an equally aggressive, but less
“philosophic” spokesman was selected. This was a member of the
famous Nicholas family of Virginia — a son of that Robert Carter
Nicholas who was for years head of the Virginia bar, a reluctant
adherent of revolution, and an opponent of Jefferson in many of his
reforms. The elder Nicholas died in 1780, and his widow moved
with her family to Albemarle County, not far from Monticello;
thus the talented sons came under the influence of Jefferson, whose
Declaration of Independence the father had refused to sign. Two
of these sons, Wilson Cary and George, were enlisted in the Jef-
ferson service at the crisis of the Virginia and Kentucky Resolu-
tions. The whole proceeding illustrated one of Jefferson’s least
desirable characteristics — his fondness for working anonymously.
His correspondence on this subject with the Nicholas brothers, out-
lining the plan, cautions the utmost secrecy, his associates even being
enjoined to burn his letters. Nor was Jefferson’s agent in the Ken-
tucky legislature so honorable a figure as the John Taylor who
represented Madison at Richmond. George Nicholas had already
served an apprenticeship in secession. The freedom from restraint
that seems a natural part of the frontier spirit had already led him
into schemes antagonistic to the federated power; in particular he
had become involved in the last plot of Spanish intriguers to de-
tach Kentucky from the Union and affiliate it with the Spanish
Empire. The bait, as always, was the navigation of the Mississippi
River, plus a cash consideration of $100,000 and reimbursement of
such emoluments as might be lost by departure from American loyalty.
Nicholas and his crowd, in the words of the Spanish Governor Car-
ondelet, were “immediately to exert all their influence on impressing
on the minds of the western country a conviction of the necessity of
withdrawing themselves from the Federal Union and forming an
independent government.” It was this Nicholas and his brother
Wilson Cary who, with Jefferson, led the Kentucky contingent sup-
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porting the Kentucky Resolutions. The man selected to serve as
personal spokesman in the legislature, John Breckenridge, was
of more moderate views than either Jefferson or Nicholas. The
form in which the pronouncement was handed Breckenridge proved
too strong meat for his more Unionist soul. The Jeffersonian
draft, declaring “null and void” several acts of Congress, including
the Alien and Sedition Laws, was much toned down. Instead of
asserting in so many words the principle of unabashed nullification,
the censored Kentucky Resolves merely called upon Kentucky’s
Senators and Representatives to “use their best endeavors” at the
next session of Congress to secure their repeal. But the other
states to which the Resolutions had been sent for concurrence
understood the real motive at work. Not another commonwealth
joined in this interpretation of the Constitution. South Carolina
and Georgia never replied to the Kentucky-Virginia invitation, and
others sent refusals of varying emphasis. But an idea completely
destructive of the Constitution had been introduced into American
politics.

This effort to weaken the Constitution served at least one
good purpose, for it gave Washington a final opportunity to testify
his allegiance to that instrument. The Kentucky and Virginia
Resolutions also brought another early patriot to Washington’s
side — that Patrick Henry who had refused to attend the Constitu-
tional Convention and had nearly persuaded Virginia not to ratify
its achievement. Modern writers who enjoy picturing Patrick
Henry as a foe of the Constitution overlook the last days of his
life when he threw himself upon its side and, with his virtually dy-
ing breath, called on all good Americans to come to its support.

As was to be expected, Washington, now spending his last
year at Mount Vernon, saw the danger. He had already parted
with Jefferson. The letter Jefferson had written Philip Mazzei in
1796 was published in 1797. In this Jefferson pictured the veteran
of Yorktown as one of those monarchists who were seeking to
bind the nation to Great Britain. Never had Jefferson exercised
his “felicity” at phrase-making so disastrously. One can imagine
Washington’s feelings as he read the lines that were destined to a
wretched immortality: “It would give you a fever were I to name
you the apostates who have gone over to these heresies,’ men who
were Samsons in the field and Solomons in the council, but who
have had their heads shorn by the harlot England.” Washington
never wrote or spoke to Jefferson after reading that sentence. But

1That is, the advocates of monarchical rule.
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there came one solace in these final years in a new companionship
with Patrick Henry. The last episode in the lives of these two
great Revolutionists discloses them ranged side by side in opposi-
tion to the Jefferson-Madison programme of nullification. Patrick
Henry’s hostility to the “new plan” underwent a change as a result
of its administration under Washington. All the dreadful conse-
quences of adoption that Henry had foreseen in the Virginia Con-
vention had not come true. The President had not been trans-
formed into a Nero, or even into a “Polish king”; America had
entered on a new period of prosperity; nor had liberty vanished
from the land. The adoption of the first ten amendments had done
much to reconcile Henry to the “new form.” The affectionate and
loyal man was also much offended by the attacks of Jeffersonians
on his old Virginia friend, and he detested the Democratic societies
as cordially as did Washington himself. Though many attempts,
engineered by Light Horse Harry Lee, to attach the orator officially
to the Washington administration failed, — “Most assiduous court
is paid to Patrick Henry,” wrote Jefferson to Monroe; “he has been
offered everything they knew he would not accept,” — the declina-
tions were framed in words that disclosed a most friendly attitude
towards the Federal Party. “I should be unworthy of the char-
acter of a Republican,” Henry wrote, October 16, 1795, refusing
to become Secretary of State, “if I withheld from the government
my best and most zealous efforts because in its adoption I opposed
it in its unamended form. And I do most cordially execrate the
conduct of those men who lose sight of the public interest from per-
sonal motives.” Though unable, from ill-health and advancing
years, to accept a post, a crisis might arrive, he intimated in a letter
written in 1795, that would call him again into public service. “If
my country is destined in my day to encounter the horrors of an-
archy, every power of body and mind which- I possess will be ex-
erted in support of the government under which I live and which
has been fully sanctioned by my countrymen.”

“The horrors of anarchy,” Washington believed, would be the
necessary outcome of the Virginia and Kentucky Resolutions. That
the Antifederal forces would bring them forward again in the next
session of the Virginia House of Delegates was well understood.
In searching for ways of circumventing the enemy, Washington’s
mind turned to this promise made by Patrick Henry three years
before. Here was his chance to redeem it. On the fifteenth of
January, 1799, Washington therefore wrote Henry one of the most
vigorous letters of his life, and one of the most denunciatory. It
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was a fierce arraignment of the Jefferson party and its attempt to
emasculate the Constitution. “It would be a waste of time,” the
letter began, “to attempt to bring to the view of a person of your
observation and discernment the endeavors of a certain party among
us to disquiet the public mind with unfounded alarms — to arraign
every act of the administration — to set the people at variance with
the government — and to embarrass all its measures. Equally use-
less would it be to predict what must be the inevitable consequences
of such a policy, if it cannot be arrested.” What a spectacle, Wash-
ington said, their Virginia then represented! Their delegates in
the state legislature and in Congress were seeking to destroy the
Union! “Torturing every act of their government by construc-
tions they will not bear, into attempts to infringe and trample upon
the Constitution with a view to introduce monarchy!” “When
measures are systematically and pertinaciously pursued, which must
eventually dissolve the Union . . . ought characters who are best
able to rescue their country from the pending evil to remain at
home? Rather, ought they not to come forward, and by their
talents and influence, stand in the breach which such conduct has
made in the peace and happiness of this country and oppose the
widening of it?” Therefore, would not Patrick Henry stand as
candidate for the Virginia General Assembly at the coming elec-
tions so that, on the floor, he could fight these measures? “My
fears that the tranquillity of the Union is hastening to an awful
crisis” was Washington’s explanation for making this appeal to a
man who, as all Virginians knew, was then on the brink of the
grave.

The response to this appeal came at Charlotte Courthouse in
early March, 1799. A huge crowd gathered, for Patrick Henry had
announced that he would address his fellow citizens on that day.
After declining to be Secretary of State and Chief Justice of
the United States, he had acceded to Washington’s request, and
was about to ask his neighbors to elect him to the state legislature.
Excitement was intense, for Madison, William Giles, John Tay-
lor, and George Nicholas, knowing what a struggle this por-
tended at Richmond, had announced their candidacies, in order
to pit their united strength against the man whom Jefferson had de-
scribed as ‘“‘the greatest orator who ever lived.” The hero worship
bestowed by the crowd on Henry that morning indicated the im-
portance of his intercession. When the speaker arose, his weakness
was manifest. His face was colorless and careworn, his whole
frame shaky, his voice, at the beginning, cracked and tremulous.
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In a few minutes, however, the Henry of the old Virginia House
of Burgesses sprang from this emaciated shell. The Virginia and
Kentucky Resolutions were denounced with all the vehemence that
had once been visited on King George. These proceedings filled
him “with apprehension and alarm . . . they had planted thorns
upon his pillow . . . the state had quitted the sphere in which she
had been placed by the Constitution . . . in daring to pronounce
upon the validity of Federal laws she had gone out of her
jurisdiction.” All the old-time gesticulations were once more
pressed into service. Just as, in the Richmond speech of 1775,
Henry had dropped on his knees, raised his palms to heaven,
and cried, “Give me liberty or give me death,” so now again he
clasped his hands and waved his body back and forth, the audience
unconsciously swaying in unison. “Let us trust God,” Henry de-
claimed, “and our better judgment to set us right hereafter.
United we stand, divided we fall. Let us not split into factions
which must destroy that union upon which our existence hangs.”
Charlotte Courthouse, where this speech was made, is situated less
than thirty miles from Appomattox, and from this spot, seventy
years afterward, were heard the guns that forced Lee’s surrender.
Patrick Henry seemed to have divined all this as the inescapable
outcome of the Virginia Resolutions. “Such opposition on the
part of Virginia” — this was his parting message to his country-
men — “to the acts of the general government must beget their en-
forcement by military power,” and this would produce “civil war.”

At the end of his oration, Henry literally fell into the arms of
bystanders and was carried almost lifeless into a near-by tavern.
Two months afterward he was dead. He was overwhelmingly
elected to the House of Delegates, but was never able to take his
seat. And Washington, in December, also died. Thus the last
act of these two leaders of 1776 was a joint effort to preserve the
Constitution. Washington’s final word was not so sensational as
Henry’s, for his style of writing and speaking was less impassioned,
but it was as emphatically to the point. The injunction is found
in his farewell address. “You have improved upon your first
essay, by the adoption of a Constitution of Government, better cal-
culated than your former for an intimate Union and for the effica-
cious management of your common concerns. This government,
the offspring of your own choice, uninfluenced and unawed, adopted
upon full investigation and mature deliberation, completely free
in its principles, in the distribution of its powers, uniting security
with energy, and containing within itself a provision for its own
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amendment, has a just claim to your confidence and your support.
Respect for its authority, acquiescence in its measures are duties

enjoined by the fundamental maxims of true Liberty. . . . The
Constitution which at any time exists till changed by an authentic
and explicit act of the whole people, is obligatory on all. . . . Let

there be no change by usurpation; for though this, in one instance,
may be the instrument of good, it is the customary weapon by which
free governments are destroyed.”



VII

So far this narrative has been rehearsing the several attempts to
modify or destroy the Constitution that had their origins in the West
and South. But it is doubtful whether these regions were the
greatest sinners. The true birthplace of secession was not the land
of the Cavalier but of the Puritan. The period from 1789 to 1800
was the time of Northern ascendancy in the Union. Washington,
as President, represented New England ideals rather than Virginian,
and it is likely that he was more popular in the land of Hamilton
and John Adams than in that of Jefferson and Madison. During
this period, therefore, New England remained loyal to the national
government. But the Jeffersonian era, beginning in 1801, brought
in a new day. Then, according to the gospel of the new President,
the American Republic was founded. The principles of his own
Declaration of Independence, trampled on by the monocrats and
aristocrats of the Washington and Adams administrations, were at
last to become the foundation stones of a new nation. But the
Northern section did not interpret events this way. To the Fed-
eralists of New England the triumph of Jefferson in 1800 was as
odious as was the election of Abraham Lincoln to the South in 1860,
and in the minds of extreme Federalists Jefferson’s inauguration
seemed to justify secession from the Union, just as did Lincoln’s
to the deep South in 1861. The most orthodox exemplars of New
Englandism regarded this modern Marat and Robespierre (for these
were the mildest of the names affixed to Jefferson) as embodying
every political idcal, every principle of conduct, which was repel-
lent to respectable government. New England divines searched
the Old Testament for odious characters with whom their Presi-
dent could be compared; they assailed his deism, his democratic
theories, his so-called demagogic political methods, his constant
advocacy of the supremacy in statecraft of the masses, his hostility
to England and partiality for France. His whole conception of
economics and government was felt in New England as not only a
political but a personal affront.
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It is hard to say whether New England esteemed as more
atrocious Jefferson’s friendly attitude towards Tom Paine or his
ceaseless preachings on the superiority of the agricultural life and
the degrading influence of manufactures and commerce. For Jef-
ferson’s whole conception of ward-republics, deriving their suste-
nance directly from the soil and subsisting with as little govern-
ment as could be endured, ran foul of the New England system.
His rather condescending reference in the first inaugural address
— intended to conciliate the North as well as the South —to “the
encouragement of agriculture and of commerce as its handmaid”
caused fierce resentment in every New England town. Commerce
as merely the handmaid of agriculture! New England shipping
respectable only as a means of transporting Virginia tobacco to its
European market! The new President could not have hit New
England in a more sensitive spot. If there was anything of which
this Northern promontory of the American continent was proud, it
was her seamen and her ships. New England yards were turning
out the most beautiful sloops, schooners, and brigs then sailing the
seas, and her mariners were already famous for the hardiness and
skill that, in the War of 1812, made them the superiors of British
tars. Even so acrid a soul as Timothy Pickering could become
fairly poetic in his references to New England, “whose farms are
on the ocean and whose harvests are gathered in every sea.”

Virginians who thought of their state as the indisputable Para-
dise of America were at times astonished to discover that New
England was even more arrogantly convinced of her preéminence.
John Adams, observing his surroundings during the first Conti-
nental Congress in Philadelphia, commented that this city, after all,
“was not Boston. The morals of our people are much better; their
manners are more polite and agreeable; they are purer English; our
language is better; our taste is better; our persons are handsomer;
our spirit is greater, our laws are wiser, our religion is superior,
our education is better.” There spoke New England. A genera-
tion later, George Cabot, who regarded popular rule anywhere as
the negation of nature, did not believe that it could succeed “even
in New England where there is among the body of the people more
wisdom and virtue than in any other part of the United States.”
And this was the underlying reason why New England’s “wise and
good” distrusted Jefferson. He was the preacher of democracy, of
the rule of the majority. Cabot called him an ‘“anarchist,” a dis-
believer in government of any kind. That he had “sold” the
American nation to the French, that he received the British
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Minister dressed in dirty corduroy breeches and slippers minus
heels, that at state banquets the rule of pell-mell existed and guests
were not seated according to rank, that he opposed building a navy
and organizing an army, even that his maritime policy reduced the
North to utter ruin — these were serious offenses but, after all,
minor vices. The real Jeffersonian crime was popular rule. “We
are full of errors,” to quote again George Cabot, “which no reason-
ing could eradicate if there were a Lycurgus in every village. We
are democratic altogether and I hold democracy in its natural opera-
tion to be the government of the worst.”

Such was the scourge, in the judgment of the Ultrafederalists
of New England, that Jefferson had substituted for the happy rule
of Washington. So hopeless did Cabot and his kind regard the
Republic that they thought it useless to attempt any improvement.
Let Democracy — or Jeffersonism, the same thing — run its rake’s
progress, and bring to America the political and social chaos it had
brought to other countries; then “the wise and the good and the
rich” would be called upon to piece together again the fragments
of a nation. But there were more impatient souls who advocated
immediate action. From 1804 to 1815 these prophets made no
less than four aggressive attempts to destroy the Constitution, to
separate the Northern and Eastern states from that body of death,
the Federal Union, and to organize a New England Confederacy.
The man who most completely embodied this determination was
that Timothy Pickering whose apostrophe to New England com-
merce is quoted above. Pickering was not only the most inveterate
champion of disunion, — no Southern fire-eater in 1860 quite ap-
proached the fervor of his antagonism to the central government, —
but by far the ablest. To the present generation he seems an un-
pleasant figure, full of that sectional prejudice which disfigures the
most worthy character, — “the hatred of Pickering for Jefferson,”
says Henry Adams, “was the hatred of Cotton Mather for a
witch,” — yet this should not make us blind to the integrity of his
nature or the sincerity of his motives. For Pickering represented
the Puritan character in its best as well as in its least attractive as-
pects. His hostility to the Constitution as it stood was a conviction
religious in its depth and zeal. To eliminate it as the bond of sec-
tions that should never have been united he regarded as a lofty
form of patriotism. Pickering was a religious man, and that
Puritan conception of life as merely a transitory affair, a period
of probation for the hereafter, was his rule of conduct. He also
shared the Puritan’s ill opinion of the human race and personal
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responsibility for its chastisement and reformation. “How little
virtue,” he would exclaim, “is there among mankind!” It was the
deism of the French Revolution that made it in Pickering’s estima-
tion a shameless and evil thing, and its American supporters, among
whom were classed Jefferson, Gallatin, and their Democratic fol-
lowers, were regarded as despoilers with whom New England
should have no fraternity. The call to arms against them was
thus a call to war against Satan. Pickering’s chief argument for
secession naturally was drawn from Scripture: ‘“Wherefore come
out from among them” — this quotation was constantly on his lips
— “and be ye separate, saith the Lord, and touch not the unclean
thing.” And Pickering’s devotion to New England was all a part
of this Puritan fervor. The descendant of frugal but educated
New Englanders, the man had absorbed the directness of speech and
action, the ability to struggle best when faced with difficulties, the
adherence to principle and the disregard of amenity, and the taste
for hard work which seemed inherent in New England soil. And
his feeling for his region —or his “country” as he called it —
was like that of Oliver Ellsworth, already quoted. Shocked at pro-
ceedings in other states, he comments: “Such events would not have
happened in New England.” He made no profession of being,
first of all, an American. His allegiance was frankly sectional.
He once arranged his loyalties of location in precise regimentation:
“Not that every part of the Union is alike to me; my affections
still flow in what you will deem their natural order — towards
Salem, Massachusetts, New England, the Union at large.” “His
mental outlook,” one commentator says, “was always that of a
citizen of Salem, facing the ocean.”

In appearance, as well as in the directness of his conversation,
Pickering was all New England. His dislike of pretense and arti-
ficiality is evident in his portrait, one of the finest achievements of
Gilbert Stuart. “While all sorts of people are greased with poma-
tum and whitened with powder,” he remarked, “my bald head and
lank locks remain in statu quo.” This is the figure that looks out
from the Stuart canvas, and with it should be coupled that of Pick-
ering’s wife, dignified, erect, her thin-featured, narrow face gazing
almost winsomely beneath the white lace cap, the whole full of
gentleness and character. Pickering himself is a more formidable
portent, with high forehead, long, sharp, Roman nose, severe,
questioning, and doubtful eyes, seeming to search his observer for
those evil qualities he regarded as the inheritance no man could
escape. The long narrow face, tight-shut lips, sharp-pointed chin,
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and sombre dress strengthen the impression. Here was a man who,
as Secretary of State, — a post to which he would seem ill-adapted,
for a less diplomatic person never lived, — would not hesitate to
call His Catholic Majesty’s Minister to the United States a “Spanish
puppy,” to send home gleefully the romantic, intriguing Adet, rep-
resentative of the French Republic, and to write the most humili-
ating reprimand to James Monroe, American Minister in France,
for the kiss and hug he had so rapturously received from the mon-
sters of the French Revolution. This quality of forthrightness was
perhaps the thing that made Pickering a favorite with a man of
very dissimilar attributes. But Washington had tested this Yankee
admirer under severe conditions. Recently graduated from Har-
vard, the young man had entered zestfully into the Stamp Tax dis-
putation with England, distinguishing himself as drafter of peti-
tions and pamphleteer ; and from literary labors he joined the army
at the first sign of warfare. He fought with Washington at
Long Island, White Plains, and in the campaign in the Jerseys, his
abilities so impressing the Commander in Chief that he was ap-
pointed Adjutant General. Pickering’s skill in scraping together
food and tents for men and fodder for horses at Valley Forge, and
afterward for the Yorktown campaign, were precisely the traits
that made the Puritan dear to Washington, who was more amused
than offended by his less engaging personal traits.

After the war Washington was therefore glad to welcome Pick-
ering into his administration as co-worker. Here his honesty of
character and justice made him a favorite with a part of the popu-
lation who were excellent judges of such traits, the Indian tribes,
for whom he became the favorite negotiator. The same quality
appeared when, almost alone among Revolutionary patriots, he
protested against the treatment measured out to loyalists. Wash-
ington made him Postmaster General in 1791, — at that time not
a cabinet office, — advanced him to Secretary of War in 1795, and
— much against Pickering’s will —to Secrectary of State on the
downfall of Randolph. In all the disturbing events from 1791 to
1800 — Jay’s Treaty, the cavortings of Citizen Genét, the Jeffer-
son-Hamilton feud, French and British piracies upon American
commerce, diplomatic imbroglios with the French Directory, the
resulting war with France in 1798, the Alien and Sedition Laws —
Pickering proved one of the strongest pillars to the Federal cause.
At an early date he identified himself with the Hamilton wing,
accepting all the Hamiltonian measures and all the fundamental
Hamilton doctrines. Nothing so incensed his irascible temper as
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the enhancement of French prestige in the United States. He was
convinced — and in this the facts were probably on his side — that
the incorporation of America in the Bonapartist system was part
of the French imperial policy. Just as the conqueror had seized
Holland, Spain, Switzerland, and a large part of Germany and
Italy, and converted them into agencies for winning the mastery of
the world, so the United States, unless it resisted successfully the
Francophile influences at work, would become another subject
province. It was on this issue that Pickering turned against John
Adams, in whose cabinet also he served as Secretary of State. He
had never liked Adams and opposed him openly even while a mem-
ber of his cabinet, but when Adams, after maintaining for two
years a hostile attitude to France, suddenly changed his policy,
sent an embassy to the Directory, and did this without consulting
his cabinet, — even his Secretary of State, — Pickering made war-
fare against his chief with all the violence of his nature. Adams,
in his own phrase, “discharged” his Secretary of State, who im-
mediately joined Hamilton in the movement to defeat the President
for reélection. These two men were thus largely responsible for
the break-up of the Federal Party and the triumph of Jefferson.
In all this much could be said for Pickering’s point of view,
but he soon passed into activities that were subversive and, in fact,
bordered on treason. That Massachusetts did not resent his fight
against Adams became apparent in 1804, when Pickering was elected
United States Senator — a seat he occupied until 1812. These
eight years were occupied largely in assaults upon the Constitution
and the Union. The mere circumstance that by splitting the Fed-
eralist Party he had become responsible for the advent of Jefferson
did not diminish Pickering’s loathing for this “unclean thing.”
There was only one way, he insisted, by which salvation could be
attained. New England, perhaps in association with New York
and Pennsylvania, should sever the bonds that united her with the
Jeffersonian South. Thus Washington’s chief anxiety for his
country, its division into small confederacies, came to realization in
the plans of one of his favorite statesmen. Pickering’s letters dis-
close that, in advocating a New England republic, he was thinking
mainly of New England’s soul. Only by cutting itself loose from the
Jacobins could his native “country” preserve its greatest treasures,
“its religion and its morals.” The matter came to a crisis in 1804,
after the purchase of Louisiana. Most Americans to-day see in
this tremendous coup of Jefferson his greatest achievement as a
statesman ; and as we complacently regard the thirteen prosperous
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American states that have been carved from the domain, we can
hardly understand the hostility the purchase aroused in New Eng-
land. But to the constitutionalists of Boston the acquisition of
Louisiana meant the dissolution of the Union. The Constitution,
they insisted, was an agreement adopted by the people who occupied
the territory as it existed in 1787; the acquisition of a new empire
— for Louisiana was greater in extent than the whole American
domain of 1787 — not only violated, but brought to an end the
compact. This view received its most memorable expression in
1811, when a bill was introduced to admit a small section of the
purchase as the State of Louisiana. In the ensuing debate Josiah
Quincy, Representative from Massachusetts, afterward president
of Harvard, startled his hearers with a declaration which had been
the conservative New England view since 1803. “If this bill
passes,” he said, “it is my deliberate opinion that it is virtually a
dissolution of the Union; that it will free the states from their
moral obligation; and, as it will be the right of all, so it will be
the duty of some, definitely to prepare for a separation, — amicably
if they can, violently if they must.”

The Federalists based their antagonism to Louisiana on what
to-day seems a fantastic contention — that the Constitution com-
prised only the American territory of 1787. The fact is that they
had unquestionable grounds for pleading unconstitutionality in the
specific terms of that document itself. There is no question that
the purchase, with its agreement to admit the citizens of Louisiana
to American citizenship and to incorporate the province as an Ameri-
can state, was without specific constitutional warrant. The con-
tented inhabitants of present-day Towa, Nebraska, the Dakotas, and
indeed all the states of trans-Mississippi America, little realize that
their standing as American citizens runs foul of the much valued
Tenth Amendment. “The powers not delegated to the United
States by the Constitution, nor prohibited by it to the States, are
reserved to the States respectively, or to the people.” Nothing is
more certain than that the Constitution “delegates” no power to the
Federal government to acquire foreign territory. One of the fas-
cinating aspects of Jefferson’s mind was its complexity and its
ability to disregard a profoundly held philosophy when practical
contingencies arose; this resiliency was one of the elements in his
greatness; and not the least of the contradictions his career presents
is that the strict constitutionalist should have violated, on a scale
unknown then or since, its hard-and-fast stipulations. He recog-
nized this fact himself, said again and again that the purchase
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of Louisiana was unconstitutional, and almost abjectly pleaded
with the American people to adopt an amendment that would make
the transaction legal. But no such amendment was adopted, and
the power to acquire extrinsic territory, afterward exercised in
land obtained from Mexico, in the purchase of Alaska and Hawaii
and the conquest of the Philippines, must be regarded as part of
that unwritten American constitution which has grown up, by
precedent and acts of Congress, alongside the formal document.
It is unlikely, however, that constitutional difficulties formed
the real reason for New England’s resistance. The Louisiana ter-
ritory was obnoxious for definite New England reasons. Had
Jefferson, instead of purchasing Louisiana from the French, pur-
chased Canada from the British, there would have been no perturba-
tion in Hartford or Boston. The real objection was that the pur-
chase of Louisiana was a Southern measure and that it would vastly
enhance the political strength of the South and thus unsettle the
American ‘“balance of power.” Out of it New England could
already perceive a dozen states created — states that would be ex-
ploited by Southern planters and their slaves, each possessing two
votes in the Senate and corresponding power in the Electoral Col-
lege. The result would be a perpetual Virginia majority in Con-
gress and an unassailable Virginia dynasty in the White House.
The fires of abolitionism were already beginning to flame in the
North. That compromise, without which there could have been
no Constitution, giving three fifths of the slaves representation in
Congress was working like a poison. By 1804 there were fifteen
members of the Lower House whose constituents were those whom
the Constitution calls “other persons” —that is, negro slaves.
This was what Pickering meant when he declaimed against “negro
Presidents and negro congressmen’; was the North to submit to
new states that would steadily add to this kind of representation?
To such a nation Pickering and his sympathizers had no desire to
belong. New England and the North had never displayed much
interest in the Mississippi; their ships had unbounded access to the
sea without sailing a thousand miles of a murky and tortuous river!
Uriah Tracy, Senator from Connecticut, echoed the prevailing
New England opinion when he opposed the acquisition of Louisiana
as “vicious,” adding that “this would be absorbing the northern
states and rendering them as insignificant in the Union as they ought
to be if by their own consent the measure should be adopted.”
Thus Pickering had plenty of material for the proposed revolution
that was taking shape in his mind. The New England masses
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were not so excited, but that did not greatly matter; they had no
right to busy themselves in momentous issues; what was important
was that the “wise, the good and the rich” regarded the time as
ripe. To a degree Pickering did not exaggerate the case. Most of
the great men of New England, at least those in high office, except
John Quincy Adams, were numbered among the secessionists.
Both the Connecticut Senators, James Hillhouse and Uriah Tracy,
and the most important Connecticut Congressman, Roger Gris-
wold, were deep in what it is no exaggeration to call the “plot.”
Senator Plumer of New Hampshire, though he afterward did
penance for “the greatest mistake of my life,” was secretly among
the conspirators. He has left on record an account of an evening
walk in the environs of Washington with Pickering, when that
Catiline of the Puritan gentry guardedly broached the subject.
“He thought,” Plumer quotes Pickering as saying, “the United
States were too large and their interests too variant, for the Union
to continue long, and that New England, New York and perhaps
Pennsylvania might and ought to form a separate government.
He then paused and looking me fully in the face awaited my reply.”

Before Plumer’s eyes rose the figure of the American who had
been largely the engineer of the Constitution. “Was not the
division of the states,” he asked, “the object which General Wash-
ington had most pathetically warned the people to oppose ?”’

“Yes,” answered Pickering, “the fear of it was a ghost that for
a long time haunted the imagination of that old gentleman.”

But certain of the “best and wisest” Pickering did not draw
into his net. The ultra-conservative Essex Junto did not favor his
plan. George Cabot believed that separation would be a desirable
change but that it did not hit the really grievous evil. The enemy
was Democracy — the rule of the worst! Destroy that and New
England’s troubles would be over! Cabot lacked the deadly seri-
ousness of Pickering and looked upon his efforts with an airy and
amiable cynicism. “Why can’t you and 1,” he said, “let the world
ruin itself in its own way?”

But Pickering found more aggressive opposition in another
quarter. In his mind the adhesion of New York State was essen-
tial to success. New York was no longer placed among the “small
states” as it had been in the Constitutional Convention, and indica-
tions were plentiful enough in 1804 that at an early day it would
become the largest and richest of all. Moreover, the leader of the
Federalist Party in New York was also its leader in the nation —
more than any man its founder; and although Hamilton had retired
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from public life in 1795 he had maintained an ascendancy not only
in Federalist councils, but in the administration of Washington and,
until the great schism arose, in that of John Adams. His contempt
for Jeffersonian principles and his antagonism to unmitigated major-
ity rule were things of which he made no secret. That Hamilton’s
personal ambition was unbounded there had been signs in plenty;
he had been made — after a prolonged party squabble — second in
command to Washington in the projected military operations against
France, and had been disappointed in his desire for military glory,
with consequent political aggrandizement, when John Adams truckled
—so it was called —to Bonaparte. The Pickering crowd had
therefore confidently decided on Hamilton as the leader of such
military adventures as their plan might entail. But they had mis-
taken their man. Hateful as the Jeffersonian system was to Ham-
ilton, his emotion had not reached the height of treason. That he
looked upon the whole plot as a harebrained conception, necessarily
doomed to failure, may be assumed; yet the main fact was that
Hamilton’s loyalty to the Union which he had done so much to
establish was unassailable. All approaches from the Pickering co-
horts, therefore, were received coldly. ‘“The session of Congress
closed on the 4th of March, 1804,” wrote reminiscent John Quincy
Adams in 1828, “and I shortly afterwards returned to spend the
summer at my father’s residence at Quincy. On my way thither
I was detained several days in New York, during which I frequently
visited Mr. Rufus King, who had then recently returned from his
first mission to England. On the 8th of April I called and passed
a great part of the evening with him in his library. I found there,
sitting with him, Mr. Timothy Pickering, who, shortly after I went
in, took leave and withdrew. As he left the house, Mr. King said
to me, ‘Colonel Pickering has been talking to me about a project
they have for a separation of the states and a northern Confed-
eracy; and he has also been this day talking of it with General Ham-
ilton. Have you heard anything of it in Washington?” T said I
had, much, but not from Colonel Pickering. ‘Well,” said Mr. King,
‘T disapprove entirely of the project; and so, I am happy to tell you,
does General Hamilton.” I told Mr. King that I rejoiced to hear
that was his opinion; and was equally gratified to learn that it was
that of General Hamilton; that I was utterly averse to the project
itself and much concerned at the countenance I had heard it was re-
ceiving at Connecticut and at Boston. It was the acquisition of
Louisiana which had been the immediate incentive to the plan.”
Failing to entice Hamilton into their scheme, the Pickering
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conspirators now resorted to an alliance that indicated the despera-
tion of their cause. They turned, for a leader, to Hamilton’s great
enemy, Aaron Burr. Though Burr was a Democrat, ostensibly a
member of the Clinton machine in New York, and at that time Vice
President of the United States, the Yankee disunionists selected him
as the most available man to head the Federalists in New York in a
secession movement. Burr had indeed become a political mendicant,
a man who had reached the end of his tether so far as political
preferment from the Democrats was concerned, and was prepared to
accept any new allegiance that would give scope to his restless and
unscrupulous ambition. And so he eagerly accepted the invitation
to head the separatists. His mind fairly leaped to the grandiose
plan. Why not make an arrangement with Great Britain and add
the Canadian provinces to the new confederacy? Why not revive
the several plots for the secession of trans-Alleghenia and give his
Northern republic this vast area for expansion? Roger Griswold
wrote to Oliver Wolcott that the “views” of Colonel Burr “extend
much beyond the office of Governor of New York. He has the
spirit of ambition and revenge to gratify and can do but little with
his ‘little band’ alone.” This sentence discloses the details of the
Burr-Pickering programme: it was to make Burr the Federalist
candidate for governor of New York; his election — which was
fatuously taken for granted — was expected to redeem him as a
political force and fortify the leadership necessary to success in the
larger enterprise. But the result proved a disappointment.
Hamilton, disgusted both with the onslaught on the Constitution
and by the elevation of a discredited Jeffersonian to the command
of the Federal Party, exerted all his influence against Burr’s election.
But it was the common man who really destroyed the scheme. The
outcome proved that the rank and file whom Pickering so despised
were still faithful to the Federal government. The projected re-
bellion was an exclusive affair; its membership was limited to the
aristocracy, and a rather small segment of that. “I do not know one
reflecting Nov-Anglian [that is, New Englander] who is not anxious
for the great event at which I have glanced.” So wrote Pickering,
and that had been his mistake, in depending only on the upper social
classes for success. The elections of 1804 were probably regarded
by George Cabot as completely justifying all the gentle vituperation
he had leveled against democracy. The whole nation, including
New York and most of New England itself, went in one great
wave for Jefferson. The President who had entered the White
House in 1801 by the narrowest margin was reélected in 1804 by
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an overwhelming majority. A cry of triumph was sounded from
Monticello. The last enemy had been conquered. New England
Federalism had fallen in ruins before the rush of the Republican
Party. Of all the New England states, lonely Connecticut remained
faithful to Federalism and that by the slightest of majorities. “I
sincerely congratulate you,” wrote Jefferson to a New England
friend, “on the return of Massachusetts into the fold of the Union.
This is truly the case where we may say, ‘This our brother was dead
and is alive again; and was lost and is found.” It is but too true
that our Union could not be pronounced entirely sound while so re-
spectable a member as Massachusetts was under morbid affection.
All will now come to rights.”

But the rebellion of 1804 was not entirely bloodless. There was
one battle, and in this the Pickering Federalists were successful. It
took place one July morning on the heights of Weehawken; the
outcome was the death of the greatest of Federalists, who paid with
his life for his opposition to the conspiracy. For the Hamilton-
Burr duel was the direct result of this unsuccessful effort to destroy
the Constitution. The bad blood that had been generating for years
between Hamilton and Aaron Burr reached its most violent state
in the New York campaign of 1804. The defeat which Burr suf-
fered in a campaign that, he believed, was to make him head of a
new nation he attributed chiefly to the force and ability with which
Hamilton had fought him. For Hamilton’s methods had not been
at all suave. He regarded Burr as the most odious influence in
American public life and was determined to end his career, once
for all. And he succeeded. Hamilton, always at his best at social
gatherings, had expressed opinions of Burr that, in that vindictive
gentleman’s standard, could be atoned for only in one way. That
in challenging Hamilton to what was called in those days an “inter-
view” he was deliberately seeking the death of his rival is the judg-
ment of most historians. In such an encounter the experienced
Burr must certainly be victorious, and there was no political or
social career for the humiliated adventurer so long as Hamilton
lived to block his way. Hamilton’s acceptance of the challenge
was immediately related to the constitutional danger. Just before
going to the dueling ground he explained, in writing, why, his moral
objections to dueling being what they were, he regarded himself as
having no choice but to meet his antagonist. “The ability to be in
future useful, whether in resisting mischief or effecting good, in
those crises of our public affairs which seem likely to happen, would
probably be inseparable from a conformity with public prejudice
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in this particular.” That is, to decline a meeting would so stamp
him with cowardice that his character would be ruined in popular
estimation, and his value as a leader in the “crises” he knew to be
impending would be destroyed. And the greatest of these “crises”
would be such attempts to destroy the Union as the Burr-Pickering
effort of 1804; and even that had not been utterly silenced, for
summons to a meeting in Boston in the fall, to consider further ac-
tion, had been issued. In Hamilton’s last political letter, addressed
to Theodore Sedgwick, he refers to this peril, as well as again sets
forth that distrust of popular rule which remained an ultimate con-
viction. “I will here express but one sentiment,” he wrote, July 10,
1804, the day before the duel, of which end the message seems to
carry an intimation, “which is, that dismemberment of our empire
will be a clear sacrifice of great positive advantages, without any
counterbalancing good; administering no relief to our real disease,
which is Democracy.” And thus Hamilton's last injunction to his
countrymen was to hold fast to the Constitution, largely, it would
seem, as a protection against the excesses which he believed to be
inherent in a system of popular rule.



VIII

But Hamilton’s death, though it definitely ended the conspiracy
of 1804, did not destroy the secession movement in New England.
The Pickering-Burr attempt at separation proved to be only the first
of several outbreaks that followed in the next ten years. And the
demonstrations of 1809-1812 and 1814-1815 were more formidable
than the ill-digested scheme of 1804 for the reason that the earlier
revolt was really a palace revolution, a secret plot hatched by self-
designated leaders, while the subsequent disaffections had a great
popular following. The elections of 1804 indicated that Jefferson
was almost as well-favored in the North as in the South, but one
of those violent reactions in public favor so common in American
politics presently set in, with the result that Jefferson, when he left
the White House in 1809, was, in the judgment of New England,
an “unclean thing” indeed. The foreign policy that followed his
triumph in 1804 quickly made him an object of execration in every
New England village. Tor his philosophy of foreign relations had
a practical expression that affected this region in its most sensitive
spot. Thomas Jefferson sincerely believed that he had solved the
greatest riddle of civilization, had evolved a plan for ridding man-
kind of what had been its greatest scourge for ages. Modern philos-
ophers, such as William James, have fondly toyed with some idea
that would provide a “substitute for war”; this substitute Jefferson
was convinced he had discovered. In his system of statecraft it is
figured as “peaceable coercion.” Properly handled commerce and
trade could become as effective in battling the national enemy as ships
of the line, fortifications, and armies. The policy rested upon the
conviction that American products and American ships were indis-
pensable to the very existence of Europe, especially of England,
and the way to meet foreign aggression and injustice was to with-
hold these advantages until the enemy should be brought to terms.
Jefferson therefore deprecated the preparation of shot and shell in
the face of looming danger, reduced rather than enlarged the feeble
American navy, almost disbanded the army, and took strong stand
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against relying upon the common material means of upholding Amer-
ican rights. If the situation should become tense, and even if war
should threaten, the withdrawal of all American ships from the
ocean, the shutting of all American ports to the aggressor, would,
he insisted, accomplish far more than all the armies and navies in
Christendom.

The statesman’s purposes represented a noble effort to abolish
bloodshed as a method of asserting the rights of America, but bore
with a practical severity on New England, and, indeed, on all sections
of the country, including tobacco-growing Virginia. It all but de-
stroyed the Constitution, all but drove the Northern country out
of the Union. There is no intention of rehearsing again in this
place the often-told story of Jefferson’s embargo — the cessation of
all American commerce with the outside world that represented the
attempt, made in 1807-1809, to compel Great Britain and France to
end their depredations against American ships, their impressment of
American sailors, and all the injuries against neutrals that accom-
panied the life-and-death struggles of the two empires. It is inter-
esting, in this connection, as presenting perhaps the greatest threat
to the Constitution that had appeared up to that time. Had Jeffer-
son not seen the error of his programme in time, disunion would
have come in 1808 instead of 1861, and been led by New Eng-
land instead of the South. For the sight of their loved ships rot-
ting at the wharves, of idle sailors loafing in the streets, of farmers
raising produce for which there was no market, of fishermen pro-
hibited from making their profitable trips to the Grand Bank, of
vacant ships, yards, and jobless workmen, of the multitude of in-
dustries dependent on commerce without occupation, started Yankee-
land into a blaze of fury, all poured forth against the central gov-
ernment. Pickering, still the leader of separation, now had what
he had lacked in 1804, a strong public sentiment behind his cherished
New England confederacy. And in seeking allies he was not forced
this time to rely on so fragile an aid as a discredited adventurer
like Aaron Burr; this time he really did become a traitor, for he
aspired to enlist the aid of Great Britain. His correspondence
clearly proves his conniving with the British cabinet. A New Eng-
land confederacy that should include Canada, backed by close al-
liance with the British Crown, was the scheme taking form in the
Ultrafederalist mind. A Canadian agent, sent by the British Gov-
ernor General of Canada, was in constant association with many of
“the best and wisest” in Boston; town meeting after town meeting
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in New England passed resolutions breathing the strongest sympathy
with Britain; a meeting in Faneuil Hall, denouncing the embargo,
recalled in its intensity gatherings in the same place held in Stamp-
Tax days; James Hillhouse, Senator from Connecticut, was propos-
ing amendments to the Constitution which, if adopted, would have
destroyed the fabric erected by the Philadelphia Convention; while
its governor, Jonathan Trumbull, — that “brother Jonathan” so
dear to Washington, — was preaching nullification with a fervor
that suggested the excitement of the Alien and Sedition Laws.
“The Federalists in 1801,” says Henry Adams, the historian of this
period, “were the national party of America; the Federalists of 1808
were a British faction in secret league with George Canning” —
Canning, the Foreign Secretary of Great Britain.

Only one thing saved the nation from disunion — the repeal of
the embargo and the admittance again of throttled New England
commerce to the sea. But the interval lasted only three years. In
1812 the separatists became active once more. The outbreak of war
with Great Britain — a war on the brink of which the United States
had hung for fifteen years — gave the signal for a new secession.
When Pickering sought the assistance of the cynical George Cabot
in 1804, that foe of popular rule and of Jefferson replied that the
time was not ripe, Democracy had not sufficiently reaped its harvest
of evil, but that it would in due time force upon the nation some great
evil that would make separation the only resource of New England.
“A war with Great Britain, manifestly provoked by our rulers,”
would be such a fateful calamity. That had now come, and with
it came also the desire for casting adrift the rest of the nation that
Cabot had foretold. And, significantly, leadership in this latest at-
tempt at “scisson” passed from the hands of Pickering and into
the control of such aristocrats as Harrison Gray Otis and Cabot
himself. Pickering, indeed, did participate in all the perturbations
that led to the Hartford Convention, but it was rather as critic than
as leader, an extremist who regarded that assemblage as a halting
and tepid affair. No proceeding in American history has been the
subject of more lively debate. Ever since the twenty-six delegates
closed their secret session in January 1815 it has been assailed on
one hand as a gathering of traitors engaged in separating the North-
ern region from the nation, and, on the other, as a pious convoca-
tion of patriots, heroically and successfully laboring to forestall
that very result. Harrison Gray Otis, its master spirit, spent the
larger part of his days writing apologies, seeking to prove that the
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accusations of disloyalty to the Union leveled at him were calumnies,
and that the Hartford Convention was actually the agency that
saved the nation from falling to pieces. Here again is another
tangled story which it would be unprofitable to seek to unravel in
this place. On the face of it there was some virtue in Otis’s expla-
nations. The Hartford Convention certainly did not advocate sep-
aration from the Union — at least separation at that time. But to
estimate accurately the role of the convention in American history
it must be considered as merely one episode in the attitude of New
England and the North towards the second war with England.
That attitude is one to which New Englanders can look back with
no satisfaction. It is possible to point out great contributions made
by this section in men and money — probably the most creditable
performances were of the navy, and that was the work of New
England seamen; on the other hand, the behavior of New England
from the beginning was hostile, and certain overt acts actually tended
to help Great Britain and impede American operations; while all
through the war the spirit of secession was rampant.

The leaders of the Hartford Convention, especially Otis, had
been leaders also of this disloyalty, and the meeting of the delegates
was the final episode in a long course of hostility to the Washington
government. In December 1814, when George Cabot, as president,
called the convention to order, it is said that at least half the people
of New England favored secession. Apologists have claimed great
credit for this body because, in face of such a popular attitude, it
refused to recommend a departure from the Union. But there are
countervailing facts involved. The report of the convention ex-
pressed the view that, although the time was not ripe for separation,
that time might soon arrive. “A sentiment prevails to no incon-
siderable extent that the time for a change is at hand. Those who
so believe regard the evils which surround them as intrinsic and in-
curable defects in the Constitution. They yield to a persuasion that
no change, at any time, or on any occasion, can aggravate the misery
of their country. This opinion may ultimately prove to be correct.”
This can hardly be regarded as a strong defense of the existing Con-
stitution.

Especially appalling was the statement that the Hartford Con-
vention was really a preparation for a larger gathering of all the
states for the revision of the existing form of government. That is,
it was to be regarded as a kind of Annapolis Convention, a mere pre-
liminary to another comprehensive national assembly like the Phila-
delphia Convention of 1787. That any constitutional convention
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brought together in 1815 could have agreed upon a new Fed-
eral Union is inconceivable; the result would have been the destruc-
tion of the existing Constitution and the creation of several inhar-
monious confederacies. But the measures recommended by the
Hartford delegates to meet the immediate crisis practically all con-
tained the seeds of disunion. One of them was nullification, of
the Madisonian brand. In Madison’s very words, it asserted the
right of a state to “interpose its authority” to protect itself from
the “infraction” of the Constitution. At the time this right was
insisted on in the Connecticut capital the original author of the
phrase was a woebegone figure, residing in the Octagon House in
Georgetown, the White House from which he had recently fled be-
ing a charred ruin, the handiwork of British incendiaries. One
wonders if he found much satisfaction in this echo of his principles
of 1798 in far-off Hartford. Just as the Virginia legislature that
year had used his doctrine to declare invalia the Alien and Sedition
Laws, without waiting for the judgment of the Supreme Court, so
the Hartford Convention, in 1815, wished to set aside any Federal
legislation that enrolled state militia in the national forces or made
any movement towards conscription. It was the subsequent claim
of Otis that the main purpose of the Hartford Convention was to
provide for the defense of the New England states by themselves
against an expected British attack. A government in which the
component parts raise their own armies and conduct separately their
military operations flies even in the face of Jeffersonian State rights,
for common defense, in his view, was the one great reason for fed-
eration. The Hartford Convention wished to have money raised
by Federal taxation in each state revert to the state for this national
defense. The openly proclaimed right of secession could no more
strongly have signified the break-up of the Union than such a sys-
tem of finance. Thus as the measures recommended by this body
are examined they practically all strike at the Constitution, even
though, in the same breath, the convention advised against formal
departure from the Union.

There is little doubt that, had the war lasted a year longer, the
separation foreshadowed at Hartford would have become the New
England programme. But hardly had its labors been concluded
when news from Europe turned American thoughts in another di-
rection. The treaty of peace had been signed at Ghent and the
war was over. A week or two afterward came news of Jackson’s
great victory over Wellington’s veterans at New Orleans. In the
outburst of national enthusiasm that followed, even in New England,
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the Hartford Convention lost any influence it may have had in
directing American policy and became an odium which its partici-
pants tried vainly for the rest of their lives to live down. The
Constitution was still to face many crises of this kind, but New
England, from that day, ceased to be a rallying point for disunion.



IX

It is apparent that the chief impediment to the Constitution dur-
ing the period under review was the absence of a national spirit, of
any widespread realization that the United States formed a nation.
This failure was manifest both at home and in Europe. In Amer-
ica it explained the many outbreaks of disintegration and secession.
In the twenty-five years following the Philadelphia Convention
there was scarcely any time when the Western frontier, in whole
or in part, from Vermont to Louisiana, was not in danger of sep-
arating from the new government. That the territory over which
the Constitution should reign — if it survived in any form — would
be limited by the area between the Atlantic and the Alleghenies be-
came every day more likely. Great Britain would reclaim the land
north of the Ohio and east of the Mississippi which had been ceded
to the new republic in 1783. France would recover Louisiana, and
establish west of the Mississippi an American Napoleonic empire.
Had these plans succeeded, the remnant of the United States, fring-
ing the Atlantic Coast, would quickly have passed under the influence,
which would presently have become the domination, of a European
power, probably Great Britain. During these years no European
government treated the new republic with anything that suggested
equality. None of them really looked upon the nation as independ-
ent, or a power that was likely to endure. A large element in Amer-
ica held no more exalted view. The Jeffersonian party rested on the
theory that the United States were not a nation, but a league of
independent sovereignties. Up to 1800 two American statesmen
had been foremost in maintaining the other view: in their opinion
the country was a nation, and only as a nation could survive and
maintain its liberties. Washington died in 1799, and Hamilton —
who was to perish five years afterward — ceased to be a strong po-
litical force. Madison had long since abandoned the Nationalistic
principle. Had another champion of enlarged conception not ap-
peared to carry on and complete Washington’s and Hamilton’s work,
the American states would have presently disintegrated into an
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assortment of South American republics, warring among themselves,
constant victims of European intrigues and aggressions, finally
vanishing as an independent people. That a more imposing fate
was reserved for them is the debt the American people owe John
Marshall.

In many ways Marshall was personally the most attractive figure
among the early constructors of the Republic. At least he had one
quality which most of these great men lacked — a sense of humor.
We miss this desirable trait in Jefferson, Madison, Hamilton, even
in Washington, but it is apparent in all the contemporary impressions
of John Marshall that have survived. It is said that Gilbert Stuart,
making his first attempt at a portrait of Washington, was so over-
awed and unnerved by the man’s physical dignity that the painting
was a failure. He would have suffered no such embarrassment had
Marshall been his subject. Instead he would have been perpetually
entertained by light and gossipy conversation, by an endless flow of
witticisms and anecdotes. One specimen of this talent is worth
preserving for its suggestion of subsequent history. On Marshall’s
elevation to the Supreme Bench Jefferson politely made a call of
congratulation; not finding the new appointee home, he left his card,
on which had been hurriedly scribbled regrets that he had been so
“lucky” as not to find the enemy at home; then, correcting the lapse,
he changed the message to read “un-lucky.” “That is the first time,”
Marshall remarked, glancing at the pasteboard, “that Jefferson came
near to telling the truth.”

Marshall’s gayety, drollery, whimsicality, and fondness for story-
telling figure in contemporary recollections; and his friends’ infor-
mal sketches of his personal appearance indicate a carefree, happy-
go-lucky nature. Jefferson, forgetting that his own habit of sitting
on one hip had occasioned widespread criticism, objected — among
other things — to Marshall’s “lax lounging manners”; manners that
served to remind the public of what was the fact, that Marshall, in
origin and training, was a frontiersman, child of that ‘“Hollow”
in the side of the Blue Ridge Mountains, a section which then rep-
resented Virginia’s farthest West. Whether Marshall appeared
at an assembly at Yorktown, shocking the gold-laced gentlemen by
his own backwoods raiment — not shocking, however, the elabo-
rately gowned Virginia beauties present at the same gathering, for
Marshall, despite his neglect of adornment, was always liked by
women; or as one of the few cheerful optimists at Valley Forge,
lightening the gloom by his laughter and stories, and by his athletic
prowess, for he was the fleetest of all that crowd in foot races,
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which he ran in stocking feet, the white patches on the black whirl-
ing far ahead of all competitors, giving him the nickname of “Silver
Heels” ; or as an attendant of Wythe’s law lectures at William and
Mary, scribbling in his notebook references not only to Blackstone
and Coke, but to Polly Ambler, the girl on whom Marshall had
fixed his heart; or as the wooer of that lovely lady, reading to her
from the English poets; or as a member of the Virginia Constitu-
tional Convention, where, according to Grigsby, the young lawyer,
conspicuous with blazing black eyes and black, straight hair, looked
“more like a poet than a statesman’; or as the leader of the Rich-
mond bar, walking bareheaded along the main street, his hat, full
of cherries, held in front, from which he rhythmically conveyed the
fruit to his mouth, the picture is always the same, that of a man
natural, plain, genial, direct, elemental, and simple. His swarthy
face, his long legs, his six feet and more of height, his powerful lithe
frame, also suggest the frontier. A writer much praised in the early
nineteenth century for pen portraits was William Wirt, one of the
lawyers whose constant appearance before the Supreme Court in
Marshall’s time contributed to its prestige. He describes the Chief
Justice as “in his person, tall, meagre, emaciated ; his muscles relaxed
and his joints so loosely connected as . . . to destroy everything
like elegance and harmony in his air and movements. Indeed in
his whole appearance and demeanor, dress, attitude, gesture, sitting,
standing or walking, he is as far removed from the idolized graces
of Lord Chesterfield as any other gentleman on earth. . . . His
head and face are small in proportion to his height; his countenance
has a faithful expression of great good humor and hilarity, while
his black eyes — that unerring index — possess an irradiating spirit
which proclaims the power of the mind that sits enthroned within.
His voice is hard and dry; his attitude, in his most effective ora-
tions, often extremely awkward; as it was not unusual with him to
stand with his left foot in advance, while all his gesture proceeded
from his right arm, and consisted merely in a vehement perpendicular
swing of it from about the elevation of his head to the bar behind
which he was accustomed to stand.” Justice Story gives a portrait
somewhat more dignified, but similarly human. The man had
one blessed gift not particularly common among the rather sombre
public characters of the time. “I love his laugh,” writes Story,
“it is too hearty for an intriguer; and his good temper and un-
wearied patience are equally agreeable on the bench and in the study.”

In early surroundings at least Jefferson should have found Mar-
shall a sympathetic figure, for the Hollow in Fauquier County, in



166 BULWARK OF THE REPUBLIC

which his antagonist was born and spent his boyhood, came pretty
near to being one of those ward-republics Jefferson regarded as the
basis of an idyllic commonwealth. The few log cabins that com-
posed it, with the one-story-and-a-half frame shack in which Thomas
Marshall and his fifteen children lived, almost reproduced that “state
of nature” which, in the political lingo of the day, approached per-
fection. Here there was little government and little need of any;
the denizens scraped a living from a not too friendly soil, supple-
menting it from the game and fish in which the primeval hills and
brooks abounded. One feature which Jefferson regarded as indis-
pensable to his wards Marshall’s place of nativity did not enjoy —
there was no primary school in the Hollow, and for education the
future jurist had to depend on his parents and neighbors. His finest
tutor was his father, a man of ability and prominence, representative
of Fauquier in the House of Burgesses. Marshall afterward ac-
quired a considerable amount of Latin from one of those Scottish
clergymen who had so much to do with forming the pre-Revolutionary
mind of Virginia. Books were not common in this remote region,
but there was one volume that Marshall conned. Pope became his
absorbing delight; at the age of twelve, he says, he had transcribed
the whole of the Essay on Man and parts of the Moral Essays and
memorized a large part of them. Warburton’s edition of Pope
(1751) contains the Essay on Man and the Moral Essays bound
in the same volume, and it is undoubtedly this book that had strayed
from London to the Blue Ridge. This enthusiasm suggests an in-
teresting literary, as well as constitutional study. To what extent
did the fundamental ideas of Pope seat themselves in the mind of the
growing boy? To what extent is the Essay on Man responsible
for his approach to constitutional interpretation? Does this classic
explain in part the sense of order and licensed liberty which the
Constitution has implanted in the American mind? The influence
of a single volume on adolescent intellects is easy to exaggerate, but
the fact that Marshall pondered Pope at such an impressionable age,
and so constantly and diligently, must not be disregarded. For the
Essay on Man is full of ideas and sentiments — many of them
have passed into common English speech — which lay at the basis
of the American charter. ‘“Order is heaven’s first law” — and
Marshall, like Washington and Hamilton, became a devotee of sys-
tem, precedent, stability in life as well as institutions. Existence to
them, as well as to Pope, was “a mighty maze but not without a
plan.” The poet’s description of the “first cause” that “acts not
by partial but by general laws” is itself a fair summation of the
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American Constitution, and the frequent appearance of the capi-
talized words ORDER and REASON and SUBORDINATION
proved excellent discipline for a boyish mind that was to accentuate
these principles in explaining the American system of government.
What keeps in subjection the evil tendencies inherent in the selfish
human race? “Government and Laws!” the poet responds, elabo-
rating the dictum by a sentiment as Jeffersonian as “the pursuit of
happiness” — for the end of government “is the good not of one, but
of All.” And, in order to produce this universal blessing, govern-
ment must be subjected to restraints. Only coOperation and ma-
jority rule can safeguard mankind from its selfish and exploiting
instincts, or what Pope calls “self-love.” “All join to guard what
each desires to gain.” The well-ordered empire founds “the private
on the public good” and thus arises “‘the ascending music of a well-
mix’d state.” What better motto could the prospective United
States adopt than Pope’s lines: —

Such is the World’s great harmony, that springs
From Order, Union, full Consent of things.

The picture of the twelve-year-old Marshall, in his backwoods
home, copying painfully these maxims and committing great stretches
of the poem to memory, should be remembered in properly under-
standing the judge who afterward gave the Constitution the in-
terpretation it has borne ever since his day. For Marshall, certain
legal pundits insist, was not a great lawyer — not a learned judge,
in a technical sense; his opinions contained few citations or refer-
ences to precedents; always his mind was fixed on great principles:
the principles of order, system, harmony, justice, the necessity of sub-
ordinating the rights and privileges of the individual to the good
of the mass — all of which excellent ideas are set forth, frequently
in undying phrase, in the didactic poem that found its way into
his early home. So much for poetical theory; the time presently
came when Marshall learned the same lesson in more prosaic way.
One of his father’s close friends was George Washington, whose
surveying expeditions frequently brought him to the frontier coun-
try of the Blue Ridge. In the ten years of disputation that pre-
ceded the Revolution the elder Marshall followed Washington’s
view, and, when his leader assumed command of the American
army, at once enlisted for the war. In the Third Virginia regi-
ment, which presently joined Washington’s forces, the Marshalls
were well represent