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Preface

In THIS BOOK we have attempted to present the reader with a gen-
eral picture of the growth and development of the American con-
stitutional system. It is an introductory work, in the sense that it
presupposes no extensive technical knowledge of constitutional
law or political theory on the part of prospective readers. The in-
tellectual problems encountered in constitutional history are often
complex, and the book makes no attempt at false oversimplifica-
tion. At the same time there has been every effort at proper em-
phasis and clarity of presentation, so that the average undergradu-
ate student or general reader should be able to follow the narra-
tive successfully.

The work emphasizes strongly those aspects of constitutional
growth which relate closely to the fundamental structurc of the
American government and social order. For example, it deals at
length with the emergence of limited government or “constitu-
tionalism,” with the growth of federalism and its concomitant
problems of sovereignty and state-federal relations, with the rise
of judicial review, and with the constitutional aspects of civil lib-
erties. Of necessity, it ignores or discusses briefly many aspects of
constitutional law and history which have not seemed essential or
important to an understanding of the fundamental nature of Amer-
ican government and society.

The book devotes about equal attention to the periods before
Xv
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and after 186o. The “traditional” epoch of American constitu-
tional history (1760-1876) is obviously of immense importance,
but it is equally true that a whole new era of constitutional de-
velopment has occurred since the close of Reconstruction, and it
no longer appears to be desirable or intelligent to write American
constitutional history as though nothing of consequence had oc-
curred since 1885. Accordingly, the book treats in considerable de-
tail the emergence of modern due process of law, the constitutional
aspects of modern commerce power and taxation, the development
of the modern executive, and the great constitutional crisis of the
New Deal.

Several persons have been of assistance in the preparation of the
work. Professor Benjamin F. Wright of Harvard University read
the entire manuscript with care and attention, and his scholarly
criticisms and suggestions have been of great value. In addition, he
generously allowed us to use certain statistics on judicial review
from his Growth of American Constitutional Law. Dr. Charles
Burton Marshall of Arlington, Virginia, also rcad the manuscript
in its early stages, and advanced numerous uscful suggestions as to
both content and style. Mr. Addison Burnham of W. W. Norton
& Company has lent constant assistance and co-operation at every
stage of the book’s preparation. Much of the typing was done by
our wives, while Mrs. Sylvia Goodman typed most of the final
manuscript. Our thanks are duc to all these people for their en-
couragement and assistance. The book is a better one for their at-
tention; its shortcomings are ours.

Alfred H. Kelly
Winfred A. Harbison
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Introduction

WiLLiam GrapsroNk, the great Brirish statesman and prime min-
ister, once described the American Constitution as “the most won-
derful work cver struck off at a given time by the brain and pur-
pose of man.” Americans cannot but be plmscd by this tribute, and
a historian may well accept it as having a large measure of truth.
The Philadelphia Convention of 1787 was one of the great creative
assemblages of the modern world. It did not, of course, depend
upon pure inspiration, for it had several centuries of English and
colonial constitutional growth to draw upon, and many of the
main principles of American government were already fairly well
established. Yet the creative role of the convention is undeniable.
It fashioned a frame of government embodying the most adequare
mechanism for a federal state ever achieved by man, and it pro-
duced at the same time a brilliant compromise between the re-
quirements of adequate governmental authority and effective con-
trols upon the exercise of political power.

Certainly the American Constitution has withstood the most de-
cisive of all tests—that of time. The Charter drafted at Philadelphia
in 1787 is now the oldest written constitution in the world. It has
survived the trials of practical politics, the holocaust of civil war,
and the immense and relentless tide of social and economic change
induced by the industrial revolution. Drafted for an eighteenth-

century agrarian republic of less than four million people, the Con-
I



2 THE AMERICAN CONSTITUTION

stitution now functions adequately as the fundamental law of a
great urban industrial democracy of some one hundred and forty
million souls.

The American Constitution would not have survived 160 years
had it not been an extraordinarily flexible instrument of govern-
ment. Flexibility is commonly achieved most readily in those gov-
ernments which function without the limitations of a supreme writ-
ten charter. But it has been the peculiar genius of the American
Constitution that while its provisions are sufficiently specific and
detailed to provide a necessary element of stability to government,
it has nonetheless proved to be broad and general enough in its
institutional arrangements and grants of power to allow for steady
growth of the “living constitution” to meet the altered require-
ments of a changing social order.

This implies that the American Constitution is something more
than a mere written document. And indeed, in all but the narrow-
est sense this is true. A constitution might well be defined as the
fundamental supreme law by which the state is organized and gov-
erned. But a written document, however important, can never con-
tain more than a very small proportion of the whole body of cus-
tom, tradition, governmental practice, and statutory and judicial
interpretation that functions at any one time as the fundamental
law. Indeed, in the past most states managed to ger along well
enough without a formal written charter, although since 1787 na-
tion after nation has adopted the American idea of committing at
least the bare outlines of its constitutional system to paper. Written
charters still occupy a position of peculiar sanctity and supremacy
in our constitutional system, but the United States is no exception
to the general rule that most of a “living constitution” at any one
time is to be found in contemporary governmental practice.

This fact sets the limits of inquiry and analysis for the study of
American constitutional history. Constitutional history necessarily
concerns itself with tracing the origin and development of all the
principal institutions, practices, customs, traditions, and fundamental
legal ideas that go to make up the whole body of the “living con-
stitution” today.

What are the forces in American history upon which the student
of constitutional history must turn his particular attention? In one
sense, of course, constitutional history is inextricably bound up with
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the entire fabric of American social and economic development. It
is therefore frequently necessary to examine various important
phases of the nation’s cconomic life or a political conflict which
may have altered the nation’s entire destiny and the constitutional
system along with it.

In a more immediate sense, actual governmental practice has prob-
ably been the greatest single force in shaping the evolution of the
American constitutional system. The first settlers along the Atlantic
seaboard brought with them a certain English political heritage, but
they began at once to evolve the unique institutions and ideas of
American constitutional government. Before the close of the colonial
era, governmental practice had produced the bicameral system, a
mass of legislative practices relating to procedure and prerogative,
the theory of the separation of powers, and the idea of a supreme
written constitution.

Since 1787 day-to-day governmental practice has been of no less
importance. The first Congress, for example, created the principal
executive departments of government, and turned the barren lan-
guage of Article I, Section 8, of the Constitution into the actual
assertion of national authority through the creation of a national
bank, an army and navy, and a nationalistic judicial system. Presi-
dent Washington found it necessary to make several important de-
cisions about the nature of the executive office, decisions which
have had a permanent influence upon the scope and character of
presidential authority. The presidential cabinet made its appearance
in his administration, and executive ascendancy in the control of
foreign policy also began at this time. Needless to say, constitu-
tional growth through actual governmental practice is still going
on. Several of the major federal statutes adopted by Congress in the
“New Deal” era, for example, have apparently worked a more or
less permanent alteration in the scope of national power.

In the seven decades between 1790 and the Civil War, congres-
sional debate was a major source of constitutional doctrine. Supreme
Court dictum, although already important, was not then universally
accepted as the final word upon constitutional questions. Instead,
prevailing ideas about the constitutional system were in the main
derived from congressional politics. Henry Clay, John C. Calhoun,
Daniel Webster, Robert Y. Hayne, Thomas H. Benton, and the
other great sectional leaders of the day frequently engaged one an-
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other in great debates upon the nature of the Union and the powers
of the states and of the national government. After Webster’s bril-
liant oration, “Reply to Hayne,” delivered in January 1830, during
the course of an epoch-making Senate debatc on the nature of the
Union, most Northerners regarded Webster’s forensic effort as the
most authoritative statement upon the sovereign character of the
national government. Southerners, on the other hand, usually relied
upon the constitutional arguments of Calhoun, Hayne, or Robert
Barnwell Rhett. Even today, congressional debate upon constitu-
tional matters is frequently significant, although it is rarely decisive
in deciding major constitutional issues, most of which are referred
to the courts.

In the last eighty ycars the Constitution has become more and
more, as Charles Ilvans Hughes put it in 1926, “what the Supreme
Court says it is.” The Court has become the final arbiter of the
American constitutional system. Its opinions on the nature and
scope of federal and state power, on the functions of the various
departments of government, and on the meaning of the written
language of the Constitution have bult up a great body of living
and growing constitutional law. Supreme Court opimions are almost
universally accepted as the final word on constitutional questions,
so that in a practical, everyday sense it is this body of constitutional
law rather than the document of 1787 which comprises the “living
constitution” today.

In spite of judicial supremacy, however, it is public opinion and
not the Court that has the last word on constitutional matters.
Although the justices hold ofhice during good behavior and so are
protected against popular political resentment of a momentary or
sporadic nature, they cannot maintain a constitutional doctrine
against long-range, decp-seated majority popular conviction. Judges
are mortal and perforce must eventually die or resign. A constitu-
tiona] philosophy dominant for any great length of time in the na-
tion at large will eventually find expression through Congress and
the President. This in turn means the nomination and confirmation
of judges who accept the verdict of the election returns.

The greatest constitutional issue in all American history, how-
ever, was not settled by the Court or in the halls of Congress but on
the battlefield. The whole nature and destiny of the American Union
was at stake in the Civil War. Lee’s surrender to Grant at Appomat-
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tox Court House settled once and for all that the United States
was a sovereign nation and not a mere loose confederation of sov-
creign states. Until 1865 that question had been undecided; since
that time no one has questioned either national sovereignty or the
permanent nature of the Union.

American constitutional history falls into three fairly well-defined
periods. The first, from 1607 to 1789, covers the whole colonial
era, the break with Britain, and the achievement of national unity
under the Articles of Confedcration and the Constitution. Most of
the principal institutions and ideas of the American constitutional
system made their appearance in this period of almost two cen-
turies, among them the idea of a supreme written constitution,
the doctrine of limited government, the concept of a fedcral state,
the separation of powers, bicameralism, and the main principles of
American legislative practice. The era closed with the ratification
of the Constitution, a document embodying the political experi-
ence of the preceding two centuries.

The second period, from 1789 to 1865, began with the cstablish-
ment of the national government under the Constitution and ended
with the collapse and failure of the (,onfedcmcy s attempt to break
up the Union. The great constitutional issue of this entire period
was that of the ultimate nature of the Union. Had the Constitution
created a supreme sovereign central government or had it merely
brought into being a loose confederation or league of sovereign
states® Closely correlated with this issue was the question of who
had the final power to interpret the Constitution. Secession finally
transferred both questions from the political arena to the battle-
field, where the “locus of sovereignty” was settled decisively in
favor of the national government.

The third great period in American constitutional history began
in 1865, and has extended to our own time. The cra has been one of
large-scale industrialization and urbanization of American life, and
most of 1ts constitutional problems have arisen from successive at-
tempts to adjust the constitutional system to the requirements of
modern urban industrial society. The powers delegated to the
national government in 1789 contemplated but little assertion of
federal authority beyond the gencral areas of defense, finance, for-
eign policy, and commerce. No one in the Convention had any
knowledge of modern means of communication, railroads, holding
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companies, labor unions, hydroelectric power, mass production, or
mechanized agriculture. Modern government has to deal with social
and economic problems arising from all these developments and
many more. The result is a body of modern constitutional law which
the delegates to Philadelphia would no doubt have some difficulty
in recognizing as their handiwork.

One grand theme runs through all three centuries of American
constitutional history. It is the idea of limited government, or what
Professor C. H. Mcllwain has called “constitutionalism.” The doc-
trine of limited government holds that government should proceed
within the authority of established institutions and laws, that gov-
ernmental authority should be limited and defined by law, and that
governmental officials should be responsible to law. A government
of this kind is often, somewhat loosely, described as one of laws
and not of men. Without doubt the evolution of limited government
constitutes one of the most significant chapters in the history of
human freedom. In the twentieth century, when free political n-
stitutions are once again under powerful attack in the Western
world, the central thesis of American constitutionalism is that free
men can solve the problems of modern society under processes of law
and without resort to tyranny.



Chapter

English and Colonial Origins

Tue Firsr English colonies in America were the work of private
enterprise, not of the British government itself. The role of the
Crown in colonial ventures was passive rather than active; it granted
charters, conveyed lands, conferred monopoly rights in trade, and
permitted migration, but its officials were not at all aware that they
were giving encouragement to men laying the foundations of a
great colonial empire. Early colonial government, in short, bore
the marks of private enterprise, of the men and institutions that
first participated in colonial activity.

Speaking generally, early colonial adventurers were of three types:
+merchant capitalists seeking new markets, raw materials, and trade;
wEnglish Calvinists seeking to found religious Zions in the wilder-

nessp and Stuart courtiers hoping to establish feudal proprieties in
the New World. Merchant-capitalists, already accustomed to the
joint-stock company as a method of organization, quite naturally
founded governments in their colonies closely modeled upon joint-
stock corporate structure. Separatists, accustomed to founding
church government by compact, or mutual consent, formed political
bodies in that fashion. Stuart courtiers, holding a feudal grant from
the Crown, attempted to organize colonial government as a feudal
7
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barony. Thus the three early types of colony—joint-stock, compact,
and proprictary—all resulted from some form of private initiative.

THE JOINT-STOCK COMPANY: VIRGINIA AND
MASSACHUSETTS BAY

The joint-stock company was an important instrument in the
great English commercial expansion of the sixteenth and seventcenth
centuries. The origins of the institution are to be found in the Mid-
dle Ages. The merchants and industrialists of fifteenth-century
Italy developed the business technique of pooling capital resources
to expand operations and distribute risk, and later English mer-
chants no doubt borrowed somewhat from the Italian idea.

The English joint-stock companies, however, also evolved di-
rectly out of the medieval guild-merchant. Since the twelfth cen-
tury 1t had been customary for the merchants of a community to
organize guilds-merchant for the purpose of carrying on trade. The
guild often became a kind of closed corporation—that is, one to
which admission was necessary if a merchant wished to trade within
the arca over which the guild had control. Very often it sought and
obtained from the Crown a charter giving legal recognition to the
trade rights it claimed, a step partcularly important to the guild
when it had secured a monopoly over some segment of foreign trade.

Organizations of “merchant-adventurers,” as this type of guild
was sometimes called, were fairly common in fifteenth-century
['ngland. They were not joint-stock companies in the later sense
of the term, for they seldom undertook any common group ven-
ture. The membershlp simply carried on individual operatxom under
the protection of the privileges assured by membership in the guild.

In the great commercial development of the sixteenth century,
the prmcxple of the “company of merchant-adventurers,” a cor-
porate entity licensed by the crown and having certain trade
privileges, was combined with the continental device of pooling the
capital of investors to share both risk and profits in a common en-
terprise. The result was the emergence of the great English trading
companies of the late sixteenth and early seventeenth centuries as
the principal media of English commercial and colonial expansion.

In the case of at least one company, the Merchant-Adventurers
of London, it is possible to trace the transition from a mere com-
pany of merchant-adventurers into an actual joint-stock enterprisc.
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This organization had originally been one of the trading guilds of
the kind discussed above. Later, having acquired a virtual mo-
nopoly of the Netherlands trade, it sought and obtained incorpora-
tion in 1564, as the Merchant-Adventurers of London.

About the same time that the Merchant-Adventurers of London
were incorporating, various groups of traders approached the
Crown and sought and received charters affording commercial
favors, prescribing their form of organization, and granting the right
to raise moncey by selling stock. One of the earliest of such enter-
prises was the Muscovy Company, chartered in 1555 to carry on
trade with Russia and central Asia. It enjoyed a profitable career
until the carly seventeenth century, when the growth of Dutch
influence in Russia intervened. The Fastland Company, chartered
in 1579, received a monopoly of English trade with the Baltic and
for some years carried on a prosperous trade in naval stores and
cloth. The Levant Company, chartered in 1592 to trade with the
eastern Mediterranean, counted Queen Elizabeth herself among
its investors. Most famous of all was the Fast India Company,
chartered in 1600, on the eve of Fhzabeth’s death. This concern
eventually became not only the medium through which English
commercial interests penctrated India and wrested control of that
great subcontinent from the Portuguese, the Dutch, and the French,
but also a virtual state-within-a-state, through which British con-
trol of India was gradually effected.

A typical joint-stock charter of this time gave the company a
name and a formally recognized legal position, and spec1ﬁcd the
terms of orgamzation. The charter usually vested control in a coun-
cil, the original members of which were customarily named in the
document. Generally, the membership of this body varied from
six to more than twenty, and the direction of the affairs of the com-
pany was in its hands. Sometimes the charter provided for a gov-
ernor as the head of the company, in which case he was chosen by
the council, usually from 1its own membership. Membership in the
company was secured through stock ownership. The smaller stock-
holders had little to say about general policy; however, they met
periodically in a general court to elect members to vacancies in the
council and occasionally to express their opinion upon some major
question of policy.

The typical charter also granted a number of privileges thought
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to be of some financial advantage. These might include a grant of
land, the right to convey title to any portion of its domains, and
the title to all precious metals discovered within the specified region.
A monopoly of trade within the area was an almost invariable pro-
vision.

Finally, the charter sometimes conferred upon the company ex-
tensive governing powers. This was necessary cither because the
contemplated region to be exploited was unsettled wilderness, as
in America, or because the company was to be the actual instrument
of English conquest in an already civilized region, as in India. In
either case the company needed authority to establish law and order
within its domains, and therefore the charter commonly bestowed
the right to set up some local governing body, to maintain defense,
to coin money, to establish courts, and to enact ordmances for local
government. Thus certain of the companies took on a quasi-sovereign
character, becoming virtual states within the British Empire. In
this respect those companies trading to America were not at all
unique; the Fast India Company, for example, long exercised an
almost unlimited authority over much of India.

Vlrgmxa the earliest successful I nglish colony, was founded by
a joint-stock company. In 1606, two mﬂucntml groups of L ngllsh
merchants, one at London and one at Plymouth, obtained two
separate grants from the crown under a single charter. The London
group was organized as The Virginia Company of London, while
the Plymouth adventurers were incorporated as the Virginia Com-
pany of Plymouth. The London Company was given the right to
found a colony anywhere between the thirty-fourth and forty-
first parallels on the North American continent, and the Plymouth
group was granted_ the corresponding right between the thirty-
eighth and forty-fifth parallels. Neither company might colonize
within one hundred miles of the other. The two companies were
technically “semi-joint-stock” organizations, separate stock sub-
scriptions being anticipated for each successive voyage.

The London Company’s charter provided for a governor, who
with an advisory council of thirteen was empowered to direct the
general affairs of the company. The stockholders were also in-
structed to assemble from time to time in a general court. A novel
provision was one establishing a Royal Council in London, quite
apart from the company’s council, with power to supervise all
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activities in so far as they concerned the interests of the English
Crown. Under this charter, the Virginia Company of London
founded the settlement at Jamestown in 1607.

There was at first little local self-government in Virginia; rather,
as in any joint-stock enterprise, the governor and council directed
operations from London. Local matters within the colony were"
in the hands of a governor and local council, all appointed from
London, and ordinary settlers were given no share in the govern-
ment. Political quarrels between governor and council, together
with recurrent economic crises, inspired Governor John Smith in
1608 to resort to stern measures to check the colony’s disintegration.

In 1609, the London Company secured a new charter designed
to end mismanagement and to encourage new stock subscriptions.
This charter severed the company’s connection with the Virginia
Company of Plymouth after the latter had already failed in its
attempt to establish the Sagadahoc Colony in Maine. The London
Company now became a regular joint-stock concern, with some
seven hundred permanent stockholders. The separate royal council
in London was abolished, control now being vested in the com-
pany’s treasurer and the London council. The Crown also extended
the company’s lands to include all the lands from sea to sea for two
hundred nules on either side of its settlement. A supplementary
charter of 1612 strengthened the stockholders’ control of com-
pany affairs by providing for four “great courts” or stockholders’
meetings each year to dispose of matters of great importance. The
1612 charter also extended the company’s boundaries three hundred
leagues seaward to include Bermuda.

In 1610 the reorganized company resorted to outright despotism
m Virginia. The treasurer and council revoked the authority of
the local governor and council and vested absolute authority in a
“lord-governor and captain-general” who was given full military,
executive, and lawmaking power. By this experiment in autocracy
the company hoped to end the indolence and petty wrangling which
had so far crippled the colony’s life.

The enterprise nonetheless did not prosper, mainly because it
lacked an adequate economic base. The settlers had attempted more
or less unsuccessfully to raise corn, produce wine and silk, and mine
gold. Although the cultivation of tobacco, begun in 1612, brought
some prosperity, the significance of the new crop was not appre-
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ciated, and the company still failed to pay dividends. Furthermore,
the despotic local government gave the settlement a bad name and
discouraged immigration.

In 1618 the company, in an effort to encourage immigration and
to promote a better spirit among the colonists, attempted a general
reorganization of local government in Virginia. The governor’s
instructions for 1619 contained an order for the establishment of a
local representative assembly. This body, patterned after the com-
pany’s general court or stockholders’ mecting in London, was the
beginning of the Virginia colonial legislature. The local council,
which art first sat with the assembly to compose one chamber, was
a counterpart of the company’s council in London.

Thus, through the establishment of a local governor, a council,
and a representative assembly, the Virginia Company of London
had finally evolved a colonial government for Virginia modeled
upon its own charter provisions. Substantially the same pattern of
government eventually appeared in all the English colonies.

The Virginia Company of London, beset by financial failure and
internal dissension, lost its charter in 1624. The King now named
a royal governor and, the following year, formally incorporated
Virginia in the royal domain. Virginia thereby became the first
royal colony in America. The assembly, a mere creature of the com-
pany, might well have expired at this ume, and in fact no regular
assemblies met in Virginia from 1623 to 1628. Thercafter the legis-
lature met annually, although it was not until 1639 that the king
recognized the right of the assembly to permanent existence. By
that time the future of Virginia as a royal colony was assured, but
the frame of government of the Old Dominion, both as colony and
as state, continued to be that imposed by the joint-stock company.

Like Vlrgmm Massachusetts Bay was founded by a trading com-
pany, but in its case the company’s charter became the actual consti-
tution of the colony. The company’s founders were for the most part
middle-class Puritans who desired to found a Calvinist religious
refuge in the wilderness. Many of the stockholders had mercantile
backgrounds, however, and some were interested primarily in the
venture’s commercial possibilities. Hence it was not unnatural for
the interested parties to organize as a joint-stock company.

The charter of the Massachusetts Bay Company, secured in 1629,
provided for a governor, a deputy governor, and eighteen assistants,
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who together were to constitute the council. Provision was made for
four “great and general courts” each year, to be attended by the
freemen of the company. The power to make laws and ordinances
not contrary to the laws of England was bestowed in a somewhat
ambiguous fashion upon the governor, the deputy governor, the
assistants, and the general court. The charter granted also the right
to establish all necessary offices and to appoint appropriate magis-
trates. Included also was a grant of all the land lying between a
point three miles south of the Charles River and three miles north
of the Merrimac River, extending to the “Westerne Sea.”

While the foregoing provisions were not unusual, the charter in
one 1mpormnr respect differed vitally from others of the period
in that it failed to specxfy where the seat of government was to
be located. The omission may have been an mad\ ertent one, for
it was only reasonable to assume that the governor and assistants
would normally reside in London; or it may have been intentional,
at least on the part of some of the grantecs. In ecither case, the ab-
sence of any such stipulation opened the way for the eventual
transfer, in 1630, of the seat of government of the colony from
London to Massachusetts.

At this time most of the influential members of the Massachusetts
Bay Company belonged to the faction interested in a religious
colony rather than a commercial enterprise. Many of them preferred
to migrate to Massachusetts along with other religious dissidents
and direct company affairs on the scene rather than stay in Eng-
land. The mercantile group still had some influence, however, and
they would not concur in a move which might foreclose the pos-
sibility of future profits from the venture. The result was a com-
promise, arrived at in the famous Cambridge Agreement of 1629.
The mercantile group assented to the removal of the company to
Massachusctts Bay, and 1n return the merchants were given certain
exclusive trading concessions with the colony. This made possible
the transfer of the seat of government to Massachusetts Bay, a move
which actually took place in July 1630, some months after the
Cambridge Agreement was signed. The company’s connection with
any superior governing body in England within the corporation
forthwith ceased.

The council, once it became located in Massachusetts, attempted
to run the colony as a closed corporation in the hands of the select
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without the assistance of the General Court. However, this oli-
garchical conceprion, fitting precisely with the aristocratic Cal-
vinism of Governor John Winthrop and his associates, was not
at all to the liking of the stockholders, or, as they now became, free-
holders, in the colony. In 1634, certain of the freeholders, of whom
there were then about two hundred in Massachusetts, demanded to
see the charter. With some reluctance, the governor and his assistants
produced it, and by it, the freeholders were able to demonstrate
that the lawmaking powers of the corporation were vested in the
General Court. The governor and assistants were forced to con-
sent to the calling of the General Court at regular intervals to func-
tion as a legislature, and from that time on, the supremacy of the
General Court was never questioned.

The metamorphosis of a trading company charter into the con-
stitution of an English colony thus determined the outlines of the
government of Massachusetts. The governor, the deputy governor,
and the eighteen assistants, who together had constituted the board
of directors of the trading corporation, functioned almost from the
start as the executive council which handled day-to-day affairs of
the colony. The “Great and General Court,” formerly the quar-
terly meeting of the stockholders. now became the legislature. The
only important subsequent modification in the structure of the Gen-
eral Court was the introduction of bicameralism in 1644.) The
rights of self-government which the charter granted the company
proved sufficient to give Massachusetts almost complete internal
autonomy during most of the seventeenth century. Though the
original charter was annulled in 1684, subsequent grants did not
seriously alter the colony’s form of government. Meantime the
general pattern of Massachusetts’ government had spread among
the other New England colonies.

GOVERNMENT BY COMPACT: PLYMOUTH, PROVIDENCE,
CONNECTICUT, AND NEW HAVEN

Several of the smaller New England colonies, notably Plymouth,
The Providence Plantations, the Connecticut River towns, and
New Haven, owed their early governments to compacts among the
settlers, an idea borrowed directly from Puritan church theory.

The Puritans were English Calvinists, who began to win a fol-

1 The development of bicameralism in the colonies 1s discussed n Chapter 2.
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lowing among English Protestants about the beginning of Eliza-
beth’s reign (1558-1603). They derived their name from a desire to
purify the English church of its remaining taint of “Popery,” or
Catholicism. Most of them wished also to restore the Bible as the
principal source of religious authority, and emphatically rejected all
doctrine and ceremonial not justified by the Scriptures.

A principal subject of Puritan concern was church organiza-
tion. Puritans were nearly unanimous in rejecting episcopacy, but
they were far from united in their belief as to what should be sub-
stituted. Before 1600, the Presbyterians seem to have been the most
numerous Puritan group. They wished to organize the church into
regional syncds controlled by boards of presbyters or church magis-
trates, each synod having full charge of the churches within its
district. Prior to 1600, most of the Presbyterians were conformists
—that is, they were content to seek reform from within the Church
of England.

In the 1570’s there appeared in England a Calvinist sect, the Sepa-
ratists or Brownists, who advocated separation from the Church
of England and the formation of churches by compact or cove-
nant among the church members. Church organization by compact
was even then not new to Calvinist thought. In Protestant theory,
every man was ultimately his own source of authority in religious
matters, and it followed logically from this that mere agreement
among individuals was all that was necessary for church organiza-
tion. Calvin himself had asserted in his Institutes that the church
came into existence by “common consent,” while Richard Hooker,
author of a famous Elizabethan theological work, The Laws of
Ecclesiastical Polity, had supported the same theory.

Robert Browne, an early Separatist divine, whose contentious-
ness in matters theological earned him the title of “Trouble-Church
Browne,” contended that any two believers could come together
and form a church, which needed no other source of authority
than the compact that brought it into existence. Following Browne's
advice, the Separatists proceeded to form their churches by com-
mon compact among the members and refused to acknowledge any
connection with the Church of England.

Separatist theory and practice very soon brought the adherents
of the faith into direct conflict with established Anglican authori-
ties and with the English government itself. In England, as in other
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Protestant and Catholic nations of the time, the church was still
regarded as an arm of the state. To deny the authority of the epis-
copacy was hence to attack the authority of the state itself. This
was particularly the case in England, where the king was himself
the personal head of the church. Anglican theologians therefore
condemned Separatist compact theories as both heretical and sed:-
tious. Even under the tolerant Elizabeth, the Separatists were sub-
jected to some mild persccution, while under James 1 (1603-1625)
the condition of the Separatists as well as that of other Puritan
groups became decidedly uncomfortable.

Various Separatist groups in scarch of greater religious freedom
therefore migrated shortly after 1600 to the Netherlands, a country
already pracricing almost complete religious toleration. Possessed
with the desire to form a wilderness Zion, a number of Separatist
families resident in Holland decided to migrate to America, and
after some ncgotiation they secured consent from the Virginia Com-
pany of London to settle within its domain. There followed the
voyage on the Mayflower and the founding of Plymouth colony in
November 1620.

The Plymouth colonists thus found themsclves presented with
a unique opportunity to apply the compact doctrine, hitherto used
by the Separausts only for church organization, to the organization
of a new body politic. In theory, the idea was not an original one,
for various medicval political writers had held that the Holy Ro-
man Emperor’s authority flowed from a compact to which the
people assented; also Calvin had argued for common consent or
covenant as the origin of lawful government. However, Calvin’s
aristocratic theory of election was in conflict with this notion, for
it implied that the magistrates, presumably chosen from among the
elect, held office by the superior authority of God’s grace.

In the Mayflower Compact, the Plymouth scttlers translated
abstract theory into practice. Their grant from the Virginia Com-
pany of London was meaningless, since the portion of the New
England coast upon which they were to settle lay entirely outside
the company’s domains, and hence they were without any recog-
nized political authority. Before landing, therefore, the adult males
of the little body of Separatists gathered in the cabin of the May-
flower, and there set their hands to a covenant intended to provide
the basis for civil government:
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We whose names are underwritten . Do by these Presents, sol-
emnly and mutually in the Presence of God and one another, cove-
nant and combine ourselves together into a civil Body Politick .

Here for the first time the compact theory of the state found ex-
pression in America. Plymouth Colony, in fact, had no other formal
basis for its political order throughout its seventy-one years of
existence.

The Mayflower Compact was only the first of many such cove-
nants by which civil authority was established within the various
New England settlements. When Roger Williams and his followers
fled from Massachusetts to Rhode Island in the winter of 1636 and
founded the town of Providence, they also found themselves out-
side all organized government. They solved their problem as the
settlers at Plymouth had, binding themselves by a compact very
similar to that executed aboard the Mayflower. The other principal
Rhode Island towns founded within the next few years, notably
Newport and Portsmouth, established governments in the same
fashion.

The most famous of all early covenants after the Mayflower
Compact was the Fundamental Orders of Connecticut, executed
in 1639 among the settlers in the Connecticut River towns of Hart-
ford, Windsor, and Wethersficld. The covenant created a govern-
ment patterned after the joint-stock company organization, prob-
ably in direct imitation of the Massachusetts Bay charter.

Once a year all freemen in the colony were to assemble in a
“Courte of Election” to choose a governor and a board of magis-
trates. In addition, each of the three towns elected four deputies to
meet with the governor and magistrates in a General Court or legis-
lature. The General Court possessed all law-making authority for
the colony, including the power to raise taxes, admit freemen, make
grants of undisposed lands, and call the magistrates to account for
misconduct. The General Court was more powerful than the gov-
ernor; it could meet and adjourn without the consent of the gov-
ernor and magistrates, while the governor possessed no veto but only
a casting vote in case of a tie.

The Fundamental Orders of Connecticut were for all practical
purposes the first of modern written constitutions. Like modern
American constitutions, they were a written compact of the people
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by which a fundamental frame of government was erected. They
differed from modern constitutions in one important respect: they
could be modified or abolished by a vote of the General Court.
Thus they did not make the distinction, as does modern American
constitutional law, between organic supreme law and ordinary en-
actments of the legislature. This distinction was late in making its ap-
pearance in American political theory; indeed, it was not clearly
stated in most of the early state constitutions adopted after 1776.

The Puritan followers of John Davenport and Theophilus Eaton,
who founded New Haven Colony, likewise organized their body
politic through compact. They first met at New Haven in 1639, and
with the declaration that the Bible offered perfecr guidance for
establishing government, they covenanted together in a body polmc
to enforce the laws of God. Seven men., known as the “seven Pillars,”
were chosen to constitute the government; and to them was granted
virtual dictatorial power to make laws, administer affairs, and admit
new freemen to the colony.

Eventually a number of towns grew up around New Haven, and
in 1643 they united to form the colony of New Haven. Under this
compact the freemen of the colony elected a governor, deputy gov-
ernor, and magistrates, while the several towns each sent two dele-
gates to a General Court. The governor, deputy governor, and
magistrates sat with the delegates to compose a onc-house legisla-
ture with general lawmaking and taxing powers and supreme judicial
authority.

For a long time the covenant colonies were concerned with their
lack of formal recognition from the Fnglish government, a condi-
tion that might well have resulted in their dissolution through a
royal grant of their lands to a joint-stock company or proprietor.
Actually there was comparatively little danger of such a develop-
ment during the Puritan Revolution in England, since for some
years after 1642 the mother country was thoroughly preoccupied
with civil war, the trial and execution of the king, and the cstab-
lishment of the Puritan Protectorate. In any event, the Puritan lead-
ers in England were friendly to the Calvinist colonies in America,
although Rhode Island in 1644 took the precaution of obtaining a
charter from the Long Parliament.

With the restoration in 1660 of Charles II, who certainly had no
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cause to love Puritans either in England or in America, the covenant
colonies feared gieatly that the new sovereign might refuse to
recognize their existing governments. Accordingly they all hastened
to make therr submission to royal authority and to obtain formal
recognition of their right ro existence. John Winthrop, Jr., son of
the renowned governor of Massachusetts, acting as agent for Con-
necticut, secured a charter from the Crown for that colony in 1662.
This document, with some minor modifications, confirmed the con-
stitutional system already functioning in Connecticut under the
Fundamental Orders. The colony was obliged, however, to submit
to royal customs control and to the limitation that its laws could not
be contrary to those of England. The colony’s eastern boundary
was fixed at Narragansett Bay, a provision which by mmplication
brought New Haven under Connecticut’s jurisdiction. While Lon-
don officialdom probably had not intended thus to destroy Daven-
port’s colony, Connecticut nevertheless insisted upon interpreting
the charter hiterally, and in 1664 the weak and uninfluential New
Haven settlement ended its separate existence by accepting Con-
necticut’s jurisdiction.

Like Connectucut, Rhode Island recognized Charles Il, and the
colony was rewarded with a royal charter granted in 1663. This
document also substantially confirmed the existing governmental
pattern. There is reason to believe that Plymouth also made an
attempt to obtain a royal charter at this time but was unsuccessful,
and the colony continued to have no other legal basis than its own
covenant until it was formally merged with Massachusetts Bay in
1691.

These charters of 1662 and 1663 gave Rhode Island and Connecti-
cut a constitutional base substantially like that of Massachusetts
under the charter of 1629. In erecting government by compact,
the various covenant settlements had already imitated closely the
Bay Company’s corporate structure, and the new charters there-
fore merely confirmed the joint-stock frame of government in the
two colonies. In a technical sense, also, Rhode Island and Connecti-
cut were after 1663 little less than joint-stock companies—legal
entities owing their existence to the Crown’s prerogative.

Rhode Island and Connecticut eventually came to occupy a
unique position among the English colonies, for after granting their
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charters the Crown recognized no more corporate colonies, and
in 1684 Massachusetts lost its corporate charter.? The two former
covenant settlements, however, continued to enjoy an extraordi-
nary autonomy and freedom from outside interference. Although
under the terms of their charters their laws were supposed to con-
form to those of Fngland, they were never required to send them
to Fngland for review. Alone of all the colonies in the eighteenth
century, their assemblies elected their own governors. The two
colonies had to recognize appeals from their courts to the Privy
Council, and they were also subject to the Navigation Acts and
customs system. Otherwise they were nearly autonomous states
whose sclf-government was interrupted only by the short-lived at-
tempt at a single royal government for New England between 1686
and 1689.°

Rhode Island and Connecticut never forgot that they had created
their governments by covenant and compact. Indeed, they merely
transferred the original Separatist doctrine to the later royal char-
ters, which they came to regard as binding compacts berween them-
selves and the English Crown. Thus the Separatist compact theory
remained alive in colonial New England and contributed sub-
stantially to the later American constitutional idea: the compact
theory of the state. New Lnglanders never ceased to regard gov-
ernment as an instrument created by gencral agreement and rest-
ing therefore upon a contract binding the sovereign as well as the

people.
THE PROPRIETARY COLONIES

Several colonial ventures, notably Maryland, New York, New
Jersey, Pennsylvania,~Delaware, the Carolinas, and Georgia grew
out of feudal grants made by Stuart sovereigns to court favorites.
As such, they reflected the persistence of feudal institutions in
seventeenth-century England and the attempt to transfer those in-
stitutions to America.

The first proprietary grant on the mainland, that for Maryland,
came very close to erecting an autonomous feudal principality in
America. In the warrant issued in 1632, Charles I as overlord granted
Lord Baltimore all the rights, privileges, and immunities possessed

2 Abrogation of the Massachusctts charter 1s discussed on p. 6o.
 See pp. 59-60.
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then or in the past by the Bishop of Durham. Between the years
1300 and 1500 the Palatinate of Durham in England had been little
less than an independent feudal state, and thus by implication refer-
ence to Durham’s past status made Baltimore a virtually independent
feudal lord, with but very slight obligation to the Crown.

The Maryland charter also gave the proprietor complete control
over local administration, lawmaking, and military matters in his
province. He could establish an assembly, but was not required to
do so. All writs ran in his name, and no appeals could be taken to
England from his courts. He possessed the right of sub-infeudation,
and the charter provided further that grantees owed allegiance only
to Baltimore and not directly to the king. In short, Baltimore en-
joyed a status not unlike that of a king except that he had no crown.

The proprietary grant for the Carolinas was in origin and char-
acter substantially similar to that for Maryland. In 1662, Charles 11
granted Carohna to eight court favorites, including the Earl of
Clarendon and the Duke of Albemarle, who were thus rewarded
for faithful service during the king’s exile or for their influence in
cffecting his restoration. As in the case of Lord Baltimore, the pro-
prictors received all the rights and privileges of the Bishop of Dur-
ham, and full ordinance-making power, subject only to the restric-
non that local legislation must conform as far as possible to the laws
of I'ngland. No restrictions of consequence were imposed upon pro-
prietary autonomy.

The warrant of 1664 granting New York to the Duke of York
WIS 1N SOME TESPECts even more extreme in its recognition of pro-
prictary sovercignty, although it also contained certain new limita-
tions. The Duke received full control of lawmaking, appointive
and judicial powers, customs duties, land grants, and military mat-
ters. The charter made no mention of the Durham Palatinate, how-
cver, and the king specifically reserved the right to hear appeals
from the colony’s courts.

Perhaps because the Duke of York was the king’s brother,
he was able to exercise extraordinary freedom in disposing of his
grant. Three months after receiving his patent he handed over the
Jerseys as an independent proprietary to John Berkeley and George
Carteret. York’s action in parting with his own sovereignty over
the region was illegal, but nonetheless the grant brought New Jersey
into existence as a proprietary colony.
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The charter issued to William Penn in 1681 reflected the grow-
mg belief among the more responsible English statesmen that pro-
prietary colonies were undesirable, and that England ought to as-
sert a more positive authority over her growing colonial empire.
The king’s advisers were unable to block the grant to Penn, but
they did succeed in imposing certain unprecedented limitations
upon his powers as proprietor. Within the colony, Penn’s sover-
eignty was limited by the requirement that al! laws be promulgated
with the assent of an assembly of freemen. The Lords of Trade, the
new body charged with administering English commercial policy,
insisted also upon seven additional charter provisions intended to
secure the colony’s submission to English authority: First, the col-
ony must obey the Navigation Acts. Second, the proprieror must
keep an agent resident in London to answer in court for any viola-
tions of the Navigation Acts. Third, the proprietor must admit royal
customs officers to his province. Fourth, he must forward all pro-
vincial laws within five years of their passage, to the Privy Council
for acceptance or disallowance, the crown thus reserving a kind of
veto over all the colony’s legislation. Fifth, the Crown reserved the
right to hear appeals from the colony’s courts. Sixth, the proprietor
assented to the erection of Anglican churches in the colony, should
any twenty persons ask for one. And seventh, the king reserved the
right to levy taxes on the colony, subject to consent of the pro-
vincial assembly, the proprietor, or Parliament.

These provisions anticipated many of the main elements of
eighteenth-century British colonial policy. Submission to the Navi-
gation Acts and customs control, maintenance of a London agent,
disallowance, and judicial appeals—all shortly became requirements
imposed upon most of the American colonies. The clause reserving
Britain’s right to tax the colonies is of special interest in the light of
the American claim advanced in the Revolutionary period that
Britain had no lawful authority to tax the colonies, and that no
colony had ever acknowledged such a right. In fact, however, Brit-
ain never resorted to the authority established by the provision to
impose taxes upon Pennsylvania. The considered and sustained
assertion by Britain of a right to tax the American colonies did not
develop until after 1763.

In all of the proprietary colonies, the proprietor specified the de-
tails of local government. In Maryland, Lord Baltimore at first
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merely provided for a governor and advisory council and put com-
plete control of the colony’s government in their hands. In 1637,
however, he instructed his governor to call an assembly of the free-
men. Although for some years after this the proprietor insisted upon
his unlimited lawmaking powers, by 1650 the assembly had forced
recognition of its right to initiate legislation. The council and as-
sembly were by that date sitting separately to compose a bicameral
body.

Likewise in New York the Duke of York at first attempted to
rule through a local governor and advisory council vested with
complete sovereign authority. In 1665, for example, the first gov-
ernor, Richard Nicolls, with the consent of a temporary assembly,
promulgated a legal code known as the “Duke’s laws.” Not until
1681 did York yield to popular pressure and instruct Governor
Thomas Dongan to call a popular assembly with full legislative
powers.

In the Carolinas, the proprietors promulgated a comprehensive
constitutional system for their colony soon after its formation. The
Fundamental Constitutions of Carolina, drawn up by John Locke,
the famous LInghsh political philosopher,* and issued in 1669, re-
flected the proprictors’ mntention of establishing a comprehensive
feudal society in their grant. Carolina was to be divided into several
counties, within cach of which there were to be eight seigniories of
twelve thousand acres each, one for each proprietor. Each county
was also to contain eight baronies of equal size, to be granted to one
“landgrave” and two “caciques.” These highly artificial titles were
borrowed from the German nobility and the Indians because the
charter prohibited resort to English titles of nobility.” The remain-
ing lands in each county were to be divided into twenty-four “colo-
nies,” to be apportioned among the resident freemen. The eight
proprietors sitting in England were to constitute a palatinate court,
which was in turn to appoint the colonial governor. There was to
be an assembly, composed of the governor, a deputy for each pro-
prietor, landgraves, caciques, and clected deputies representing the
freeholders. The scheme, an attempt to reproduce in the colony
the social and political structure of medieval Europe, was destined

¢ Locke’s contribution to American political theory 1s discussed on pp. 39-40.
8 A landgrave was a kind of German count, a cacique origmally was a West In-
dian native chuef.
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never to function as the proprietors intended. There was too much
good land readily available in America to enable a feudal system
based upon land scarcity to survive.

In Pennsylvania, William Penn between 1682 and 1701 made a
serics of constitutional grants for his colony. In 1682, he issucd a
“frame of government,” providing for a council of seventy-two
members, :md an assembly of two hundred, both elected by the
landholders. The Council alone could propose bills; the fxssemb]y
alone could enact them. The proprietor was to appoint the gov-
ernor, who was given three votes in the council, but no veto. A so-
called “second frame” which Penn issued in 1683 reduced the size
of the assembly to thirty-six and the council to eighteen, and au-
thorized the assembly to amend legislation proposed by the council.
It also granted the franchise to all who owned a fifty-acre frechold
or £ 5o worth of other property.

These provisions were liberal for the time, but Penn’s colonists
did not appreciate the restrictions imposed upon the assembly’s
powers, and they agitated to give the chamber full legislative author-
ity. Penn’s absence from the colony for some years after 1683 led
to a serics of brawls between Penn’s deputy governors, the council.
and the assembly, and greatly strengthened the assembly’s sense
of independence. Furthermore, Penn fell out of favor in Eng-
land after the fall of James Il in the Glorious Revolution, and
in 1692 the Crown suspended his proprictorship, appointing a
royal governor for Pennsylvania. When in 1694 Penn’s proprie-
tary rights were restored, he found his control over the assembly
still further weakened. As a result, the assembly in 1696 was
itself emboldened to enact a new frame of government, which it
forced Governor Markham to accept. The Markham Frame re-
duced the size of both council and assembly by one-third, gave
both houses the right to propose and consider legm]atlon, and de-
prived the governor of the right to perform any public act without
the council’s consent.

Penn returned to his colony in 1699, and after some negotiation
with the assembly he promulgated the famous “Charter of Liberties”
of 1701, in which he surrendered all control over Pennsylvania’s
government except the right to appoint the governor. The charter
also put all legislative power in the assembly’s hands, that body
thereby becoming a unicameral legislature, the only one in colonial
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America. Under the Charter of Liberties, which remained in effect
until the Revolution, Pennsylvania presented a curious anomaly: a
proprietary colony virtually free from proprietary control.

A by-product of the Charter of Liberties was the eventual emer-
gence of Delaware as a distinct propriety. Penn had earlier acquired
the three “lower counties” from the Duke of York, who had a
dubious title to them through conquest from the Dutch. The
charter of 1701 provided that Delaware in three years might or-
ganize a separate assembly, a step actually taken in 1704. Penn re-
mained the Delaware proprietor and continued to appoint a com-
mon governor for the two colomes.

The last proprietary colony in America was that established by
the Georgia grant to James ()glethorpe in 1732, made with the
understanding that the proprictor’s control would expire in 1752.
British officials had reached the conclusion, f()llowing Penn’s grant,
that the establishment of additional autonomous colonies would be
unwise and that existing sertlements of whatever form ought to be
brought under more effective royal control.

By the end of the seventeenth century, the proprietary colony
was rapidly becoming an anachronism. Manorial feudalism was a
dying institution in Ingland, and the system did not thrive on
American soil. It was difficult to erect a social and political system
based upon land scarcity in a country where there was a surplus
of unoccupied land. Moreover, most of the small landholders in
the proprietary colonies were of lower middle-class rather than
peasant origins, and they did not take kindly to manorial and feudal
restrictions. Had the British government supported the attempt to
introduce feudalism in the American colonies with the same strong
hand the Spanish and French used to protect similar institutions in
their settlements, it is conceivable that the proprietary colonies
might have survived for a longer period. Instead the English gov-
ernment permitted the colonists in the proprietaries to engage their
overlords in protracted conflicts eventually ending in the destruc-
tion of both the legal and the social elements of manorial feudalism.

The proprietary colonies nonetheless made a distinct contribu-
tion to colonial government in that they promoted the transfer of
English parliamentary institutions to America. Since the average
proprietor found himself in his relations to his colonists in a position
analogous to that of the king in England, he tended to establish
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a local administrative and parliamentary system strongly resembling
that in London. The proprietary colonists recognized the parallel,
and in their dealings with the proprietor they insisted upon the rights
and privileges which the English House of Commons had lately
wrested from the Crown. After 1688, in particular, the proprietary
colonies tended to re-enact to a degree the Glorious Revolution; as
a result the whole body of English parhamentary institutions and
attitudes appeared in the proprietaries somewhat earlier than in
the other colonies.

By the end of the seventeenth century, the private agencies which
had founded the early colonies and thus established the first colonial
governments were of declining importance in America. The im-
pulse to covenant settlements had passed with the Puritan Revolution.
Joint-stock enterprise in America was not financially successful,
and after the Virginia Company of London and the Massachusetts
Bay Company had in turn disappointed their investors, the experi-
ment was not repeated. Likewise the proprietary ventures, except
that in Maryland, proved for the most part unprofitable. Moreover,
the Crown after 1681 discouraged applications for proprietary
favors.

While the earlier forms of colonial enterprise passed from the
scene, they left behind them a residue of political institutions of
permanent importance in the American constitutional system. The
joint-stock company contributed the basic framework of colonial
and later state government. The Separatist church contributed the
doctrine of government by compact. The feudal proprietaries con-
tributed little of themselves, but they hastened the transfer of
English parliamentary institutions to America. The influence of
seventeenth-century colonial government is still noticeable in the
twentieth-century American constitutional system.
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DespritE 115 heterogeneous origins, colonial government in America
progressed rapidly toward a common constitutional pattern, which
became clearly discernible by the early eighteenth century. Most
British settlements tended eventually to become royal colonies. A
royal colony was in theory a part of the king’s domains, and was
administered by a governor appointed by the Crown. Virginia be-
came a royal colony virtually by default in 1625. For a time no
others appeared, since the Stuarts long deliberately favored the
establishment of proprietary colonies. After 1681, however, most
of the colonies were converted to the royal type, either by accident
or because London officials after that time deliberately sought to
establish direct royal government. Massachusetts, for example, lost
its original charter in 1684, when the Crown acted to end the
colony’s high-handed autonomy. New York became a royal colony
in 1685, when its proprietor, the Duke of York, became King of
England, while the Carolinas became royal colonies in 1729 follow-
ing the virtual collapse of proprietary government. By 1752, there
remained burt three proprietary colonies—Maryland, Pennsylvania,
27
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and Delawarc—and two charter colonies, Rhode Island and Con-
necticut. Royal government obtained in the remaining eight.

The differences between the governments of royal, proprietary,
and charter colonies were slight in actual practice. All had gov-
ernments established by written charter, either proprietary or royal.
All had appronxinately the same legislative, exccutive, and judicial
systems; all had about the same degree of internal autonomy, and all
maintained about the same relations with the English government.
[t is therefore possible to subject all colonial government to com-
mon analysis.

THE COLONIAL LEGISLATURE

All bur one of the eighteenth-century colomal legislatures were
bicameral bodics. The upper house, usually known as a council,
consisted of from twelve to eighteen members who were appointed
by the Crown or proprietor upon the governor’s recommendation.
The council ordinarily had three fairly distinct functions: it acted
as a legislative chamber, as an advisory cabinct for the governor,
and as a court of last resort in certain types of judicial cases. Its
members were usually drawn from the ranks of the great landed
gentry or merchant class and thus represented the dominant social
groups in the colony.

The lower house was an elective body, usually chosen from the
colony’s smaller-propertied classes. It varied considerably in size; in
Massachusetts, for example, the house consisted of about one hun-
dred members; the Virginia House of Burgesses scated about
seventy-five; and the Maryland House of Delegates had about fifty
members. There were invariably substantial property qualifications
for membership, the eommon requirements being possession of a
forty-shilling freehold (the traditional Fnglish suffrage prerequisite
of a picce of land returning an income of at least forty shillings a
year), or possession of fifty acres of land or other property valucd
at fifty to three hundred pounds. The privilege of voting for mem-
bers of the lower house was also restricted.! The lower house thus

1 All the colonies imposed a variety of restrictions upon the franchise. A majority
recogmzed 1 some fashion the forty-shiling frechold requirement, although this
condition was often altered to meet American conditions Massachusetts and Con-
necticut, for example, both observed the forty-shilling frechold requirement in the
eighteenth century, but New York merely stupulated ownership of a piece of land
worth forty pounds. The colonies south of New York fixed the requirement in
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represented the morce prosperous middle-class farmers and smaller
merchants. The squatter, tenant, artisan, indentured servant, la-
borer, and Negro had little or no voice in political affairs.

In several of the very carly colonial legislatures, the council and
the assembly sat t()(rethcr to compose one repr esentative body This
practice failed to give full recognition to the superior economic and
social prestige of the counal members, who eventually insisted
upon sitting separately 1n order to exercise a veto over the qssembly s
enactments. In Massachusetts, for example, the assistants and depu-
tics at first sat together in the General Court. From the first, how-
ever, the assistants insisted upon a separate veto, and in 1644, after
a serious crisis precipitated over the amusing matter of a lost pig,
the assistants withdrew and thereafter met as a separate chamber.
In Maryland, where the council represented the proprietary inter-
cst and great landlords, and the assembly represented the middle-
class f’II‘IHCI‘§ constant quarreling over the council’s right to a nega-
tive vote led to permanent scparation by 1650. In rhe Carolinas,
Locke’s Fundamental Orders nominally established a one-house
legislature consisting of the governor and four estates: proprietary
deputies, landgraves, caciques, and elected deputies. From the be-
ginning, however, the various orders of nobility coalesced as a
council, while the elected deputies sat separately as an assembly.
In a few colonies, notably in Virginia and New York, the council
antedated the assembly, and the lower house when created sat apart
from the council from the beginning.

American bicameralism was thus largely an outgrowth of colonial
social and economic distinctions, with the council and assembly
drawing apart because they represented different economic inter-
ests. No doubt the fact that British parliamentary structure already

acres rathcr than in income or value, thus New Jersey stupulated one hundred acres,
while Pennsylvama, Delaware, Maryland, the Carolmas, and Georgna all required
fifty acres. After 1736, Virginia fixed the franchuse prerequisite at one hundred acres
of unimproved land, or twenty-five acres with a house Most of the colonies at one
ume or another 1mposed various religious qualifications for the franchise Unul
1664, Massachusetts required all freemen to be Congregational church members,
after that date and unul 1691 a ceruficate of rehigious orthodoxy was a franchise
prerequisite. Scveral of the colonies disfranchised Catholies and Jews at various
umes. Virginia excluded all non-Protestants from voung after 1699, and Maryland,
New York, and Rhode Island all disfranchised Catholics 1n the eighteenth century,
as did South Carolina after 1759. Pennsylvama, New York, Rhode Island, South
Carolina, and Virgimia all disfranchised Jews in the later colomal period The
Southern colonies all barred Negroes and mulattoes from voting, while nearly all
the colonies at all umes barred Indians and indentured servants.
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recognized bicameralism based upon class differences made the
development an altogether natural one in America.

Eighteenth-century colonial legislatures commonly thought of
themselves as small-scale models of the English parliament, and they
tend to assume both the practice and prerogatives of the Lords and
Commons. The committee system and parliamentary rules of debate
and order were adopted with little change; so also, were many par-
liamentary ceremonies so dear to English tradition. The governor’s
address imitated the speech from the throne, and the speaker was
presented to the governor in the same fashion as the House of
Commons presented its speaker to the king.

More important were the privileges and prerogatives claimed by
the assemblies in imitation of the rights lately won by Parliament
in its struggle with the Stuarts. These included the full right of
local legislation, control over taxes and expenditures, the right to
fix the qualifications and judge of the eligibility of house members,
the power to apportion legislative districts, freedom of debate and
immunity from arrest, and the right of the assemblies to choose their
own speakers. In Britain, these privileges had been fully vindicated
by the Glorious Revolution, and in insisting upon them the colonial
assemblies believed that they were assuming the normal prerogatives
of all sovereign legislative bodies.

English officials, however, held that the colonies were technically
mere subordinate corporations without inherent sovereignty, and
they were unwilling to recognize colonial legislative prerogative as
identical with that of Parliament. Colonial legislatures, they said,
existed only upon sufferance and could exercise only such privileges
as the king chose to grant them. Legally, they said, the colonial
assemblies had a right of legislation analogous to that of any other
private corporate body—the power to make by-laws. London of-
ficials also insisted that the benefits gained by Parliament in the
Glorious Revolution did not automatically extend to the colonial
assemblies, and that the royal prerogative was therefore much more
extensive over the American assemblies than over Parliament.

This difference of opinion upon colonial legislative prerogative
resulted in a long series of disputes between governor and assembly
in most of the colonies. In some matters the assemblies were success-
ful in asserting their rights. In all of the colonies they soon won full
internal legislative power, and the early attempts in New York and
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Maryland to rule without an assembly ended in failure, as did Penn’s
attempt to give the lower house mere veto power. Also the assem-
blies eventually established the right to judge the eligibility of their
own members and to fix the qualifications for membership in the
lower house.

On the other hand, British officials consistently refused to allow
the assemblies to create new legislative districts or to pass “triennial
acts” providing for automatic meetings of the assembly at regular
intervals. Further, they refused requests of the assemblies for the
automatic acceptance of their speakers by the governor. In Massa-
chusetts, for example, a dispute between the General Court and
Governor Samuel Shute over automatic acceptance of the speaker
led to the issuance in 1725 of an “explanatory charter” confirming
the governor’s right to disapprove the speaker at his discretion.

In the sphere of finance, the assemblies won a great and decisive
victory. From the first they were able to resist the insistent demands
of royal governors acting on instructions from London that they
pass permanent revenue acts making annual appropriations unneces-
sary. In New York, for example, the assembly by 1740 customarily
limited its appropriations to one year, stipulated in great detail how
the money was to be spent, and refused to accept amendments
to revenue bills. When, in 1748, Governor George Clinton at-
tempted to regain some authority over fiscal matters by use of his
veto power, the assembly blocked all legislation and eventually
forced him to capitulate. Similar incidents occurred in Massachu-
setts, Pennsylvania, and the Carolinas.

This victory over the purse strings, recapitulating as it did a
like victory by the House of Commons over the Crown, was of
tremendous importance in the growth of colonial internal autonomy.
Governors could hardly support royal or proprietary prerogative
against assemblies that could specify the expenditure of every
penny and withhold money from any governmental function, how-
ever vital. This situation contributed substantially to a gradual de-
pletion of internal British authority in America.

If colonial legislative prerogative was substantially modeled upon
that of Parliament, the theory of representation which prevailed in
sighteenth-century America was vitally different from that in Eng-
land. In England, members of Parliament were held to represent the
nation at large rather than the particular district which elected them,
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and never considered themselves bound to obey local interests at
the expense of national policy. In America, however, the representa-
tive was regarded primarily as a deputy, sent to the assembly by
the people of his district simply because they were too numerous
and too preoccupied to go themselves. This concept arose very
early in Virginia and Massachusetts. When instructions were pre-
pared for summoning the Virginia assembly of 1619, Governor
George Yeardley suggested that distances were too great and that
there were too many freemen to permit the attendance of all. Hence
the instructions called upon the freemen in each of eleven districts to
choose two deputies to attend the assembly for them. In Massa-
chusetts Bay, Governor John Winthrop made a similar suggestion
in 1634, proposing that the freemen in the various towns choose
deputies to mect with the assistants as the General Court. The idea
of the representative as a deputy soon spread to the other colonics.
This American concept of representation was to prove a potent
factor in colonial unwillingness to submit to Parliamentary taxation
after 1763 and was thus of some consequence in promoting the
Revolution itself.

THE COLONIAL GOVERNOR

The principal executive officer in the colonies was the governor.
In the royal colonies he was an appointee of the Crown, named
usually upon the recommendation of the Board of Trade, although
on occasion the opinion of influential colonials was consulted. In
the proprietary colonies, the governor owed his office to the pro-
prietor, while Rhode Island and Connecticut chose their own gov-
€ernors.

As the representative of the Crown in the colony, the governor
exercised virtually all the traditional prerogatives of the executive.
Thus he summoned and prorogued the assembly; he possessed an
absolute veto over legislation; by his commission from the Board
of Trade he exercised nominal control over appropriations and ex-
penditures; he had full appointive power for subordinate colonial
offices; he was commander in chief of the colony’s military forces
and was vice-admiral of the province; he was the head of the Estab-
lished Church in the colony; and, with the council, he frequently
constituted a court of last resort. In short, he was the principal
symbol of royal or proprietary authority and as such carried high
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prestige. The office was certainly sufficiently important to call for
the appointment of men of position and character, and in general
the Crown so regarded it. The colonists’ recurring charge that the
English government placed inferior men in the governorships was
on the whole not true.

Colonial governors were of three types: Englishmen who owed
their offices to political influence with London officialdom, Eng-
lish military and naval officers, and provincials. The first group was
the most numerous and the most distinguished. In eighteenth-century
England, most offices were obtained by political favoritism, or even
by bribery. Yet this was not thought to be immoral, and many dis-
tinguished men entered colonial service in this fashion. Fully a
fourth of the English civil appointees were drawn from the ranks
of the nobility or the lower English gentry, and others had long
been influential in English public life.

Occasionally a rogue secured the office. The classic example cited
by historians is that of Lord Cornbury, cousin of Queen Anne and
governor of New York and New Jersey for a time at the opening
of the eighteenth century. Cornbury was apparently a profligate
scoundrel, devoid of any sense of public or private morality.? On
the other hand, the list of distinguished men whom England sent
to the colonies was long and impressive. The able and upright
Thomas Pownall, governor of Massachusetts from 1767 to 1770,
is an excellent example of this type of official. The provincial ap-
pointees were also often of high caliber. Thomas Hutchinson,
who governed Massachusctts on the eve of the Revolution, has a
bad name in American history because he supported the king in
the break with England. Yet he was a man of integrity, a historian
of estimable scholarship, and a talented official. Cadwallader Colden,
who governed New York at intervals after 1760, was, with the
possible exception of Benjamin Franklin, perhaps the most learned
man of his time in America.

Notwithstanding the prestige of the office, however, the colonial
governor’s lot generally was not a happy one. As the king’s rep-
resentative, he was expected to defend the interests of Britain and
to maintain the prestige of the Crown unimpaired. A governor who

2 A few of Cornbury’s deficiencies: he was chronically drunk in public, embezzled
large sums from the New York treasury, cruelly oppressed the Quakers, and dis-
played tendencies toward abnormal sexual behavior.,
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disregarded instructions from London to curry favor with pro-
vincial interests courted loss of favor in London and eventual re-
moval. On the other hand, a governor who attempted honestly to
execute instructions from London was in danger of involving him-
self in a long and bitter struggle with the assembly, a struggle from
which he was only too likely to come off second best. The British
government thought in terms of imperial interests and British author-
ity; the colonials thought in terms of provincial interests and the
prestige of their own governments. The two points of view were
incompatible. The whole conflict of interests between a colony and
England thus centered upon the person of the governor, who nearly
always incurred colonial wrath in the defense of imperial interest.

In spite of the governor’s legal powers, in the many struggles
between governor and assembly in eighteenth-century America it
was generally the governor who was defeated. The real authority
in colonial government was in the hands of those who controlled
taxes and expenditures, and the assembly knew it. Time after time,
the governor’s failure to control expenditures defeated his attempts
to carry out his instructions from London.

Sometimes the method used to defeat the governor was a simple
and direct threat to withhold his salary. In certain colonies, notably
in Massachusetts and New York, the governor’s stipend was de-
pendent upon annual appropriations by the assembly. If the gov-
ernor was un-co-operative, it was easy to withhold this appropria-
tion. In 1721, for example, the Massachusetts General Court
informed Governor Shute that it would approve the annual salary
grant only after he had signed all the bills passed by the legislature.
The same thing happened occasionally in New York, New Jersey,
and Pennsylvania. White the exercise of direct pressure of this sort
was not common, the governor was almost invariably the victim of
the control which the assembly exercised over the purse strings.
The failure of the Board of Trade to obtain a permanent civil list
for any colony confirmed the financial ascendancy of the legis-
latures.

The long conflicts between the assembly and the governor in
the American colonies had at least two important consequences
for American constitutional development. First, the colonists be-
came extremely suspicious of executive power. They came to look
upon executive authority as almost inherently evil and corrupt, and
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suspect on every occasion. In the Revolution this attitude was
strengthened by the popular hatred for monarchy symbolized by
the person of George III. As a result, when the new states wrote
their first constitutions, they tried to reduce their governors to
virtual nonentities. It took a century of practical experience in state
and national government to convince Americans that a compara-
tively strong executive authority was imperative to sound states-
manship.

Second, the colonists became accustomed to regard the executive
and legislative departments of government as being entirely sepa-
rate, as fundamentally opposed in interest and policy. It is some-
times said that the American states borrowed the doctrine of the
separation of powers from Montesquieu, whose great work, The
Spirit of the Laws, was known and read in America before the
Revolution. It seems more fitting, however, to regard Montesquieu’s
doctrines as a confirmation of something in which Americans had
been conditioned for a century or more. Long before Montesquieu
they had become convinced of the desirability of a legislature re-
moved from and independent of executive controls.

COLONIAL JUDICIAL AND LEGAL INSTITUTIONS

In the course of the century and a half before the Revolution, the
colonies developed a judicial and legal structure largely adapted
from its English counterpart. The growth was a slow one. The
requirements of justice in America before 1700 were few and simple.
Lawyers and judges trained in the common law were unknown;
and in some places, Massachusetts for example, they were forbidden
to practice. Only with the growth of population and the emergence
of a more complex culture did a fully developed legal and judicial
system make its appearance.

In most of the colonies of the early period, judicial authority was
in the hands of the governor and council. Whenever an extension
of judicial functions became necessary, local courts of original
jurisdiction were established, usually by executive fiat, with the
governor and council continuing to exercise appellate jurisdiction.
In Massachusetts, for example, the Board of Assistants at first acted
as a court of first resort; but in 1636 quarterly courts were formed
at Ipswich, Salem, Newton, and Boston, and in 1639 four counties
were formed, one around each of these jurisdictions.
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Similar development occurred in the other colonies. In New
York, the assembly of 1683 put the judiciary on a statutory base
with the establishment of a court of sessions in each county. These
were county courts with original jurisdiction over a variety of types
of small criminal and civil cases. A like statute was enacted in Penn-
sylvania, where the county courts were given original jurisdiction
over nearly all cases except capital crimes, which were tried by the
provincial court.

With the emergence of local courts, the council in most cases
ceased to serve as a court of original jurisdiction and retained merely
its appellate functions. In nearly all the colonies, the governor and
council constituted for a time a kind of supreme court. In Massa-
chusetts, New York, and Virginia, the upper chamber functioned as
a supreme court to the end of the colonial period. In the other colo-
nies, however, the appellate jurisdiction of the council was either
limited or taken away by the establishment of a provincial court of
appeals. In South Carolina, a peculiar situation existed. There the
Court of Berkeley County, erected in 1685, was given power to
try all criminal and civil cases for the entire colony. For a long
time, it was not merely the sole court of original jurisdiction, except
for justices of the peace, but it also functioned as the supreme court
of the colony.

DEVELOPMENT OF COLONIAL POLITICAL THEORY

Of great importance for the future of American constitutional
theory was the body of political ideas developed in colonial times.
Colonial political theory had two principal sources: seventeenth-
and eighteenth-century writers on natural law, and certain ideas
derived from English légalists.

The theory of a law of nature or natural law first arose in the
ancient world. Its basic concept was that certain eternal principles
of law were inherent in the very nature of the universe itself, man-
made law being a mere affirmation of natural law. In the Republic,
Plato advanced the conception of an absolute justice which existed
whether or not it found expression in any human enactment. The
Stoic philosophers, who emphasized the necessity of harmonizing
man’s institutions with those of nature, spread the same idea
throughout the Hellenistic and Roman world. Cicero, the great
Roman essayist, orator, and statesman, expressed the essential notion
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in his De Legibus, where he stated that the binding quality of civil
law rose out of its harmony with the eternal principles of right and
justice. He contended that man-made law was valid only when it
did not transgress the principles of right and justice, and that it
would be impossible to make “robbery, adultery, or the falsification
of wills” true law by mere enactment.

In the medieval period the idea of natural law continued to re-
ceive recognition. The Roman law as codified by the Emperor
Justinian was thought to be largely a reflection of natural law; the
Decretum, Gratian’s great canonical code of the twelfth century,
also paid homage to natural law. In England, John of Salisbury, a
great theologian of the twelfth century, wrote that “there are
certain principles of law which have perpetual necessity, having
the force of law among all nations, and which absolutely cannot be
broken.” Henry dc Bracton, the thirteenth-century English legal
theorist, made much the same observation, as did Sir John Fortescue,
who wrote two centuries later.?

Modern natural-law theory, however, arose in the late sixteenth
century. The great problem confronting political theorists of the
day was the rise of the modern national state, which had freed itself
of ecclestastical controls, feudal decentralization, and theoretical
allegiance to the Holy Roman Empire. The essential political quality
of the new national state was its sovereign irresponsibility, that is,
its refusal to acknowledge superior controls exercised by any political
or religious body. Jean Bodin, a sixteenth-century French theorist,
first adequatcly defined the new sovereignty when he said that it
was “supreme power over citizens and subjects unrestrained by the
laws.”

The sovereign secular state created a new problem in political
theory. The state and its sovereign attributes could not be explained
or justified by any notion of a divinely ordained political order as

3 John of Salisbury (d. 1180) was a great English scholar, cleric, and early hu-
manist, who did much to revive medieval interest in the ancient classics. Henry de
Bracton (d 1268) was England’s greatest legal authority of the Middle Ages. His
De Legibus Consuetudimbus Angliae combined Enghish with Continental Roman
legal practice, and had a pronounced mnfluence on seventeenth- and eighteenth-
century British writers. Sir John Fortescue (d. 1476) was a noted Enghsh jurist,
justice of the King’s Bench, and political theorist. His De Natura Legis Naturae is
a leading early treatise on natural law, which he carefully distinguished from divine
law. He argued that natural law was the fountainhead of the English constitutienal
system,
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had medieval government, for the new nations had renounced theo-
cratic controls. The national state and the theory of irresponsible
sovereignty upon which it operatcd therefore required a new theo-
retical justification, and political theorists set to work to supply it.

The problem was solved in the seventeenth century by com-
bining the ancient Stoic idea of natural law with the Calvinist-
Separatist doctrine of the social compact. Political theorists turned
the more readily to the idea of natural law as a sanction for social
theory because the new science, particularly in astronomy and
physics, seemed to demonstrate that all nature operated by immuta-
ble and eternal laws inherent in the nature of the universe itself. It
was an easy step to transfer this idea from science to the founda-
tions of social theory. The idea that a society or body politic might
be based on a covenant or compact among the people had been
seized upon by Calvin as the theoretical foundation for all church
organization. The little Separatist communities in England and
America had used the covenant principle to organize their churches,
and it was but a short step for them to move from the creation of a
church by covenant to the founding of the social order and the state
itself by the same process. This the Fundamental Orders of Connecti-
cut and the other Puritan covenants were to demonstrate.

A Dutch writer, Johannes Althusius (d. 1638), was perhaps the
first to associate a modernized conception of natural law with the
Calvinist compact theory. Althusius was himself a pronounced
Calvinist, and he thus supplied a definite link between Calvinist
theory and the secular philosophers. Althusius also was well known
to the early Separatists, a fact which may explain the well-developed
ideas on natural law present in the New England of Roger Wil-
liams and Thomas Hoqker. Hugo Grotius, the great Dutch author-
ity on international law, shortly presented the natural law—-compact
theory of the state anew in his immortal treatise, De Jure Belli ac
Pacis, published in 1625. Thereafter the same general body of ideas,
with some important variations in detail, was explored by a host of
brilliant seventeenth- and eighteenth-century figures, among them
the Englishmen John Milton,* James Harrington,® Algernon Sid-

+ John Milton (1608-1674), the great Puritan poet, was also a political theorist of
some consequence. His Areopagitica (1644) was a classic defense of the right of free
sPeech. In later essays he used the natural-law theory to champion the doctrine of
Iimited government and the right of revolution against a tyrannous king.

8 James Harrington (1611-1677) was an aristocratic political philosopher whosce
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ney,® and John Locke,” and the continental writers Samuel Pufen-
dorf, Emmerich Vattel, and Jean Jacques Burlamaqui.®

Seventeenth-century natural-law theorists took their departure
not from divine sanctions for the state or from an Aristotelian con-
ception of society as inherently political, but from the idea of an
original state of nature, the presumed condition of man prior to
the creation of all government. There being no man-made law in
the state of nature, man’s relations were then governed by natural
law and by the long familiar principles of right and justice inherent
in the nature of things. All theorists agreed that for the better
protection of natural law and natural right men had covenanted
together to create the state and erect a sovereign who was thereby
endowed with the responsibility for protecting and enforcing natu-
ral law, a function originally inherent in separate individuals. Most
philosophers held that the sovereign was a party to the compact and
was bound by its terms, an idea pointing directly toward the doc-
trine of limited government, the theory of ultimate popular sov-
ereignty, and the right of revolution.

An important derivation of certain seventeenth-century theorists
was the distinct formulation of the idea of natural rights, hitherto
not given clear and decisive expression. The doctrine was first ex-
pounded emphatically by John Milton and was later reiterated
by the great John Locke, who was to exercise an immeasurable in-
fluence on colonial political thought. These writers conceived of
a detailed body of inalienable rights and privileges possessed by
every individual in the state of nature and reserved by him even in
organized society. It was the state’s duty to protect these rights,
which were virtually immune to infringement, even by govern-
ment in the name of the general welfare.

Utopian essay, The Conmionwealth of Oceana, advocated equitable distribution
of land, wrnitten constitutions, free elections, and the separation of powers. Oceana
had considerable influence i America.

¢ Algernon Sidney (1622-1683), Puritan political philosopher and opponent of
Charles I, wrote a Discourse Concerning Government advocating limited republican
government and resistance to tyranny. He had much influence upon the revolution-
ary era in America.

7 John Locke (1632-1704), a2 Whig politician and secretary to the Earl of Shaftes-
bury, was both political theorist and abstract philosopher. His best-known political
works are his Two Treatises of Government (1690), the second of which is dis-
cussed on p. 4o.

8 Jean Jacques Burlamaqui (1694-1748) was a Swiss jurist and political theorist. His
Principes du droit naturel derived natural law from the divine order and from
man’s reason and moral sense. Pufendorf and Vattel are discussed below.
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Locke, who published his Second Treatise of Governmment in
1690 as a justification for the Glorious Revolution, commonly spoke
of natural rights as those of “life, liberty and estate,” the latter term
apparently being a general one for property. The right to property,
he said, was created by the union of a man’s labor with the fruits
of nature, and was therefore absolutely inalienable; even govern-
mental restrictions upon usage in the light of the general welfare
must be narrowly circumscribed. Locke’s attitude toward the sanc-
tity of private property and its virtual immunity from governmental
regulation was largely a rationalization of the economic interests
of England’s new mercantile and industrialist groups, who were
disgusted with outworn governmental restrictions upon economic
enterprise. The doctrine of inalienable natural rights was later to
enter American constitutional law, eventually becoming identified
with the due process clause of the Fifth and Fourteenth amend-
ments.

Locke associated his doctrine of natural rights with the concept
of limited legislative power, also of great significance in American
constitutional development. The legislature, he contended, could
not lawfully enact “arbitrary” or unjust measures violating natural
right, and it must rule through promulgated standing laws, not
through capricious decrees. It could take no man’s property with-
out his consent, and it could not delegate its legislative authority to
any other person or body. Locke also drew a sharp distinction be-
tween executive and legislative functions, and thus contributed to
the growth of the doctrine of separation of powers in later colonial
and national political theory. All these ideas substantially affected
later American constitutional thought, both before and after the
American Revolution. .

Locke went further in defense of the right of revolution than had
earlier theorists. He drew a distinction between the occasional vio-
lations of natural law and right inevitable under any government,
and chronic habitual violations constituting a “long train of abuses,
prevarications, and artifices” marking a government’s degeneration
into a tyranny. The former circumstance did not justify rebellion,
but in the latter instance, the sovereign broke the compact by which
the people’s obedience was commanded, and rebellion became a
right, even a duty.

Natural-law and compact theory early made their way into the
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oligarchical semitheocratic societies of seventeenth-century New
England. John Winthrop, governor of Massachusetts Bay and head
of the oligarchical clique of ministers and aristocrats who ruled the
colony, could assert that both churches and government properly
originated by compact among regenerate men. He could assert also
that the people ought to elect their own magistrates, and that the
latter are responsible to the covenant and to God. John Cotton,
the colony’s leading churchman, could demand that “all power that
is on earth be limited.” Natural law also had a place in the pattern;
it was identified with the law of God as revealed in the Bible
through Christ and the prophets.

A belief in modern conceptions of liberal democratic govern-
ment was not inherent in these ideas. If John Winthrop believed
that government came into existence by compact, he nonetheless
considered that it had divine as well as secular sanction. The magis-
trates, once in office, exercised their authority by the fiat of God
as well as the authority of man. Government was limited, but this
did not mean that the magistrates were subject to the whims of
popular control. The magistrates were presumably chosen from
the saved or “elect.” They expected to operate government and
church according to God’s will; as for the common folk, it was
their duty to submit to authority. Early Massachusetts society was
not individualistic, but hierarchical and authoritarian. Compact
theory and government originating from popular consent meant
little or nothing in actual practice.

Yet compact social theory had in it the seeds of a modern secular
constitutional system, and occasionally there were hints of the con-
temporary concepts of democracy even in early New England.
Thomas Hooker, one of the founders of Connecticut, has on occa-
sion been described as a believer in limited constitutional govern-
ment based upon popular democratic controls. This point of view
is undoubtedly exaggerated; Hooker’s ideas on government, church,
and society were for the most part good orthodox Calvinism, and
he never quarreled seriously with the Bay Colony oligarchy. None-
theless his writings do contain somewhat more emphasis upon the
popular foundations and limited character of government than was
common among early Calvinist divines. He early accepted the ideas
of fundamental supreme law and the limitation of magistrates by
an organic constitution. In a notable sermon of 1638 Hooker em-



42 THE AMERICAN CONSTITUTION

phasized three points: (1) The choice of public magistrates belongs
to the people by God’s own allowance; (2) the privilege of elec-
tion which belongs to the people must therefore be exercised ac-
cording to the law of God; (3) since the people choose the magis-
trates, it is within their power also to set bounds and limitations
upon the magistrates’ office.

His Survey of the Swmme of Church Discipline, published in
1648, was mainly orthodox Calvinist doctrine; yet he emphasized
not so much the sovereignty of magistrates or the duty of submis-
sion, but rather the continued responsibility of officials to the peo-
ple, who remained the ultimate source of sovereignty even after
the compact. It is perhaps no accident that the Fundamental Orders
of Connecticut, for which Hooker was in part responsible, placed
no limitations upon the franchise, and subjected the magistrates to
the control of the General Court. If Hooker was not a modern
liberal democrat, he at least revealed something of the implications
of Calvinist compact theory for later constitutional government.

Roger Williams, founder of Rhode Island and rebel against the
Massachusetts oligarchy, was a political and religious radical who
went much farther than Hooker along the path toward later Ameri-
can constitutional theory. His writings, sermons, and political activi-
ties all display strong evidence of a thinker who anticipated many of
the basic tenets of nineteenth- and twentieth-century liberal democ-
racy. He maintained in theory and practice (1) a hughly democratic
theory of the social compact; (2) a belief in limited government
based upon popular sovereignty, in which government originates
with the people, has only such authority as the people shall entrust
to it, and is subject to termination by the people at will; (3) a con-
ception of natural law -as derived originally from God but nonethe-
less rational and secular in nature so that it can be discovered and
analyzed by rational men, and of natural rights derived from natu-
ral law, which can properly serve as a barrier against encroachment
by the state; (4) a belief in a sharp separation between church and
state, in which the state has no authority over church or religious
matters, and in which the church, as a mere private corporation,
can exert no authority over either state or individual.

Williams’ theory of the social compact was far more democratic
than that of most seventeenth-century philosophers, and it enabled
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him to emphasize sharply the limited and popular character of gov-
ernment. The state, he held, originated not in a rigid formal contract,
but in an inherent community consciousness of common social pur-
pose. Government later came into existence by formal contract in
the community. Williams thus drew a sharp distinction between
the state, or the ultimate sovereign community, and government, the
latter being merely the agent of the state and the servant of the
community. Government must be both immediately and ultimately
subject to popular controls. It is evident, he said, that governments
*have no more power nor for a longer time than the civil power of
a people consenting and agreeing shall betrust them with.” There
i1s an inherent right in the peoplc to change their government, even
by rebellion if necessary, when it no longer serves their purposes.

Williams believed firmly in complete separation of church and
state. His two principal essays, The Bloody Tenent of Persecution
(1643) and The Bloody Tenent Yet More Bloody (1652) were
both attacks upon the theocratic conception of government as
maintained by John Cotton of the Bay Colony’s oligarchy. Civil
magistrates, said Williams, had no lawful authority over the church
or over matters of individual conscience. Persecution for heresy
violated natural law, natural rights, and the law of Christ. Moreover,
the church had properly no public status. It was a mere private cor-
poration, not unlike a trading company, and in a free society men
might form one or another church or no church as they liked. Here
was an extraordinary affirmation of the modern conception of
religious liberty.

Williams believed in a variety of natural rights, derived rationally
from the character of natural law. Religious liberty was one of these,
but other rights were also sacred. Government must guarantee lib-
erty of persons, by which he meant freedom from arbitrary pun-
ishment or restraint, and liberty of “estates,” by which he meant
right of property. He held that these rights were guaranteed in
Magna Charta, and he was thus among the first of many colonists to
assume that the great English charters incorporated certain natural
rights fundamental to liberty. All these notions add up to a re-
markable anticipation of later American political ideas on natural
rights, compact theory, popular sovereignty, and the separation of
church and state.



44 THE AMERICAN CONSTITUTION

Williams was an extreme radical for his time, and he stood almost
alone in New England, denounced by most magistrates and divines
as a dangerous firebrand. At the end of the seventeenth century,
however, New England society began to lose its oligarchical, theo-
cratic character. As the eighteenth century progressed it assumed
more and more a secular democratic cast. Religious and political
theory reflected these changes, so that after 1700 declarations of
belief in natural rights, compact theory, limited government, popu-
lar sovereignty, and the right of revolution became more and more
common.

One of the earliest writers to reflect the growth of a secular demo-
cratic social order was John Wise, pastor of the church at Ipswich,
Massachusetts, and lifelong champion of popular causes. In 1717
Wise published his Vindication of the Governmnent of New Eng-
land Churches, a defense of the Congregational system of church
organization against certain Boston ministers who had agitated for
a close-knit hierarchical church system. Wise was concerned in the
first instance entirely with church government, but he made as well
an interesting inquiry into the foundations of the secular state in
order to support his argument. He openly borrowed his political
ideas from Samuel Pufendorf, the noted German writer on inter-
national law whose De Jure Naturae et Gentium had appeared in
1672. John Locke’s Second Treatise of Government would have
served his purposes better, but apparently Wise was not acquainted
with this work.

As Roger Williams had done, Wise turned natural-law theory
into a powerful defense of individualism, liberty, and even democ-
racy. Natural law, Wise said, emanated ultimately from God himself.
In the state of nature men had possessed inherent rational capacity
to discover natural law. They also possessed an inherent political
equality and a body of natural rights of which no man could right-
fully be deprived. Because some men violated natural law, men were
driven into combination for their common safety. The state, Wise
emphasized, was a mere instrument of human convenience, not any
divinely sanctioned agent of God’s will. Therefore in covenanting
together the people had a right to determine their own form of gov-
ernment and to alter it at will. Of the three forms of government,
democracy, aristocracy, and monarchy, Wise thought democracy
to be the best, since it gave recognition to man’s natural equality
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and was best calculated to protect society against tyranny and
despotism.®

In the course of the eighteenth century natural-law and com-
pact theory assumed a position of increasing importance in the minds
of colonial statesmen, lawyers, and clergymen. Educated colonials
in New England, and the other colonies as well, read and adopted
as their own the ideas of Locke, Harrington, Milton, Sidney, Pufen-
dorf, and the other notable political theorists of the day. Locke,
hardly known in America before 1740, became familiar to the gen-
eration of Americans before the Revolution. The New England
clergy in particular filled their sermons with references to the law
of nature, government by compact, natural rights, and the right of
revolution.

To this body of ideas the colonists added one of their own—the
notion of a written constitution. Since the days of the Mayflower
Compact and the Fundamental Orders of Connecticut they had
been accustomed to form governments upon written compacts.
The idea of a written instrument of government was strengthened
by the later charter grants to Rhode Island, Connecticut, and Mas-
sachusetts, and by the various written proprietary charters, notably
Penn’s Charter of Liberties of 1701.

The colonists thus became accustomed to viewing the charter
as a visible embodiment of the compact setting up government,
which specified and guarantced certain natural rights, presumably
derived ultimately from natural law and reserved to the people.
The frame of government and the rights specified in the written
constitution could not lawfully be altered by the government. The
constitution, in other words, was supreme, and government was
fixed and limited by its terms.

On the eve of the Revolution Emmerich de Vattel's Law of
Nations, published in London in 1758, became known in the colo-
nies and attracted much interest.’® Significantly, Vattel emphasized

9 Because the Vindication was republished n 1772 and had some circulation at
that time, Wisc has sometimes been described as the father of the Revolution It is
doubtful whether his influence upon the revolutionary era was large in any direct
sense, for the Vindication in certain passages attacks the right of revolution as con-
trary to natural law. The passages on rebellion and revolution appear to be confused
and contradictory

10 Emmerich de Vattel (1714-1767) was a Swiss diplomat, jurist, and writer on in-
ternational law. He emphasized the customary practice of states as well as natural
law as the origin of international law.
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the importance of a fixed written constitution which could not be
altered by the legislature. He also drew a sharp-distinction between
the fundamental constitution, which he regarded as supreme, and
mere legislative enactments, which must conform to the written
constitution.

Colonial theories of natural law and natural rights, compact,
written constitutions, and the right of revolution bore fruit in the
Revolutionary era, when they formed the legal basis of the colonial
argumcnt against England. Patrick Henry’s Reqolvcs, John Dickin-
son’s essays, and Jefferson’s ideas as set forth in the Declaration of
Independence all were applications of well-matured colonial ideas
upon natural law and natural rights.

THE INFLUENCE OF SIR EDWARD COKE

Sir Edward Coke, the great seventeenth-century authority on the
common law of England, also contributed substantlally to colonial
ideas on limited government. In his Institutes, Coke contended thar
the Magna Charta had embodied certain fundamental principles of
right and justice, and that the common law contained a further ex-
pression of the same principles. Magna Charta and the common law,
he argued, were therefore supreme law, having such force that they
controlled both the king and acts of Parliament.

Coke’s opinion in Dr. Bonham’s Case, delivered in 1610, when
Coke was Chief Justice of the King’s Bench, contained a notable
expression of this viewpoint. An act of Parliament had authorized
the London College of Physicians to license the practice of medi-
cine in the City and empowered the college to punish physicians
practicing without the required license. When one Dr. Bonham
appeared before Coke on appeal on a charge of having violated the
statute, the Chief Justice held Dr. Bonham innocent upon the
grounds that the law in question was void. He went on to observe:
“And it appears in our books, that in many cases, the common law
will control acts of Parliament, and sometimes adjudge them to be
utterly void; for when an act of Parliament is against common
right and reason, or repugnant, or impossible to be performed, the
common law will control it and adjudge such act to be void.”

This case upon casual examination appears to be a seventeenth-
century application of the doctrine of judicial review. Actually,
it may not be so regarded. The modern American concept of ju-
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dicial review has to do with the power of a court to hold an act of
a coequal legislative body invalid as repugnant to the Constitution.
In Coke’s day, however, no clear-cut idea of Parliament as being
strictly a legislative body had yet emerged, nor had the later no-
tion of the separation of powers any hold upon political thought at
the time. Coke was thus upholding the validity of one set of courts,
those of the common law, as against another, the High Court of
Parliament. Notwithstanding this, the case certainly contains the
idea that the common law embodies the principles of natural law
and natural right, and that it therefore can control the acts of an
important agency of the government.

Coke became the principal legal authority in colonial America
in the eighteenth century, in part because his Institutes and Com-
mentaries on the Common Law were among the very few legal
works accessible to colonial lawyers, in part because many colonists
studied law at the Inns of Court in London, where Coke’s ideas
were still given wide currency, even though many of them were
no longer generally recognized in English practice. Coke’s notion
that the common law and Magna Charta reflected natural law and,
could therefore control acts of Parliament thus gained wide ac-
ceptance in America, even though the doctrine was generally re-
jected in England after 1700.

The best evidence for this statement is the Writs of Assistance
Case, which occurred in Massachusetts in 1761, on the very eve of
the Revolution. A writ of assistance was simply a “John Doe”
search warrant; that is, it permitted the bearer to search virtually
any premises at virtually any time. The English government often
issued them to customs officers to facilitate search of warehouses,
ships, and private dwellings, their use having been authorized by an
Act of Parliament of 1662.

Writs of assistance, like other writs, were issued in the name of
the king. Hence, when George II died in 1760, the writs of colonial
customs officials had to be renewed, so as to bear the name of the
new sovereign, George II1. At this time, the British government was
already tightening the enforcement of commmercial regulations,
much to the resentment of colonial merchants. When the Massa-
chusetts customs officials applied to the Superior Court of the colony
for new writs, certain Boston merchants determined to resist their
issuance, and they retained James Otis, a young Boston lawyer of
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the day, to represent them. The case came before the Superior Court
in 1761, and Thomas Hutchinson, recently appointed Chief Justice,
heard the case.

Otis advanced the argument that writs of assistance were illegal,
since they violated a fundamental principle of the common law
—that every man should be secure in his own home. As the writs
were authorized by an act of Parliament, the statute was also illegal,
for it contravened the common law, which was supreme. Otis’
actual words to the court as reported by John Adams were:

Thus reason and the constitution are both against this writ. . . .
No Acts of Parllament can establish such a writ; though it should
be made in the very words of the petition, it would be void. An act
against the Constitution is void.

As authority, Otis cited Dr. Bonham’s Case and Coke’s works. Thus
on the eve of the Revolution an American lawyer, citing Coke, had
contended that the common law constituted a kind of supreme law
for England, and that acts of Parliament violating its principles
were void, a clear defense of the doctrine that legislative power is
limited by higher law. Otis lost his case, but the important thing
1s that he made the argument. Three years later, he used the same
reasoning in the attack on the Sugar Act, at the opening of the
Revolutionary crisis.

THE COLONIES IN THE EMPIRE

Although the colonies were in most respects internally autono-
mous, they were but small units in a vast and complicated imperial
system, which by 1763 was the greatest the world had seen since
the day of the Roman Empire. The British government, however,
awoke only gradually to the fact that its subjects had created a
far-flung network of colonies requiring some control and adminis-
tration. The main outlines of commercial policy first appeared in
the so-called Navigation Acts, enacted between 1660 and 1696,
while the administrative machinery of the empire was not complete
until after 1700.

The policy and attitude evolved by Britain toward her new em-
pire was commercial rather than imperial in the modern sense.
That is, London officialdom was not interested in political control
of the colonies for its own sake, or for taxes or military power.
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Rather, Britain viewed the colonies as a great commercial reservoir,
to be exploited for the benefit of English traders and the material
prosperity of the mother country. Mercantilism, the body of eco-
nomic theories about trade and empire which gained currency in
the latter seventeenth century, emphasized the importance of a
favorable balance of trade and the importance of colonies as markets
and as sources of raw materials.

The Navigation Acts, anticipated by Cromwell and enacted
formally between 1660 and 1696, reflected the prevailing mercan-
tilist trend of thought. They embodied three main principles: First,
all trade with the “plantations” must be in English or colonial ships
manned by English crews or colonial crews. Second, certain colonial
products, the so-called enumerated commodities, must be shipped
to England alone; these included tobacco, sugar, indigo, rice, cot-
ton, and naval stores. Third, the plantations must, with certain ex-
ceptions, take their imports only from Britain, this rule being in-
tended to give English merchants the bencfits of the middleman’s
position in continental exports to the colonies. The Molasses Act
of 1733 placed an additional restriction on colonial trade; it required
all sugar and molasses imported into the colonies from other than
British plantations to pay a duty of sixpence per gallon. This statute,
passed at the instance of absentec West Indies plantation owners,
was intended to give the British sugar islands a monopoly in sugar
production for the colonial rum industry.

Largely because England’s interest in the colonies was commercial
rather than political, the development of colonial administrative
agencies procceded in a comparatively unplanned and haphazard
fashion, no single agency ever being charged with the primary func-
tion of colonial government and administration until the very eve of
the Revolution. By the early eighteenth century, however, six
principal agencies of the British government in London shared the
responsibility for administering the colonies: the Secretary of State
for the Southern Department, the Privy Council, the Board of
Trade, the Treasury and Customs Office, the Admiralty, and
Parliament.

The cabinet officer immediately charged with the administra-
tion of colonial affairs was the Secretary of State for the Southern
Department. This official was one of two secretaries for foreign
affairs whose duties were theoretically interchangeable, but by cus-
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tom and convenience the Sccretary of State for the Northern De-
partment confined his activities to the north of Europe, while the
Sccretary of State for the Southern Department was concerned
mainly with the region south of a line drawn roughly from Paris
to Constantinople. After 1704, American affairs were also placed
in the Southern Department.

The power of the Secretary over colonial affairs rested mainly
upon his appointment of colomal governors. In practice he gave
little attention to their duties, once they had taken office. The Secre-
tary’s interest in the colonies was confined to military affairs, for-
eign policy, and piracy, while matters relating to commerce and
trade were turned over to the Board of Trade for study and recom-
mendation. Between the Board and the Secretary there was a con-
stant exchange of papers and information, and a fairly well recog-
nized division of interest obtained.

Since the Secretary of State enjoyed the right of approach to the
king, his office functioned as a clearing house between the king and
other parts of the English government. This increased his im-
portance in colonial administration, for all petitions, suggestions,
and requests for the royal favor passed through his hands. All mat-
ters relating to colonial affairs were also relayed by him to the
proper official. Thus if Parliament sought information from the
Board of Trade, the request was presented through the office of
the Secretary.

Although the Secretaries of State were usually competent men,
it was unforrunate that they were so little informed about colonial
matters. The Duke of Newecastle, for example, who occupied the
office from 1724 to 1748, was interested mainly in English party
politics and cared little abour America. The other duties of the
Secretaries were so burdensome that they had little time for ad-
ministrative detail and policies. It was administration of this kind
which accounted for the fact that English officials eventually fell
completely out of touch with American problems.

The Board of Trade was in theory a mere advisory body; actually,
however, it was more directly and exclusively concerned with
American matters than any other agency. The Board’s immediate
predecessor was the Lords of Trade, a committee of the Privy
Council erected in 1675, when Crown officials were just becoming
aware of the desirability of a more positive and coherent colonial
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policy. The Lords were placed in direct charge of American affairs,
and for some years administered their duties with efficiency. They
strengthened the customs service, placed the proprietaries under
more direct control, and took steps toward the unification and cen-
tralization of the entire colonial system. After the Glorious Revo-
lution, however, the Lords ceased to function effectively, and in
1696 King William replaced it with the “Lords Commissioners of
Trade and Plantation,” a sixtcen-man body better known as the
Board of Trade.

The Board had a great variety of duties. the most important be-
ing the instruction ()f colonial governors, control of colonial pa-
tronage, the review and disallowance of colonial legislation, assist-
ance to the Privy Council in appeals from the colonial courts, and
advice to the Crown and Parliament upon matters of colonial policy.

Although the Board did not appoint colonial governors, it none-
theless was charged with instructing them in virtually all questions
of policy except foreign affairs, military matters, and piracy. In
practice, it carried on a constant correspondence with the gov-
ernors, advising, admonishing, and seeking information to be for-
warded to other governmental departments in need of it. While
the Board’s supervision over the governors was in theory purely
advisory, its prestige was usually great enough for it to command
respect for its policies. It had no removal power, but it sometimes
could and did force the removal of governors who violated its in-
structions too flagrantly.

The Board also had some control over royal patronage within
the colonies. By established custom, its nominations for members
of the governors’ councils were accepted by the Crown, and it
sometimes was able to control the appointments of royal governors,
although here its wishes were very often ignored by the Secretary
of State.

The power to review and disallow colonial legislation was nom-
inally lodged in the Privy Council; actually, however, the Council
mvarlably referred colomal legislation to the Board for i investiga-
tion, and then abode by the Board’s recommendations as a matter
of course. Colonial legislation went into effect immediately upon
being signed by the governor, but the king reserved the right to
“disallow” statutes within a prescribed time. In Pennsylvania the
charter required that all laws be submitted within five years to the
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Crown, which might then nullify them within six months after
they were received; in Massachusetts the time allowed was three
years; and in the royal colonies a statute could be disallowed at any
time after passage. Disallowance differed from the modern veto in
that its effect was to repeal a law already in operation rather than
to block the proposed enactment of a law.

The Board’s decisions on disallowance were in general guided
by well-defined principles. It was quick to disallow encroachments
upon the royal prerogative, such as the colonial triennial acts pro-
viding for automatic meetings of the assembly. It also disallowed
laws which were considered to be inconsistent with fundamental
principles of English law and justice. In this category were the vari-
ous acts which attempted to classify slaves as personal property.
It usually disallowed laws regarded as detrimental to British com-
mercial policy, and those which it felt endangered the welfare of
the colonies enacting them. Thus, the Board refused its assent to
the Virginia Land Act of 1707, which permitted the patenting of
two hundred acres of land per taxable servant imported. It also
frowned upon badly drawn, obscure, and absurd laws.

Some four hundred acts of colonial legislatures were recom-
mended for disallowance by the Board between 1696 and the out-
break of the American Revolution. The Board was sometimes ex-
ceedingly dilatory in the performance of its duties; laws were often
disallowed after they had been in effect for years and had already
accomplished their intended purpose. Yet with all its weaknesses
disallowance constituted one of the few genuine checks which the
British government exercised upon the internal life of the colonies.
In general, the Board was attentive to its review of legislation, and
arrived at its judgments only after grave consideration.

The function of disallowance was in some degree anticipatory
of the role which the Supreme Court of the United States was to
play with respect to state legislation at a later date. An agency of
the central government reviewed legislation passed by local legisla-
tures and decided whether or not it was in accordance with the
fundamental law of the central government. It is true that the Su-
preme Court is a judicial body, reviewing the decisions of inferior
courts rather than legislative enactments as such, and that it passes
upon state legislation in the light of a written constitution. Yet the



A CENTURY OF COLONIAL GOVERNMENT 53

essential idea of harmonizing local legislation with central supreme
law obtains in both instances.

The Board also played an important role in advising the Privy
Council on appeals from the colonial courts. It was usually given
the task of investigating disputed facts or questions of policy behind
cases on appeal, and as a rule its recommendations were accepted by
the Council.

Upon occasion, the Board furnished both factual information
and advice to the various ministries and to Parliament, a function
of some consequence, particularly at those periods when the Board
possessed sufficient prestige to make its recommendations effective.
Board members often had seats in the Lords or Commons, a fact
making relations with Parliament fairly intimate. The Board fre-
quently submitted information to Parliament on request, and it
sometimes even successfully recommended the passage of speciﬁc
pieces of legislation for the colonics.

Since the Board posscssed only advisory powers, its importance
in the last analysis was dependent upon the quality of the men who
served on it, their prestige, and their relations with other branches
of the government. The original Board included John Locke, the
famous statesman-philosopher, and William Blathwayt, a man en-
dowed with an extraordinary knowledge of colonial affairs, as
well as two members of the House of Commons and two members
of the Privy Council. lts prestige was therefore very high. After
1714, however, few men of distinction served on the Board, and
its importance entered upon a long decline. Appointment in 1748
of the Earl of Halifax as President of the Board gave the body
renewed significance. After 1751 Halifax was a member of the
Board and of the Cabinet at the same time. After 1763 the Board
again became unimportant, and it was abolished in 178:.

Nominally, at least, the Privy Council had two important func-
tions with respect to the colonies. These were the review of colonial
court decisions and the disallowance of colonial laws. The Privy
Council had once been an important exccutive body, but by 1700
the full committee had ceased to be anything more than a cere-
monial body. Its theoretica] functions were actually performed by
a series of committees, whose acts the Counclil ratified as a matter
of course.
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The Committee on Appeals of the Privy Council was a court of
last resort for the American colonics. If one party to a colonial
action was dissatisfied with the decision of the court of highest re-
sort in the colony, he could petition the governor to grant an ap-
peal to the Council. Ordinarily, the governor’s instructions limited
such appeals to civil cases involving /200 or more, although ap-
peals were occasionally granted in criminal cases. The Council as
a matter of course transferred such cases to the Committee on Ap-
peals, which in turn usually referred the facts to the Board of
Trade. As a rule, the Committee embodied the Board's finding in
its decision, although occasionally it exercised some independent
judgment. The Committce’s decisions were then promulgated as
the decisions of the king-in-council.

Certain principles were observed regularly by the Committee
and the Board in arriving at decisions. As far as possible, opinions
were rendered in accordance with the local law of the colony in
question, unless some fundamental rule of Inghsh procedure or
justice were involved. The Committee sought to protect English
subjects against grave miscarriages of natural justice, and it also
attempted to use appeals as a method of controlling the adminis-
tration of justice in the colonies. Certain common colonial legal
practices were definitely frowned upon—for example, evidence by
affidavit, general verdicts, improper jury procedure, and the like.

Although the Committee attempted to function efficiently as a
supreme court for the empire, its jurisdiction was subject to seri-
ous weaknesses. The expensc of appeals was great. Numerous docu-
ments and records and occasionally even witnesses had to be sent
to England. English solicitors must be retained to argue the case
before the Committee and the Board of Trade. The cost of an ap-
peal often amounted to several hundred or even several thousand
pounds.

Appeals sometimes took years to carry through to a final judg-
ment. For instance, the Stanton Case, which arose in Rhode Island,
required ten years from petition to verdict. Moreover, the colonial
courts, like other departments of the colonial governments, often
resented outside interference with their jurisdiction, and in extreme
instances, sometimes actually refused to give effect to the orders
of the Council. For example, in Frost v. Leighton, taken on appeal
from the Massachusctts Courts in 1735, the Council reversed a two-
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hundred-pound judgment which had been assessed against Leighton
for cutting timber upon the public lands in Maine, although
Leighton had a license to do so. The Privy Council ordered a re-
fund and a new trial. After three years of dallying, however, the
Superior Court of Massachusetts refused either to give the necessary
order for a new trial or to restore Leighton his £200. When Gov-
ernor Belcher and the Council failed to give him any relief, Leighton
obtained a second order from the Privy Council directing Frost
to pay the disputed sum immediately and ordering the governor
and council to “support the royal authority.”

The treasury and customs commissioners in London controlled
the colonial customs service, which was not separated from that of
Great Britain until 1767. A body of customs officials confusing in
variety appointed by the Crown and responsible to the treasury—
collectors, surveyors, naval officers, controllers, and the like—gradu-
ally grew up in the colonies, these officials being charged with the
enforcement of the Navigation Acts and the collection of the duties
imposed therein. Heading the American customs was a surveyor-
general, who exercised a gencral supervisory authority over all
colonial customs houses. In 1709, the continental colonies were
divided into a northern and a southern department, a separate sur-
veyor-gencral being appointed for each. Ilach customs house was in
charge of a collector, whose principal function was the enforcement
of the navigation laws and the collection of the duties incidental
thereto. The resident naval officer performed much of the work
of clearing vessels entering or leaving the port, this official being
responsible not to the customs office but to the Crown.

In 1696 the High Court of Admiralty in England, acting on in-
structions from the Privy Council, created eleven vice-admiralty
courts in the American colonies. The colonial vice-admiralty courts,
which were subject to the High Court of Admiralty and the Ad-
miralty Board in England, were given control of the usual marine,
prize, and salvage causes, as well as certain cases arising out of viola-
tion of the various acts of trade. They remained an important
agency of British control in America until the Revolution and suc-
ceeded in building up a substantial body of American admiralty
law, most of which was later adopted by the federal courts under
the Constitution.

Finally, Parliament exercised an uncertain degree of authority
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over the colonies. The theoretical extent of Parliamentary author-
ity in America hardly concerned British officials at all before 1763,
although colonial writers occasionally discussed the matter. Some
colonists held that the colonies were not part of the realm of Eng-
land but merely part of the king’s domain and were therefore not
subject to acts of Parliament at all. Others contended that an act of
Parliament might be recognized in a colony in the absence of any
specific colonial legislation on the point. Still others believed that
a colony was subject only to those parliamentary acts which were
in force when the colony was founded.

Such theories had little relation to reality. In practice, many acts
of Parliament had effect in the colonies. Thus, the colonies were
subject to the various Navigation Acts passed by Parliament from
Cromwell’s time onward and to the acts erecting a colonial customs
service and the Admiralty Courts. Several important statutes were
directly concerned with the internal affairs of the colonics. Among
these were the three statutes prohibiting certain classes of colonial
manufacturcs: the Woolens Act (1699), the Hat Act (1733), and
the Iron Act (1750); the act fixing the value of foreign coins in the
colonics (1708); the act establishing an intercolonial post office
(1710); the act making colonial realty and slaves chargeable with
debts (1732); the colonial Naturalization Act (1740); the act ex-
tending the Bubble Act to the colonies (1741); and the act for-
bidding the issuance of paper money by the New England colonies
(1751).

These parliamentary statutes werc for the most part concerned
with major considerations of imperial policy. Parliament legislated
only on the major affairs of the empire at large; it was not interested
in the purely domestic internal affairs of any one colony.

When the vast complex mechanism of the British Empire in the
eighteenth century is examined, it appears that the empire had
become something very like a modern federal state. The govern-
ment at London controlled matters of general imperial importance,
while local affairs were left to the care of the provincial govern-
ments. Thus, London was concerned with the commerce and trade
of the empire, and with defense, Indian affairs, the post office,
and money. These functions upon examination appear to be re-
markably like those later delegated to Congress by the Constitution
of the United States. Only one important power accorded Congress
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was not exercised by the British government. That was the right
of taxation, the very right which caused such an uproar in the
Revolutionary era.

No political theorist before 1765 recognized the empire for the
federal state it had become. English legalists still thought of the
colonies as subordinate political corporations and held that Parlia-
ment and the Crown were supreme over them. The theory of di-
vided sovereignty, upon which American federalism was later to
rest, had not as yet been formulated. The empire was a federal state
in practice but not in theory.

EARLY ATTEMPTS AT IMPERIAL REORGANIZATION

Though on the whole the empire’s governmental mechanism
worked smoothly enough, it was subject to certain difficulties. A
very important one was the general absence of unity and coherence
in colonial administration, a situation arising mainly because no
single agency in Britain was in control of American affairs. While
the Board of Trade was largely concerned with colonial matters,
it had only advisory authority and hence could enforce no unity
in administration or policy. Other officials, the Secretary of State,
for example, regarded colonial matters as of incidental importance
in relation to their other duties; as a result they were usually badly
informed on colonial affairs and gave them burt little attention.
Division of authority among many officials resulted in a general
absence of any sense of responsibility for colonial policy and a
disinclination to undertake the reform of colonial administration.
This situation explains in part why colonial affairs were allowed
to drift along for threc-quarters of a century after 1689 with little
attention given the development of a more logical, unified, and
rational colonial system.

A second difficulty arose out of the conflict between local pro-
vincial interests and the larger interests of the empire. Each of the
various colonies tended quite naturally to adopt a narrow and pro-
vincial view of its rclations with the mother country, considering
questions of war, trade, land, and Indian relations strictly in the
light of its own interests. This attitude exasperated London officials,
who looked upon these problems in the light of the larger welfare
of the empire and the prosperity of the mother country. This con-
flict of interest focused in the interminable quarrels between gov-
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ernors and assemblies upon money matters, defense, Indian affairs,
and the like. Since, for reasons already explained, the assemblies
usually more than held their own in these differences, provincial
interests more often than not triumphed over what London officials
conceived to be the larger imperial welfare.

There were in general two possible remedies for this situation.
One solution, some form of imperial absolutism, repeatedly sug-
gested itself to exasperated British officialdom. Under this plan, the
existing colonies might well be combined into a small number of
larger royal colonies. Were the existing colonies permitted to con-
tinue, then, at the very least, proprictary and charter governments
would be abolished and a uniform pattern of royal government
imposed on all colonies alike. In any cvent, colonial autonomy
would be virtually ended, local administration being placed in the
hands of royal officials paid and directed from London. The assem-
blies would either disappear or be greatly reduced in importance.

The other solution would nowadays be termed “dominion gov-
ernment.” It would involve the erection of an intercolonial federal
government in America to handle common problems. This gov-
ernment would maintain an army and a navy, treat with the In-
dians, handle western lands, operate a post office, and possibly coin
money. It would support itsclf either by direct taxation or by levies
upon the various component governments. The administrative du-
tics of London would be reduced to a minimum, although English
officials would exercise a general supcrvision, retaining cnough con-
trol to protect British interests.

There were great difficulties in the way of cither royal absolutism
or colonal dominion government. London officials were interested
only sporadically irr the problem of colonial administration, while
the prevailing divided responsibility for the colonies made it diffi-
cult for any single agency to propose and carry through a com-
prehensive plan of reform. The almost total absence of any sense
of cultural or political unity among the American colonies, before
1763, was a fatal stumbling block to the development of dominion
government, for the colonies lacked any desire for sustained co-
operation in the handling of their common problems. In spite of
these difficulties, however, two attempts at voluntary colonial fed-
eralism and one attempt at royal absolutism were made before 1763.

The earliest attempt at voluntary colonial co-operation occurred
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in 1643, when Massachusetts Bay, Plymouth, Connecticut, and
New Haven formed the Confederation of New England. While
the various New England colonies were fearful and jealous of one
another, they were nonetheless drawn together by the Indian men-
ace, fear of the Dutch and French, certain boundary problems, and
common religious interests. Rhode Island and the New Hampshire
towns were not permitted to join the Confederation, for Massa-
chusetts still hoped at this time to enforce her title to these settle-
ments.

The Confederation’s articles of union called the Confederation a
“firm and perpetual league of friendship for offense and defense.”
Each colony was to send two commissioners to meet with the dele-
gates from the other colonies once a year and in emergencies. The
comnussioners were to clect one of their own number as a presiding
officer. They could declare war, make peace, and settle boundary
disputes with the consent of any six of the eight delegates. The
articles also guaranteed the mutual return of fugitive servants and
the extradition of criminals, two provisions later incorporated in
the Constitution of the United States.

Though the Confederation was of some importance for a time,
it was sabotaged from the start by Massachusetts Bay, which felt
itself stronger and more important than the other colonies. The
Bay Colony negotiated independently with the French in Arcadia,
handled its own Indian problems, and in 1652 refused to co-operate
in a projected war against the Dutch voted by seven commissioners.
The Restoration of 1660 in England, which re-established some
measure of direct English control over the colonies, also dealt a
severe blow to the Confederation’s vitality, and Connecticut’s an-
nexation of New Haven further weakened the league. The com-
missioners continucd to meet occasionally, however, until Massa-
chusetts lost its charter in 1684, when the Confederation was
formally dissolved.

The one important attempt to establish unified royal absolutism,
extending from 1675 to 1689, culminated in the erection of the
Dominion of New England in 1686. When the Lords of Trade
were established in 1675 they at once began working toward closer
royal control over the colonies. They discouraged the establishment
of any additional proprietary colonies and sought means for con-
verting existing proprietaries and charter colonies to the royal type,
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They were forced to make an exception in the proprietary grant to
William Penn in 1681, but as already observed, they hedged the
grant about with several restrictions intended to bring the new col-
ony under certain royal controls. Meantime, in 1679, New Hamp-
shire was converted to a royal colony, and in 1682 the Lords blocked
a proprietary grant for Florida. Two years later, after lengthy
judicial proceedings, the lords secured the annulment of the Massa-
chusetts charter of 1629, in order to reduce the semi-autonomous
Puritan republic to some degree of royal authority.

This policy of royal centralization came to a head in 1686, when
the Crown established the Dominion of New England. Apparently
modeled on absolutist French Canada, the Dominion dissolved all
existing governments in the New England colonies, New York, and
New Jersey, and united the colonies involved under a single royal
government. A governor and council, both appointed by the Crown,
were the sole governing bodies; there was no provision for a legis-
lature. The governor and council were given power to promulgate
laws in the name of the king, to tax, and to provide for the admin-
istration of justice. Sir IX<dmund Andros was named governor of
the Dominion.

The Dominion of New England failed mainly because the tradi-
tion of colonial self-government was already too well established to
be destroyed in such summary fashion. New Englanders remained
in a state of silent animosity to the new regime and seized the first
opportunity to destroy it. That opportunity came in 1689, when
news of the Glorious Revolution reached America. The former
colonies of the Dominion immediately rose in rebellion, and in the
name of King William imprisoned Andros and his subordinates as
agents of the deposed James 1I. The Dominion disappeared over-
night.

William 111 wisely allowed the colonies to reassume their old
identity and autonomy. Only in Massachusetts were matters some-
what changed. The Crown refused to restore the trading company
charter, and instead issued a new charter in 1691. While most fea-
tures of the old government were retained, the governor was now
appointed from England and the colony was obliged to send its
laws to England for review. Under the new charter Plymouth and
Maine were incorporated in Massachusetts,
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NEED FOR IMPERIAL REORGANIZATION AFTER 1750

After the Dominion’s failure, no further concerted attempt at
colonial reform was projected by British officials until the close of
the Seven Years’ War in 1763. England in the early eighteenth
century was preoccupied with her protracted struggle with France
for control of North America, and could pay little attention to
colonial government. Meanwhile the old habits of colonial self-
government, limited only by the imperfect controls of the British
federal system, were left undisturbed.

In 1754, Benjamin Franklin, aware of the need for greater colo-
nial co-operation in certain common problems, proposed the erec-
tion of what was in effect a sclf-governing confederation for the
colonies. The occasion was the Albany Conference, composed of
delegates from the northern colonies called together by the Board
of Trade to negotiate with representatives of the Iroquois Indians,
in order to cement the very valuable mllltary alliance with that
tribe. Franklin, a delegate from Pennsylvania, obtained the adop-
tion of a resolution that some union of the colonies “was absolutely
necessary for their preservation.” He then presented a plan of union,
which the congress adopted and recommended to the various
colonial assemblies.

The Albany Plan was essentially a scheme for a federal govern-
ment for all the continental colonies. There was to be a “grand
council,” composed of delegates elected by the various provincial
assemblies. Very cleverly, Franklin provided that the number of
delegates from any one colony was to be dependent upon the size
of the monetary contribution which that colony made. There was
to be a “president-general” appointed by the Crown as executive
officer. To this government the respective colonies were to delegate
the powers to raise military and naval forces, to make war and
peace with the Indians, to regulate trade with the tribes, to control
the purchase of Indian lands, and—significantly—to levy taxes and
collect customs duties.

Franklin’s plan of union was foredoomed to failure. Not a single
assembly accepted the plan. It appealed neither to the colonies nor
to the Crown. To the colonists it seemed to involve too much a sur-
render of local prerogative to the central government, and they
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wanted none of it. On the other hand, British officials probably
would have rejected the plan for the opposite reason: to them it
seemed to concentrate too much power in colonial hands and
strengthen colonial autonomy too far. Franklin reported that in
England it was “thought to have too much of the democratic” in it.

Though the Albany Plan thus failed of adoption, Franklin’s pro-
posal was nonetheless significant, for it is the first clear evidence
that the colonists were groping their way toward the conception
of federalism later embodicd in the American constitutional system.
The Articles of Confederation and the Constitution later delegated
to a central government substantially the same group of powers as
Franklin’s plan had proposed be delegated in 1754.

It is also possible that the adoption of Franklin’s proposal would
have averted the revolutionary crisis which shortly arose out of
Britain’s attempt to reorganize her colonial system. The Albany
Plan was essentially an anticipation of the scheme of dominion gov-
ernment evolved in the British Empire in the twentieth century.
Successful operation of the dominion system would have solved
the problem of imperial organization for an indefinite period, and
would have averted the strains which became so apparent in the
Seven Years’ War and which led directly to the attempt at imperial
reorganization.

Some attempt to reform the imperial structure was virtually in-
evitable, and if the colonies would not initiate the movement, sooner
or later the attempt was certain to be made from London. It was
the inefficient operation of the imperial system during the Seven
Years’ War which finally crystallized the determination of British
officials to impose certain reforms on the empire. During the war,
the prevailing scheme of defense, which allowed each colony al-
most complete discretion in raising and supplying armed forces,
broke down completely, and the Navigation Acts were also fla-
grantly violated. Such a state of affairs was intolerable to Britain.
At the same time, the Peace of 1763 paved the way for an attempt
at reform, for it cleared the French from North America and al-
lowed Britain to pay some attention to colonial policy, undistracted
by the French conflict. In 1763, therefore, London, deeply dis-
satisfied with the existing colonial system, launched a far-reaching
plan of imperial reorganization. The attempted reform led directly
into the American Revolution.
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The American Revolution

THE rorces producing the American Revolution were exceedingly
complex, and even today historians are not in general agreement
upon them. The immediate cause was the attempted British reform
program inaugurated at the close of the Seven Years’ War, in which
Britain sought to bring the colonies under more direct control. The
attempt at reform was inspired by British disgust with colonial de-
fense measures and American evasions of the Empire’s commercial
restrictions.

Behind this disgust there lay a changing conception of empire.
British officials were abandoning the older ideal of mercantilism
for a new conception—that of imperialism. Mercantilism had sought
colonies as markets and sources of raw materials, and was interested
in political control only as incidental to these ends. Imperialism,
the newer policy, sought colonies primarily as a means to greater
political, financial, and military power, ends to be achieved through
sharper and more cfficient political and military control of the col-
onies and a program of direct taxation.

The British reform program affected adversely the economic in-

terests of nearly all classes of colonists. Merchants, lawyers, and
63
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land speculators were particularly affected, however, and they led
the attack on the earlier Parliamentary measures.

The underlying basis of the American objection to the British
program was undoubtedly a conviction that the new measures would
prove economically ruinous, but in accordance with Anglo-Saxon
tradition the colonists couched their objections very largely in con-
stitutional and legal terms. This led to a protracted debate between
England and America as to the fundamental nature of the empire’s
constitutional system. The developing crisis thus had somewhat the
appearance of a lawyers’ quarrel, though it is scarcely conceivable
that the colonists would have pursued the argument so vigorously
had they not felt the immediate severity of the new rax laws and
the commercial menace of tighter trade regulations.

Colonial resistance to Britain was intensified by a growing Amer-
ican sense of independence, and an awareness of cultural and eco-
nomic divergence between America and England. The destruction
of French control in Canada removed much of the old sense of
military insecurity and dependence on Britain, while their growing
population and economic power gave the colonists an additional
sense of self-sufficiency. Many Americans were also coming to real-
ize how profoundly Britain’s culture and economic interests dif-
fered from those of the colonists; they saw that their economic,
social, and political institutions were in many respects entirely un-
like England’s. This rcalization contributed substantially toward a
breakdown in sympathy, respect, and understanding between the
colonists and the mother country. Thus, one underlying cause of
the Revolution was the growth of a distinct and independent Amer-
ican culture and a growing American awareness of that cultural dif-
ference. -

The quarrel with Britain brought to a climax long-standing so-
cial and class conflicts within the colonies, between the wealthy
planter and merchant classes on the one hand and the small farmer,
laborer, and artisan groups on the other. These conflicts involved
differences over land systems and quitrent, defense of the frontier,
the support of established religion, the franchise, and the like. Even-
tually the middle and lower classes came to identify their animosi-
ties toward the ruling groups with hatred for Britain, and after
1774 they formed the core of the revolutionary Patriot Party. The
great merchants and landed gentry, though at first they had led
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the attack on British tax and commercial measures, eventually drew
back from the abyss of social revolution, and with some very im-
portant exceptions, notably in Virginia, the colonial elite became
Tories and supported Britain in the Revolutionary War. The Revo-
lution was therefore an internal social upheaval as well as a political
break with Britain.

However, while the Revolution was a conflict based on economic
and social as well as political grounds, the constitutional crisis was
of great significance in American history. It brought colonial po-
litical ideas on natural rights, compact theory, legislative limitation,
and fedcralism to maturity and fixed them firmly in the American
mind. Immediately following the Revolution the political concepts
developed and expressed during the crisis found application in the
creation of state governments, the Articles of Confederation, and
the federal Constitution of 1787.

GRENVILLE’S REFORMS: THE SUGAR AND STAMP ACTS

Whatever the more remote causes of the Revolution, the imme-
diate crisis was prec1pltf1ted by the attempt of the ministry of George
Grenville to impose certain reforms upon the administration of the
colonies. Colonial military co-operation with Britain, based upon
voluntary appropriations by the colonial assemblies, had all but
collapsed in the Seven Years” War. Grenville and his associates there-
fore concluded, with much justice, that since the colonies would
not voluntarily defend either themselves or the Empire, regular
British troops must be sent to the colonies. As Britain had already
incurred a heavy indebtedness in defense of the Empire, and since
her tax burden was considered already too heavy, the ministry de-
termined to levy taxes on the colonies to pay for the new army. In
addition, Grenville decided to tighten enforcement of the custom
laws, a step which might be made to yield still further revenue.

The ministry was also concerned with the problem of the trans-
Allegheny West. Extensive colonial migration into this region ap-
peared to be imminent, and such a development might injure British
speculative landholdings on the seaboard, prejudice imperial rela-
tions with the Indian tribes controlling the valuable fur trade, and
ultimately build a new colonial world too remote for effective Brit-
ish control. Grenville therefore determined to check western settle-
ment for the moment,
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The ministry resorted to three principal measures to accomplish
these ends: The Proclamation of 1763, the Sugar Act of 1764, and
the Stamp Act of 1765. The Proclamation of 1763 closed the frontier
west of the Alleghenies to further settlement and forbade further
land purchases or patents in the region. Although the decree was
of slight constitutional significance, it greatly annoyed colonial
land speculators and western settlers.

The Sugar Act, however, provoked powerful constitutional ob-
jections in the colonies. The statute levied a duty of threepence
per gallon on molasses imported into the colonies, and it also levied
small duties on a variety of other imports, among them sugar, indigo,
coffee, wines, calicoes, and linens. On the surface there was nothing
revolutionary in the character of these duties, for England had long
imposed small tariffs upon the colonies for the regulation of trade,
and under the Molasses Act of 1733 Britain had levied a duty of six-
pence per gallon on molasses imported into the colonies from other
than the British West Indies.

What was revolutionary in the Sugar Act was the statement in
the preamble of the statute that the procceds were to be applied
toward “defraying the expenses of defending, protecting, and sc-
curing the colonies.” In other words, the Sugar Act was a revenuc
measure, not a regulation of trade, and thus it raised the whole ques,
tion of the power of Britain to tax the colonies.

The ensuing uproar against the law was inspired not only by nice
legal theories, but also by the conviction that the law would prove
ruinous to colonial commerce and industry. Although the law low-
ered the duty on molasses, this was done to facilitate enforcement
by reducing the incentive to smuggling. Strict enforcement of the
duty, the colonists believed, would destroy the molasses trade and
the manufacture of rum, thus bringing ruin to the whole structure
of colonial commerce.

The colonial constitutional argument against the Sugar Act found
cogent statement in a famous pamphlet by James Otis, a young
Boston lawyer who had first attracted attention with his argument
in the Writs of Assistance case in 1761. His pamphlet The Rights
of the Colonists Asserted and Proved began with an inquiry into
the origins of government. He mentioned with approval Harring-
ton’s assertion in Oceana* that government is “evidently founded

1 See Note 3, p. 38,
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on the necessities of our nature,” but warned that “the natural lib-
erty of man is to be free from any supreme power on earth .

but only to have the law of nature for his rule. . . .” It follow Ld
that power, even the power of Parliament, was not arbitrary but
was merely a declaration of natural law, which Otis identified closely
with the divine law of God. “Should an Act of Parliament be against
any of His natural laws, which are immutably true, their declaration
would be contrary to eternal truth, equity, and justice, and conse-
quently void.” Recapitulating his argument in the Writs of Assist-
ance case, he asserted that where an act of Parliament was obviously
against natural right and equity, “the judges of the executive courts
have declared the Act ‘of a whole Parliament void,”” an evident
reference to Dr. Bonham’s Case. And he concluded, “That acts of
Parliament against natural cquity are void. Thar acts against the
fundamental principles of the British constitution are void.” These
words embodied ideas long familiar to New England minds: the
supremacy of natural law, the idea of a supreme constitution, the
doctrine of natural rights, and the limited power of human govern-
ment.

It would be an error to insist that Otis saw clearly the whole
theory of judicial review, as later exercised in the American courts.
He was interested in the 1dea of lunited government, the doctrine
that the legislature was controlled by natural law and the constitu-
tion, and his reference to the coyrts was evidently incidental. Yet
the fact of that reference illustrates clearly that the doctrine of
judicial review sprang directly out of the political philosophy of the
American Revolution.

Ous then asserted that since the Americans had no representa-
tion in Parliament, that body had no power to tax the colonies. Thus
he assumed the deputy theory of representation and rejected the
English conception that Parliament virtually represents the entire
Empire. A difference in the respective theories of representation in
America and Britain, traceable to the action of early seventeenth-
century Virginia and Massachusetts in substituting clected deputies
for the actual presence of all electors in the legislature, was at last
coming into the open.” The American and English conceptions of
representation were to be dramatically revealed as irreconcilable.

Otis also saw clearly a point not yet discerned by many Ameri-

2 On the early development of the deputy system of representation, see pp. 31-32.
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cans—that there was no essential constitutional difference between
external and internal taxation. The alleged distinction Otis declared
to be entirely specmus The Sugar Act was taxation—and as such
was as obnoxious in principle as any internal excise.

While the colonies were resounding to the attack on the Sugar
Act, Parliament in February 1765 passed the Stamp Act, the second
revenue measure in Grenville’s series of imperial reforms. This law
provided for excise duties, to be paid by affixing revenue stamps
upon a variety of legal documents, bills of sale, liquor licenses, play-
ing cards, newspapers, and so on. The dutics ranged from one half-
penny to six pounds and were required to be paid in specie. Here
was no abstract question of constitutional right. The duties were
direct and heavy. They touched nearly every aspect of commercial
and industrial life in the colonies, and the power of Parliament to
lay them immediately became of vital concern. The indignation
which swept the seaboard produced a flood of pamphlets, tracts,
and resolutions, nearly all of them setting forth essentially the same
arguments as Otis had advanced the previous year.

At the suggestion of Massachusetts, a colonial conference known
as the Stamp Act Congress, to which nine colonies sent dclegates,
was held in New York in October to protest against the law. This
marked the first time that so many of the colonies had resorted to
voluntary concerted action for a political purpose. In a sense, the
meeting was a forerunner of the Continental Congress.

The Stamp Act Congress adopted a series of resolutions, the work
of John Dickinson of Philadelphia, conservative in phraseology and
full of polite protestations of loyalty to the Crown. However, their
polite phraseology was a mere facade for a number of sharp and
ominous political observations. The British government was re-
minded that the king’s subjects in America were “intitled to all
the inherent rights and liberties of his natural born subjects within
the kingdom of Great Britain,” and that it was “the undoubted
right of Englishmen, that no taxes be imposed on them but with
their own consent, given personally or by their representatives.”
The people of the colonies, said the resolutions, “are not, and from
their local circumstances cannort be, represented in the House of
Commons,” and hence “no taxes ever have been, or can be con-
stitutionally imposed on them, but by their respective legislatures.”



THE AMFERICAN REVOLUTION 69

The Stamp Act, the resolutions concluded, had “a manifest tend-
ency to subvert the rights and liberties of the colonists.”

More sweeping and more ominous were the resolves submitted
in May 1765 to the Virginia House of Burgesses by a fiery young
backwoods radical, Patrick Henry. It was on this occasion that
Henry reputedly cried that “Caesar had his Brutus, Charles I had
his Cromwell, and George 111 . . . ,” at which point he was in-
terrupted by cries of “Treason! treason!” from outraged conserva-
tives. His Resolves were a powerful statement of the whole colonial
argument. They claimed for Virginians all the rights, privileges,
and immunities of Englishmen by virtue of the charters granted by
James 1, and asserted that “taxation of the people by themselves”
is “the distinguishing characteristick of British freedom, without
which the ancient constitution cannot exist.” They stated that “the
General Assembly of this Colony have the only and sole exclusive
right and power to lay taxes and impositions upon the inhabitants
of this Colony.” In short, Henry identified resistance to British
authority as loyalty to the Crown and a defense of British authority
as treason to the colony—a claim destined to be heard from the lips
of many a revolutionary patriot within the next ten years.

Several of the most important colonial arguments appeared in
pamphlet form. Pamphlets then functioned as a public forum, much
as the newspaper and radio do today, and they attracted a wide
audience. The flood of pamphlets that poured from the pens of
colonial writers expressed substantially the ideas of the Stamp Act
Congress and the Virgmia Resolves.

One of the most brilliant and influential pamphlets was that of
Governor Stephen Hopkins of Rhode Island. Like other American
writers, he observed that the British government was founded on
compact and that the colonial charters guaranteed “all the rights and
privileges of free-born Englishmen.” One of those rights was im-
munity from taxation except by consent of lawfully elected rep-
resentatives. Those “whose Property may be taken from them by
taxes, or otherwise, without their own consent,” he said, “are in the
miserable condition of slaves.”

Hopkins then presented the British Empire as a great federal state
in which “each of the colonies hath a legislature within itself, to take
care of its Interests . . . yet there are things of a more general



70 THE AMERICAN CONSTITUTION

nature, quite out of reach of these particular legislatures, which it is
necessary should be regulated, ordered and governed.” These things,
among them commerce, money, and credit, were properly in the
keeping of Parliament. This notion of a division of authority was a
realistic appraisal of the actual srate of atfairs within the empire; yet
few men of 1765 had the vision to sec rcality so clearly. Not until
John Dickinson popularized the notion of a federal state two years
later did the federal idea gain wide acceptance in America.

Other colonial writers rested their case upon the supposed dis-
tinction between external and internal taxation which Otis and Hop-
kins had already attacked as specious but which still had much
currency. Daniel Dulany, distinguished Maryland lawyer, legis-
lator, and plantation aristocrat, accepted the distinction but at the
same time attacked the thcorv that the colonies were virtually rep-
resented in Parliament as “a mere cobweb, spread to catch the un-
wary, and intangle the weak.” Richard Bland, a lcader of the Popu-
lar faction in the Virginia Iouse of Burgesses, who also confined
his attack to internal taxation, declared: “I cannot comprehend how
Men who are excluded from voting at the Election ()f Members of
Parliament can be represcnted in that Assembly . . .” He conceded
that the colonies were subordinate to the authorlrv of Parlmmcnt
but “subordinate I mean in Degree, but not absolutely s0.” He even
implied cautiously the possibility of rebellion against injustice.

The points in the argument advanced against the Stamp Act may
be summed up somewhat as follows:

Most of the resolutions and pamphlets attempted to return to first
principles of government. Nearly all colonial thinkers accepted the
idea of a state of nature in which men were naturally free, and they
accepted the compact theory of the state as the beginning of free
government.

They also assumed the existence of a supreme British constitution,
to be found in a variety of documents from Magna Charta to the
Bill of Rights. Their own charters they regarded as contractual,
embodying the principles of natural law and natural right and grant-
ing them all the rights of freeborn Englishmen.

They upheld the doctrine of limited government. While they
admitted that Parliament was the supreme legislature of the empire,
they insisted that Parliament had no power to violate natural law
or natural right, which they identified with the great principles of
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English liberty, the English constitution, and the colonial charters.

In attacking the power of Parliament to tax the colonies they
accepted the American doctrine of deputy representation and repu-
diated the idea that the colonists were “virtually represented” in
Parliament.

A few colonial writers, notably Stephen Hopkins, presented a
federal conception of the empire, the power of Parliament being
represented as properly confined to matters of broad imperial in-
terest, while local internal affairs were dealt with by the colonies’
own governments. Most colonists, however, were as yet confused
about the extent of parliamentary authority. In this they could
doubtless sympathize with the position of the Massachusetts General
Court, which in October 1765 stated that “it by no means ap-
pertains to us to presume to adjust the boundaries of the Power of
Parliament, but boundaries there undoubtedly are. . . .”

On the whole, it w4ll be seen that these ideas were exceedingly
conservative in the literal sense. Unlike the ideas put forward in
many revolutionary movements, they made no attack upon the
existing body of symbols and ideas commanding loyalty to the state,
nor did they attempt to formulate a new body of political phi-
losophy. The colonists merely took the theories laid down by
Hooker, Milton, Harrington, Locke, and Vattel, propagated among
them by their own clergy and lawyers, and applied them to the cur-
rent controversy. To Americans the statesmen in London, and not
themselves, were the revolutionaries. Westminster, not Boston,
New York, or Philadelphia, had launched an attack upon the prece-
dents of a century and a half of colonial growth.

REPEAL OF THE STAMP ACT; THE DECLARATORY ACT

Not all of the colonial reaction to the Stamp Act took the form
of high-flown appeals to constitutional theory. There was rioting
and street fighting, inumidation of tax collectors, and the begin-
nings of a merchants’ and consumers’ boycott directed against Eng-
lish products. London merchants, their trade badly injured, clam-
ored for repeal. All this had its effect upon the government in
London. The ministry of the Marquis of Rockingham, which suc-
ceeded that of Grenville in 1766, was not averse to discrediting the
work of men now out of power, and it therefore determined upon
repeal of the law.
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Before the act was repealed, however, an extensive debate in both
houses of Parliament revealed how greatly the thinking of British
statesmen was at odds with that of their American cousins. Almost
without exception, the lords and gentlemen of Parliament were un-
able to understand either the American conception of direct rep-
resentation or the idea that there were limits to the authority of
Parliament over the colonies. Lord Mansfield, for example, held
that the British legislature “represents the whole British Empire,
and has authority to bind every part and every subject without the
least distinction.” Lord Lyttleton stated the case for the unlimited
authority of Parliament very brilliantly with the remark that
all states . . . the government must rest somewhere, and that must
be fixed, or otherwise there is an end of all government. . . . The
only question before your lordships is, whether the American
colonies are a part of the dominions or the Crown of Great Britain?
If not, Parliament has no jurisdiction, if thcy are, as many statutes
have declared them to be, they must be proper subjects of our
legislation.”

Lord Lyttleton’s rejection of federalism as incomprehensible was
a good argument in the abstract, for it rested upon the assumption
that within the state there must be some one supreme authority,
without which there would be chaos. If sovereignty is supreme
authority, it is by definition destroved when divided. Yet Lyttle-
ton’s argument lacked realism; for however convincing his logic,
the British Empire had in fact become a federal state, and the Ameri-
can colonies had long exercised a considcrable degree of sovereign
autonomy.

In the debate in Commons, most members were unwilling to ac-
cept the American doctrine of deputy representation. George Gren-
ville, author of the Stamp Act, declared for the complete sovereignty
of Parliament and added that “taxation is a part of the sovereign
power.” Another member stated that “enacting laws and laying
taxes so intirely go together that if we surrender the one we lose
the others.” With reference to the claim that taxation and repre-
sentation were inseparable, a third member said: “I thought that
argument had been beat out of the House. There never was a time
when that Idea was true.”

However, America was not without friends in Parliament. In
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the Commons the great William Pitt lent the weight of his immense
prestige to the American cause. He upheld the supremacy of Parlia-
ment, but almost alone among Englishmen he insisted at the same
time that “taxation is no part of the governing or legislating power.”
He followed this assertion with a direct attack upon the whole
theory of virtual representation, which he called “the most con-
temptible idea that ever entered the head of man.” In the House of
Lords, Lord Camden put forth the same idea with the statement
that “taxation and representation are inseparable;—this position is
founded on the laws of nature.” Camden alluded to the American
doctrine of limited government in his categorical claim that “the
legislature cannot enact anything agamst the divine law.”

The shrewdest commentary upon rhe whole conflict was made
by Edmund Burke, in after ycars to become known as the grear
English champion of American rights. On parliamentary raxation,
he pointed out that “some of the Charters declare the Right, others
suppose it, none deny it.” But he saw “a real Distinction in every
Country between the speculative and practical constitution of thar
country . . . The British empire must be governed on a plan of
freedom, for it will be governed by no other.” The colonies, he con-
tinued, “were mere Corporations, Fishermen and Furriers, they are
now commonwealths. Give them an interest in his [the king’s|
Allegiance, give them some Resemblance to the British Constitu-
tion . . . ,” and American loyalty would then follow as a matter
of course.

Burke was issuing a warning that if dead constitutional theories
were allowed to blind Parliament to the fact that the colonies were
rapidly becoming great and powerful states, then the empire was
headed for disaster. The colonies were not corporations, but great
states, whose population, commerce, and industry were thriving and
whose economic and social order was now powerful enough to
stand alone, even if British politicians were unaware of it. Their
requests for frcedom from taxation and for internal autonomy were
demands, however confused, that this situation be recognized.
Should British statesmen persist in their failure to recognize it, the
empire’s disruption was highly probable.

At the end of a lengthy debate, Parliament repealed the Stamp
Act, but it was a surrender of convenience, not of principle; for
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Parliament accompanied repeal with the emphatic words of the
Declaratory Act affirming the absolute supremacy of Parliament
over the colonies “in all cases whatsoever.”

THE TOWNSHEND ACTS, COLONIAL OPPOSITION

The words of the Declaratory Act were largely ignored in the
rejoicing in America upon the repcal of the stamp dutics. But
Parliament had not abandoned the principle of colonial taxation.
In 1767, a new shift in the ministry brought Pitt, now Earl of
Chatham, into office as prime minister. As he was too sick to play
an active role in the government, actual power fell to young Charles
Townshend, Chancellor of the Exchequer. Townshend prepared to
take advantage of the distinction certain Americans had raised be-
tween external and internal taxation, a distinction which admitted
the legality of the former while denying the legality of the latter.
Since Benjamin Franklin, in his famous examination before the
House of Commons on the Stamp Act of 1766, had also drawn the
distinction, Townshend might be excused for his assumption that
the colonists would not seriously object to the raising of revenuc
through duties levied on colonial imports.

The Townshend Revenue Act, which was passed by Parliament
in June 1767, accordingly levied a scries of duties upon glass, red
and white lead, painters’ colors, tea, and paper imported into the
colonies. While the manner of collection was not different from
those older duties incident to the enforcement of the Navigation
Laws, the law’s preamble specifically stated that it was a revenuc
measure for “the support of civil government, in such provinces
as it shall be found necessary.” The law was an undisguised tax
measure, not a commeércial regulation.

The Americans were alarmed particularly by Townshend’s pro-
posal to use the proceeds of the law to create a colonial civil list,
from which colonial governors and judges would receive their
salaries. This struck directly at the hard-won control which the
assemblies had come to exercise over the colonial governors. If the
governors were given independent salarics and a civil list inde-
pendent of assembly control, much of colonial autonomy would be
destroyed.

Another statute sponsored by Townshend and passed at this
time created a separate five-man board of customs commissioners
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for the American colonies. The ministry hoped to administer the
customs more efficiently by this reform, and oddly, it believed this
would help reconcile the Americans to the new tax program. The
colonists, however, saw the board merely as another instrument of
sharpened British control and unconstitutional taxation. The board,
seated at Boston, immediately became a source of additional irrita-
tion to the resentful colonsts. Still another Townshend statute
created new admiralty courts and specifically authorized the hated
Writs of Assistance in customs cases.

Colonial opposition to the Townshend measures was intense and
took the form of merchant boycotts and mob action as well as
pamphleteering. And true to the Anglo-Saxon legalistic tradition,
the colonists did not neglect constitutional argument. There now
appeared one of the most brilliant interpretations of the colonial
position written during the entire Revolutionary controversy, The
Letters of a Pennsylvama Farmer, by John Dickinson. Appearing
serially in several newspapers of America for some weeks begin-
ning in November 1767, the letters almost immediately won the
attention and respect of a wide audience.

Dickinson’s convincing argument began with an attack upon
the supposed distinction between external and internal taxation.
No such difference could be admitted, instead he held that Parlia-
ment had no authority “to lay upon these colonies any tax what-
ever.” He admitted that Parliament had in the past levied certain
charges incident to the regulation of trade. These were in no way
taxes, however, for their main purpose was the regulation of com-
merce, and the dutics were purely incidental to that end. To Dick-
inson, there was a profound difference between the power to regu-
late commerce and the power to tax. That Parliament properly
could regulate the trade of the colonies no one denied; that it could
tax the colonies in any guise, Dickinson utterly denied.

This statement clearly implied that two types of governmental
powers were exercised within the empire, those properly exercised
by Parliament, and those properly exercised by the local or colonial
governments. Here was plainly a federal conception of the British
Empire. Dickinson went on to describe the empire as it had in fact
existed for a century—a great federal state with a practical dis-
tribution of authority between local and central governments. The
description did not fit the elaborate constitutional theories of the
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gentlemen in London, but it did fit that “practical constitution”
to which Burke had referred.

The Farmer played no small part in leading the colonists toward
an understanding of the federal principle, shortly to become a
cornerstone of the American constitutional system. The Constitu-
tion of 1787 was to embody much the same distribution of authority
between local and central governments as Dickinson had set forth
twenty years carlier.

Dickinson also emphasized heavily the doctrine of the supremacy
of the constitution and the requirement that government operate
within the limitations there imposed. In one famous passage he in-
quired rhetorically, “For who are a free people®” and then gave this
stirring answer: “Not those over whom government is reasonably
and equitably exercised, but those, who live under a government so
constitutionally checked and controuled, that proper provision is
made against its being otherwise exercised.” In summary, Dick-
inson expounded the two principles which are the essence of the
American constitutional system, federalism and limited govern-
ment.

Very similar to the ideas in the Farmer were those incorporated
in the Massachusetts Circular Letter, an address by the Massachusetts
General Court to the assemblies of the other colonies informing
them of Massachusetts’ attitude toward the Townshend Acts. The
Circular Letter was adopted in February 1768, after considerable
political maneuvering. It was primarily the work of a radical fac-
tion in the legislature under the leadership of Sam and John Adams
and James Otis. These men had already made the General Court a
hotbed of opposition to the Crown in New England, and the
Townshend Acts gavethem further opportunity to continue their
attacks on royal authority. The actual drafting of the Circular Let-
ter was done by Sam Adams, whose brilliant mind and vitriolic
pen were from that time on to render much service to the extremists
in the colonies.

The Circular Letter was a classic exposition of the twin doctrines
of constitutional supremacy and limited government. Adams began
with the observation that “in all Free states the Constitution is fixed;
and as the supreme Legislative derives its Power and Authority from
the Constitution, it cannot overleap the Bounds of it, without de-
stroying its own foundation.” The British constitution was of this
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sort, and engrafted in it was the “fundamental Law” that what a man
has honestly acquired “cannot be taken from him without his con-
sent.” The Townshend Acts violated this principle because they
were imposed “with the sole and express purpose of raising a Reve-
nue,” and because, since the people “are not represented in the British
Parliament, his Majestys Commons in Britain, by those Acts, grant
their property without their consent.”

These were stirring words, adopted as they were by a vote of
the General Court, and they provoked a wrathful response from
Lord Hillsborough, the Secretary of State for the Colonies. The
Secretary instructed Governor Sir Francis Bernard to order the
General Court to rescind its action on pain of dissolution. In July,
however, the General Court refused to take this step, and Bernard
thereupon dissolved it. The whole incident was a victory for the
radicals, for the Circular Letter was a deliberate move toward con-
certed colonial resistance to British authority. By it, the breach be-
tween Massachusetts and the government in London was definitely
widened.

Legislative remonstrance, colonial boycotts, and declining trade
soon made the British ministry aware of the ominous nature of the
colonial temper. In 1769 Parliament repealed all the obnoxious du-
ties except the tax on tea, with the result that colonial boycotts for
the most part collapsed. By 1770 the crisis precipitated by the
Townshend Acts was at an end.

THE PERIOD OF QUIESCENCE; EMERGENCE OF THE
DOMINION THEORY OF EMPIRE

There now ensued a period of quicscence in the quarrel between
Britain and her colonies, lasting from 1770 to 1773. Many moderate
men in the colonies had become frightened by the frequent outbursts
of mob violence and by the intemperate character of radical lead-
ership. They drew back in alarm from the specter of revolution,
especially abhorrent to conservative men of position and property.
Moreover, the period 1770-1773 was one of revived commercial
prosperity, in which merchants, craftsmen, planters, and farmers
were more interested in making money than in pursuing what now
seemed to be a dead political quarrel with the mother country. Even
the Boston “Massacre” in March 1770 produced little more than a
temporary flurry. It was followed by long months of quiet which
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thoroughly discouraged Sam Adams and other radicals in their efforts
to keep alive the controversy with England.

Toward the end of this period of comparative calm a great de-
bate occurred in Massachusetts between Governor Thomas Hutch-
inson and the legislature on the nature of the British Empire. The
controversy was precipitated by Hutchinson, who would have been
better off to let sleeping dogs lic. In a message to the General Court
in 1773, he tactlessly challenged the whole theory of colonial au-
tonomy. The governor held that the colonies had always admitted
the supreme authority of Parliament and it was absurd to suppose
that there was any limit to the sovercignty of that body. He knew
of no line that could be drawn between the supreme authority of
Parliament over America and the complete 1ndependencc of the
colonies. In Hutchinson’s thinking it was impossible to imagine two
independent legislatures within the same state. The colomal legis-
latures, he said, were merc corporations, similar to those erected
in England, with power to make by-laws for their own convenience,
but completely subject to the supreme authority of the government
in London.

Such a theory was anathema even to the moderates in the assembly.
It gave Sam Adams a fine new opportunity to exercise his pen in
behalf of the radical cause. He now had the audacity to deny that
Parliament had any authority whatever over the colonies. The
original domain of North America, he wrote in the message re-
turned to the governor by the House, was not part of the realm of
England but adhered to the Crown alone, as the king’s personal
property. The king, through his prerogative, had the power to
dispose of his domains as he wished. Queen Elizabeth and James I
and their successors had exercised this right by granting away por-
tions of the royal domain in a series of charters to various of their
subjects. These grants, Adams contended, established a direct re-
lationship between the colonies and the Crown, but they were out-
side the authority of Parliament, not a party to the contract.

Adams then fired at Hutchinson a categorical denial of any par-
liamentary authority whatever over the colonies: “Your Excellency
tells us, ‘you know of no line that can be drawn between the su-
preme authority of Parliament and the total independence of the
colonies.” If there be no such line, the consequence is, either that
the colonies are the vassals of the Parliament, or that they are totally
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independent. As it cannot be supposed to have been the intention
of the parties in the compact, that we should be reduced to a state
of vassalage, the conclusion is, that it was their sense, that we were
thus independent.”

This theory was a remarkable forerunner of the idea of dominion
status which long afterward was to come into being within the
British Empire. It presented the empire as a confederation of sov-
ereign states, a commonwealth of nations, each with its own inde-
pendent government united with Britain only through the person
of the Crown. The theory denied all parliamentary authority what-
ever within the various American colonies. The dominion idea was
to be realized within the British Empire during the late nineteenth
and twentieth centuries, when Canada, South Africa, Australia, and
New Zealand achieved almost precisely the autonomous status for
which Sam Adams had argued in 1773. Obviously, however, Ad-
ams’ theory did not present a realistic portrayal of the British Em-
pire of his own time, and his ideas appeared to be little less than
seditious and treasonable to conservative Inglishmen and loyalist
Americans. Nonetheless the dominion conception of the colonies’
status became more and more prevalent in American thought on the
eve of the final break with England, and it proved ultimately to be
the theory of empire incorporated in the Declaration of Independ-
ence.

THE CRISIS OF 1774 AND THE RISE OF REVOLUTIONARY
GOVERNMENT

In spite of the attitude adopted by the extremists, it is quite
possible that the differences between the colonies and the mother
country might in time have been adjusted had it not been for the
colossal blunder committed by the ministry of Lord North, in May
1773. The venerable East India Company was in serious financial
straits. To rescue it from bankruptcy, Parliament granted it a
bounty on its tea exports to America, thereby making it possible for
the company to sell its tea in the colonies at a price below that offered
by any other importer, including smugglers. As the company pro-
posed to establish its own agents in America, the act threatened to
destroy the lucrative tea business of colonial merchants. The uproar
which followed the passage of the act rivaled even the row over
the Stamp Act.
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The most famous incident was of course the affair since dignified
by the title of the Boston Tea Party. The tea thrown overboard in
Boston harbor that gray December afternoon in 1773 was valued
by the East India Company at more than / 20,000.

In London, the reaction to the Boston Tea Party was one of furi-
ous anger. Parliament under the leadership of the North ministry
prepared immediately to enact a scries of punitive measures to
bring the colonists to their senses and break the power of the radical
party in Massachusetts.

The Boston Port Act, March 31, 1774, closed the port of Boston
unti] the town should make restitution to the East India Company.
The Massachusetts Government Act, May 20, 1774, altered the
charter of Massachusetts in an attempt to bring the colony more
directly under the control of the English government. The assistants
were no longer to be elected by the General Court but appointed
by the Crown. The governor was also given the power to appoint,
without consent of the council, all judges of inferior courts, and
to nominate all judges of superior courts. In the future, also, no
town was to call any meeting of its selectmen other than the annual
meeting without the consent of the governor.

The Administration of Justice Act, May 20, 1774, provided that
in case of alleged felonies committed by Crown officers, magistrates,
and so on, in pursuit of their duties in Massachusetts Bay, trial was,
upon order of the governor, to be moved to some other colony or
to Great Britain. The act was intended to protect officials in the
discharge of their duties by guaranteeing them against the wrath
of colonial juries. The Quartering Act, June 2, 1774, permitted
officials in any colony to quarter royal troops upon the inhabitants
of a town when nccessary. This law was intended to force the
colonists to make adequate provision for housing soldiers wherever
they might be needed; yet clearly it violated one of the traditional
guarantees of the Petition of Right.

The Quebec Act, passed June 22, 1774, although not intended
as a punitive measure, was so regarded in America. The law ex-
tended the boundaries of the Province of Quebec to include the
area north of the Ohio and west of the Proclamation Line of 1763,
and it thus appeared to violate several colonial charters by stripping
the colonies of their trans-Allegheny possessions. The law also ex-
tended religious liberty to the Catholics of Quebec. While this pro-
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vision was of no constitutional or social significance to the seaboard
colonies, it was nonetheless represented by Sam Adams and other
radicals as an attempt to impose the hated Church of Rome upon
Protestant America.

Amid the indignation and determination to resist that swept
America when the so-called Intolerable Acts became known, the
colonists took their first steps toward extralegal or revolutionary
government. Perhaps the earliest move of this kind had occurred in
Massachusetts, when, in November 1772, Sam Adams brought
about the formation by the town of Boston of a “Committee of
Correspondence.” Similar committees were soon established in most
New England towns and in Virginia; and in the agitation against
the Intolerable Acts, the committee system spread rapidly through
all the continental American colonies.

Although the ostensible purpose of the committees of correspond-
ence was innocent enough—they supposedly served to communi-
cate matters of mutual interest to other towns—the committees
from the start assumed duties commonly vested only in sovereign
political bodics. Most important was their attempt to give colonial
boycott agreements the force of law by means of publicity, in-
timidation, and resolutions against offenders. In reality the com-
mittees were revolutionary bodies, taking the lead in concerted re-
sistance to British authority.

These committees soon gave rise to colony-wide revolutionary
governments. Thus in Massachusetts, General Thomas Gage, now
governor of the colony, dissolved the regularly constituted Gen-
eral Court in June,® and the Boston committee of correspondence
thercupon demanded the election of a provincial congress to take
charge of the government of Massachusetts until Parliament and the
Crown should accept their constitutional functions. The provincial
congress met in October 1774, and henceforth the effective govern-
ment of Massachusetts Bay was no longer in the hands of the gov-
crnor and the other regularly constituted Crown officers, but in
the hands of the provincial congress.

Events took a similar turn in the other colonies. In Virginia, the
royal governor, the Earl of Dunmore, dissolved the assembly in

3 At the last session of the old Massachusetts leguslature, held in Salem on June 17,
the assembly hasuly chose five delcgates to the forthcoming Continental Congress
at Philadelphia, while the governor’s sccretary vainly hammered at the locked doors
with the message of dissolution.
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May because of its rebellious temper. Thereupon a portion of the
House of Burgesses under the leadership of Patrick Henry, Thomas
Jefferson, and others, issued a call for an election of members of a
provincial congress to meet in Williamsburg on August 1. By the
close of 1774, all the royal and proprietary colonies except New
York, Pennsylvania, and Georgia had established provincial con-
gresses, and these three colonies took this step the following year.
In the two charter colonies of Connecticut and Rhode leland the
legal governments were so nearly autonomous that no such move
was necessary. The existing governments simply accepted the pa-
triot cause.

In most of the colonics the governor’s dissolution of the regularly
constituted legislature or his refusal to call it into scssion was the
immediate occasion for the erection of the provincial congress. In
some cases, a congress was a rump of the regular assembly, com-
posed of delegates in sympathy with the popular cause. This was
true in Massachusetts, New Hampshire, Delaware, Virginia, and
North Carolina. In New Jersey, Maryland, and South Carolina,
delegates to the congresses were chosen through elcctions held at
popular meetings throughout the colonies.

As noted, the provincial congresses were in fact revolutionary
state governments. Although the members loudly protested their
loyalty to the Crown, they engaged in steady suppression of the
remnants of royal authority in the colonies. Thus the Massachusetts
Congress, late in 1774, took over the tax machinery and the opera-
tion of the courts, and began raising an army for the field. Much
the same seizure of power occurred in all the colonies. The Ameri-
can colonies were now in the process of becoming the American
states, a metamorphosis completed by 1776, some time before the
Declaration of Independence was signed.

THE FIRST CONTINENTAL CONGRESS

While this revolution was going on within the various colonies,
the pyramid of revolutionary government was completed by the
establishment of an intercolonial congress. In September 1774 the
First Continental Congress, called at the suggestion of several of
the provincial congresses, met in Philadelphia. All the colonies ex-
cept Georgla were represented, and some of the most distinguished
men in America were present, among them Sam and John Adams of
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Massachusetts, Stephen Hopkins of Rhode Island, Roger Sherman
of Connccticut, John Jay and Philip Livingston of New York, John
Dickinson and Joseph Galloway of Pennsylvania, George Wash-
ington, Richard Henry Lee, and Patrick Henry of Virginia, and
John Rutledge of South Carolina.

Although the dclegations varied in size and represented colonies
of different territorial extent and population, it was nevertheless
shortly decided that the vote would be taken by states, each state
present having one vote. Thus the principle of state equality was
established, a principle soon to be incorporated in the Articles of
Confederation and later to gain limited recognition in the Constitu-
tion of the United States.

The temper of the Congress, despite its revolutionary status, was
at first somewhat conservative. The delegates were inclined to listen
to men of caution in the persons of Dickinson, Jay, Galloway, and
Rutledge. These men advocated a constructive solution of the im-
perial problem rather than a break with England. The more radical
and revolutionary views of the two Adamses, Hopkins, Lee, and
Henry were thrust temporarily into the background.

For a time the delegates considered a plan of union submitted
by Joscph Galloway of Pennsylvania, not unlike Franklin’s pro-
posals at the Albany Congress some twenty years before. This
plan proposed the establishment of an intercolonial legislature or
“grand council” composed of delegates chosen for three years by
the respective colonial assemblics. A president-general appointed
by the king would preside. The grand council would be “an inferior
and distinct branch of the British Legislature,” and would have
authority over the general affairs of the colonies. Either the British
Parliament or the grand council would enact legislation for inter-
colonial matters, but the assent of both legislatures would be neces-
sary before any statute became valid.

In a calmer day the plan might have been adopted and might have
paved the way for dominion status for America, but the trend was
against conciliatory measurcs. After some indecision the plan was
tabled by a majority of one vote, and the Congress turned toward
more radical proposals.

The first evidence that the extremist faction was obtaining the
upper hand came with the introduction of the Suffolk Resolves, a
series of resolutions of a popular convention in Suffolk County,
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Massachusetts. The Resolves asserted that no obedience was due the
Intolerable Acts and that no taxcs should be paid into the provincial
treasury until constitutional government was restored in the colony.
Their introduction was in reality a successful stratagem to force
the Congress toward a more radical position. Although the Con-
gress took no positive action upon the Resolves, the reaction toward
the measures nonetheless indicated the steady growth of radical
opinion among the delegates.

The Declaration and Resolves of the First Continental Congress,
a series of resolutions adopted by Congress on October 14, showed
how far radical sentiment had progressed in the gathering. This
document, though conciliatory in tone, virtually reiterated the do-
minion conception of colonial status which had been advanced
by Sam Adams in his argument of 1773 with Governor Hutchin-
son and which had become extremely popular among the colonial
radicals. The Declaration and Resolves held the colonists to be “en-
titled to a free and exclusive power of legislation m their scveral
provincial legislatures . . . in all cases of raxation and internal
polity, subject only to the negative of their sovercign. . . .” The
only concession to parliamentary authority was a provision that
“from the necessity of the case, and a regard to the mutual interest
of both countries, we cheerfully consent to the operation of such
acts of the British parliament, as are bona fide restrained to the
regulation of our external commerce. . . .” Apparently this slight
concession to the power of Parliament over the colonies, admitted
as a matter of convenience and not of right, was a necessary ges-
ture by the radicals in Congress to win the support of certain mod-
erate delegates to the resolutions. The Declaration and Resolves
came close to a flat assertion of a commonwealth-of-nations theory
of the empire.

Other provisions of the resolutions amounted essentially to an
assertion of a colonial bill of rights as against even royal authority.
The colonists were declared entitled to “life, liberty, and property,”
and to “all the rights, liberties, and immunities of free and natural-
born subjects within the realm of England.” They were further de-
clared entitled to the common law of England, to the benefits of
such English statutes as had existed at the time of their colonization
and which had been found applicable to American circumstances,
and to all the privileges and immunities granted by the several royal
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charters or secured by their own legal systems. The resolutions
affirmed further the colonists’ right to assemble peaceably, consider
their grievances, and petition the king. They denounced as “against
law” the maintenance of a standing army in any colony in time of
peace without the consent of the legislature of that colony. Finally,
they condemncd appointment of colonial councils by the Crown as
“unconsututional, dangerous, and destructive to the freedom of
American legislation.”

Six days after the adoption of the Declaration and Resolves came
the formation of the Continental Association, the first positive meas-
ure of resistance to British authority taken by the colonics acting
in their united capacity. Through this organization Congress laid
down an intercolonial non-importation agreement against all British
goods, effective December 1, 1774. The slave trade as well was
banned as of the same date. The Congress also threatened to invoke
non-exportation to Britain, to be effective September 1, 1775, un-
less the obnoxious acts of Parliament were repealed. The boycott
was given sanctions by recommending the formation of local
committees “whose business it shall be attentively to observe the
conduct of all persons touching this association.”

With the creation of the Continental Congress, the pyramid of
local, state, and federal revolutionary governments was complete.
However, neither the local committees of correspondence, the pro-
vincial assemblies, nor the Continental Congress before January
1776 laid claim to any regular sovereign political authority. Nor,
at first, was it their overt intention to engage in armed rebellion
against Fngland. Actually, however, they not only steadily carried
out the seizure of authority from agents of the Crown, but in April
1775 they began an armed rebellion against British troops.

THE COMING OF INDEPENDENCE

When the Second Continental Congress met in May 1775, the
battle of Lexington and Concord had been fought, armed clashes
had occurred in Virginia, and the major battle of Bunker Hill was
in the offing. The Congress responded to the challenge by raising
and appointing an army and naming Washington to command it.
In July, the Congress issued a Declaration of the Causes and Neces-
sity of Taking Up Arms, a document prepared by Dickinson and
Jefferson. It disavowed any intention of seeking independence, but
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pledged resistance until Parliament abandoned its unconstitutional
rule in America. The estrangement between England and America
was now complete, though there was a general reluctance in the
colonies to admit the fact. The king’s Proclamation of Rebellion in
August 1775, the Prohibitory Act of December 1775, by which
Parliament declared the colonies outside Britain’s protection and
proclaimed a blockade of all colonial ports, and the steady exten-
sion of military engagements, made reconciliation impossible.
Throughout 1775 most colonials denounced the idea of independ-
ence, but early in 1776 there developed a marked increase in the
sentiment for formal separation from the mother country.

In January 1776, Thomas Paine’s famous pamphlet Comzmon
Sense made its appearance and at once attained extraordinary cir-
culation and popularity. Commiron Sense greatly accelerated the
growth of colonial sentiment for independence, for it went far to
undermine attachment to the English king and loyalty to Britain.

There were two principal idcas in the pamphlet: a slashing attack
upon the institution of monarchy, and a plea for immediate separa-
tion from the mother country. Government, Paine thought, was but
“the badge of lost innocence: the palaces of kings are built on the
ruins of the bowers of paradise.” Human corruption rendered gov-
ernment necessary, but this also offered a clue to the only proper
sphere and function of government: “frcedom and security.” But
how poorly the Iinglish monat chical system accorded with this ideal’
Paine admitted that the English constitution was “noble for the dark
and slavish times in which it was erected,” but its component parts
were nonetheless “the base remains of two ancient tyrannies, com-
pounded with some new republican materials.” The king was a
remnant of monarchical tyranny; the Peers were a remnant of aristo-
cratic tyranny. Only in the Commons were there republican ele-
ments, and upon their virtue depended the freedom of England. But
Paine made it clear that there was far too little republicanism in
Britain to protect freedom and security; the survival of monarchy
hopelessly corrupted the English political system.

The institution of monarchy, Paine added, was a base insult to
intelligent free men. “There is something exceedingly ridiculous,”
he observed, “in the composition of monarchy; it first excludes a
man from the means of information; yet empowers him to act in
cases where the highest judgment is required.” Nature herself dis-
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approved of the principle of hereditary right; “otherwise she would
not so frequently turn it into ridicule by giving mankind an ass for
a lion.” The first kings had been nothing better than “the principal
ruffian of some restless gang,” and the English monarch’s title was
no better: “A French bastard, landing with an armed banditti and
establishing himself King of England against the consent of the na-
tives, is in plain terms a very paltry, rascally origin.” Paine concluded
that “of more worth is one honest man to society, and in the sight
of God, than all the crowned ruffians that ever lived.”

Paine then attacked sentimental loyalty to Britain as stupid. Brit-
ain had founded, nurtured, and protected the colonies from mo-
tives of pure selfishness, “she would have defended Turkey from
the same motives, viz. for the sake of trade and dominion.” Eng-
land was no loving parent; the colonists had fled to America “not
from the tender embraces of a mother, but from the cruelty of
the monster; and it is so far true of FEngland that the same tyranny
which drove the first emigrants from home, pursues their descend-
ants still.”

Further dependence upon Britain, Paine contended, had become
ruinous, “the injuries and disadvantages we sustain by thar connec-
tion are without number. . . .” Submission to Britain “tends di-
rectly to involve this continent in European wars and quarrels; and
sets us at variance with nations who would otherwise seek our
friendship, and against whom we have neither anger nor complaint.”
Moreover the association was commercially disastrous, since in any
European war “the trade of America goes to ruin because of her
connection with Britain.” Dependence was absurd from a political
and governmental point of view: “To be always running three or
four thousand miles with a tale or a petition . . . will in a few
vears be looked upon as folly and childishness—there was a time
when it was proper, and there is a proper time for it to cease.” In any
cevent, “there is something very absurd in supposing a continent to
be perpetually governed by an island.” Every possible argument,
Paine concluded, pointed to the wisdom of immediate separation.
“The blood of the slain, the weeping voice of nature cries, ’tis time
to part.”

Powerful as it was, Paine’s pamphlet did no more than hasten an
already inevitable separation. By 1776 the rebellious colonists had
carried their movement too far to turn back without abandoning
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the whole cause and placing their very lives in danger. They had
organized de facto state and national governments and had shot the
king’s troops, ousted his officials, and desrro\ cd his trade. Concilia-
tion, as Paine had said, was 1mposs1blc Indcpcndcncc was already a
fact, and it remained only to make it true in theory and law as well.

In the spring of 1776 events moved swiftly toward the estab-
lishment of formal independence. On April 6 the Congress declared
all colonial ports open to foreign trade. On May 10 it adopred a
resolution calling upon the several colonies to create regular state
governments. A preamble to this resolution, adopted on May 15.
went even further; it stated that since Great Britain had placed the
colonies outside her protection and made war upon them it was now
necessary that every kind of authority under the Crown should be
totally suppressed and all governmental powers transferred to the
people of the several colomes.

On June 7, Richard Henry Lee, acting 1n accordance with m-
structions from the statc of Virginia, laid the following resolution
before Congress:

Resolved, that these United Colonies are, and of rnight ought to be,
frec and independent States, and that thev are absol\ ed from all
allegiance to the British Crown, and that all connection betwcen
them and the State of Grear Britam 1s, and ought to be, torally
dissolved.

On June 11, Congress referred the forcgomng to a committee of
five men, Thomas Jefferson, John Adams, Benjamin Franklin, Roger
Sherman, and Robert Livingston, who were assigned the task of
drafting a “declaration to the effect of the said resolution.”

It was sull not certain, however, that Congress would adopt a
formal declaration of independence. On the first day of July, the
delegations of only nine states were positively in favor of this move
The Maryland delegation had been instructed late in May to opposc
any such declaration, while in New York, division of sentiment was
so great that the delegates were uninstructed. Members from Penn-
sylvania were also badly divided on the question. John Dickinson,
although loyal to the American cause, opposed a formal break, and
not until the last moment was Frankhn able to swing the delegation
to independence. On July 2, a resolution of independence was finally
adopted by a unanimous vote of twelve states; the New York dele-
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gation, still being uninstructed, did not vote. After some further
debate, the document we know as the Declaration of Independence
was unanimously adopted on July 4.

The Declaration of Independence was mainly the work of Thomas
Jefferson, although Adams and Franklin suggested certain minor
alrerations. The document consists of five parts: an introductory
paragraph setting forth the intent of the Congress in issuing the
Decclaration, a brief statement of contcmporary American political
philosophy, an indictment leveled against the misgovernment of
Gieorge 111, the resolution of independence adopted on July 2, and
the signatures.

The opening paragraph in words of solemn magnificence reveals
at once the purpose behind the Declaration:

When in the course of human events, 1t becomes necessary for one
people to dissolve the pohtical bands which have connected them
with another, and to assume among the powers of the earth the
separate and equal station to which the Laws of Nature and of
Nature's God enntle them, a decent respect to the opmi(ms of
mankimd requires that they should declare the causes which impel
them to the separation

These words reveal the Declaration to have been intended as an
appeal to pubhic opmion—an attempt to draw favorable attention
to the revolutionary cause—among the French, among America’s
friends in Britain, and even among waverers in the colonies. Treason
15 at best an ominous business, and the Congress was determined that
Great Brirain and not the revolting colonies should stand condemned
before the bar of world public opinion.

Jefferson nexe presented a condensed statement of the natural
law—compact philosophy then prevalent in America:

We hold these truths to be sclf-evident, that all men are created
cqual, that they are endowed by their Creator with certain unalien-
able rights, that among these are life. liberty, and the pursuit of
happmc.ss. That to secure these rights, governments are instituted
among men, deriving their just powers from the consent of the
govcrncd That whenever any form of government becomes de-
structive of these ends, it is the right of the pcople to alter or to
abolish 1t, and to mstitute new government. . . . Prudence, indeed,
will dictate that governments long established should not be changed
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for light and transient causes, . . . But when a long train of abuses
and usurpations, pursuing invariably the same object, evinces a de-
sign to reduce them under absolute despotism, 1t is their right, it 1s
therr duty, to throw off such government, and to provide new
guards for their future securiry.

There are four fundamental political ideas here: the doctrine of
natural law and natural rights, the compact theory of the state, the
doctrine of popular sovereignty, and the right of revolution. These
conceptions were common to nearly all seventeenth- and eighteenth-
century natural-law theorists, but Jefferson’s phraseology was closcly
modeled on John Locke’s Second Treatise. Several of Jefferson’s
most telling phrases were borrowed directly from Locke’s essay.
Jefferson had in fact succeeded admirably in condensing Locke’s
fundamental argument into a few hundred words.

Jefferson’s declaratmn that “all men are created equal™ is of
special interest, since later these words were to take on a signiﬁcancc
quite different from their cighteenth-century meaning. In Andrew
Jackson’s day, they became one of the cornerstones of equalitarian
democracy. Indeed, in our own time the words seem to have a self-
evident meaning. However, Jefferson did not intend to lay down
any broad premise of extreme democratic equality. Natural-law
theory did indeed hold that in a state of nature all men were equal
in the possession of certain inalienable rights—*"life, liberty, and the
pursuit of happiness,” as Jefferson pur it. Government was insti-
tuted to protect those rights and could not impair them. It was in
this sense that all men were created equal—equal, that is, before the
law. This concepr did not imply intellectual, moral, or spiritual
cquality, although a later generation imbued with the spirit of
democracy might readit so.

Jefferson’s “life, liberty, and the pursuit of hqppincss” was a
variation from the expression “life, liberty, and property sanc-
tioned by Locke. Why did Jefferson substitute “the pursuit of hap-
piness” for property? The idea was not entirely new. James Wilson,
noted Pennsylvania lawyer and later justice of the United States
Supreme Court, had asserted in a pamphlet of 1774 that government
was founded “to increase the happiness of the governed” and that
“the happiness of socicty is the first law of every government.” The
Virginia Bill of Rights, drafted by George Mason a few weeks before
the Congress adopted the Declaration, also anticipated Jefferson.
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It stated “That all men are by nature equally free and independent,
and have cecrrain inherent rights . . . namecly, the enjoyment of
life and liberty, with the means of acquiring and possessing prop-
erty, and pursuing and obtaining happiness and safety.” One can
only conclude that Wilson, Mason, and Jefferson all rejected the
cmphasis 1 Locke and the common law upon the protection of
property as the fundamental end of government. They belicved
rather that government existed to protect human rights as well as
property rights. Jefferson was among the earliest statesmen of im-
portance in Western culture to draw sharply the difference be-
tween the conservative and liberal conceptions of the role of the
state in human affairs. He believed that even property rights must in
the last analysis yicld before the imperatives of the common social
welfare.

[ronically, Jefferson made his declaration of natural rights in a
soclety w hich countenanced slav ery. Of the signers of the Declara-
tion of Independence a considerable number were slaveholders.
Jefferson was aware of the inconsistency involved in a slaveholders’
avowal that freedom was an inalienable human right, and it was in
part for this reason that he sought to transfer the resp(msxblhty for
slavery ro Britan. Ths onigmal drafr of the Declaration contained a
passage condemnmg George Il for conspiring to perpetuate the
slave trade and slavery in America, U pon the msistence of the dele-
gates from South Carolma and Georgia, the Congress struck this
paragraph out of the final draft, but the implication of natural rights
for the institution of slavery was not lost upon the leaders of the
revolutionary cause. The anmla\/cry movement in America dated
from Rev nlutmmrv days.

The indictment of George 111 was presented by Jefferson to illus-
trate “the long train of abuses” which had spurrcd the colonies to
revolt. Most of the alleged offenses had grown out of issues that
had ansen since 1763 and which involved disputes over the validity
of various acts of Parliament asserting authority over the colonies.
Yet the Declaration attacked the misgovcrnmcnt of George and
said virtually nothing of Parliament. This seeming incongruity oc-
curred because Jefferson and the Congress had come generally
to accept the dominion theory of colonial status, first broached by

Sam Adams in the Great Debate in 1773. This theory, it will be re-
called, presented the colonies as united to Britain only through
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the person of the Crown, and 1t denied all pzlrllamentary authority
over the colonies. The colonists could hardly revolt against a par-
liamentary sovereignty whose very cxistence they denied. Hence,
for good reason, the Declaration mvcxghcd not against Parliament
but against the tyranny of George I, although that mild-mannered
monarch was responsible only in a very minor degree for American
grievances.

The Declaration of Independence consummated the Revolution.
From a constitutional standpoint the Revolution and the Revolu-
tionary War must not be confused. The Revolution was the trans-
fer of power and sovereignty from Great Britain to the states and
to the United Statcs, the shift of authority from agencics of the
Crown to agencies of the states and of C()ngrcss This process was
complete by 1776. The war that followed was fought to confirm it.



v w
Chapter

4

The First State Constitutions and
the Articles of Confederation

THe rora1a110N of legally constituted state and federal governments
was early recognized by patriot leaders as a strategic move in the
revolutionary process. The provincial congresses and the Conti-
nental Congrc%s were mere ad hoc rcvolutlonary bodies, poorly
adapted to everyday matters of government. Moreover, the old
colonial assemblics, some of which survived even until 1776, became
the resort of Torics who worked to impede the Revolution. By es-
tablishing governments recognized as the sole legally constituted
authormcs, the radicals would go far toward winning ascendancy
over their opponents.

In all the states and in the Congress as well, the problem was
solved by drafting a written constitution erccting a government,
providing for its main outlines, and stipulating certain rights re-
served to the pcople. This resort to written constitutions was based
upon tradition and colonial custom. The early colonies invariably
had some kind of written fundamental law setting up government
—either a trading company, proprietary, or royal charter—and this

93
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custom of establishing government under a written constitution had
continued throughout the colonial period. By 1776 the habit of
living under a fundamental supreme law was a century and a half
old in America. Moreover, since the days of the Fundamental Or-
ders of Connecticut the colonists had had some experience with the
actual creation of written constitutions by formal covenant. Tt was
easy to revive that practice now.

Prevailing political philosophy in 1776 also encouraged the crea-
tion of new governments by formal compact. Locke and other recog-
nized philosophers had held that revolution destroyed all existing
social compacts and reduced society to a state of nature, in which
the people were frec to enter into a new compact setting up govern-
ment once more. Locke did not advocate formal written constitu-
tions, but Vartel, whose Law of Nations gained some attention in
America on the eve of the Revolution, insisted that the fundamental
law ought to be a fixed and written document. The revolutionists
were also much concerned with natural rights. They were familiar
with Fnglish charters, notably Magna Charta and the Bill of Rights.
granting certain rights to the pcople, and upon breaking with Britain
they hastened to reaffirm in writing not only the tradmonal]y recog-
nized rights but also certain new “ones—the product of the recent
quarrel with Britain.

THE FIRST STATE CONSTITUTIONS

The Congress very early cncnumgcd the formation of regularized
state governments. In June 1775 it sugocsrcd to the Massachusetts
provincial congress that it would be wise to ercct a new govern-
ment which would restore to the commonwealth the privileges of
the original charter, and in November it made a like recommenda-
tion to New Hampshire and South Carolina. Thus inspired New
Hampshire adopted a very brief, temporqrv constitution in January
1776, and South Carolina did the same in March. In May 1776, Con-
gress ordered the formal suppression of all remnants of royal author-
ity in the states, so that the way was then cleared for the erection
of permanent constitutional systems. Between 1776 and 1780, there-
fore, all the states except two adopted new written constitutions.
In Rhode Island and Connecticut the old charters were still regarded
as acceptable frames of government, and they continued to serve
well into the nineteenth century.
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Judged by later-day standards, the process of constitution-making
was in most instances an exceedingly irregular one. While revolu-
tionary political philosophy emphasized the distinction berween
organic supreme law and mere statute law, the distinction between
a constitutional convention and a legislature was as yet little under-
stood or appreciated. In New Jersey, Virginia, and South Carolina
the revolutionary provincial congresses drafted the permanent con-
stitutions, without secking any new authority from the people and
while engaged in other legislative business. New 1lampshire, New
York, Pennsylvania, Delaware, Maryland, North Carolina, and
Georgia all held special elections for new congresses to draft con-
stitutions, but these conventions also concerned themselves with
legislative matters. In none of the states acting in 1776 and 1777 did
the conventions submut their work to the people for approval;
rather, they merely proclaumed the new constitution in effect.

In Massachusetts, however, the distinction in theory berween a
legislative body and a constitunional convention called to perform
the organic function of drafting the supreme law received dramatic
recognition. The provincial congress first drafted a constitution
in 1777. When submitted to the people, this document was rejected,
i part on the grounds that it was not the product of an organic
convention but had been drafted by the legislature. The congress
then called for the clection of delegates to a separate constitutional
convention. This body met in 1779 and drafted a second constitu-
tion, which was submitted to the people and accepted by the re-
quired two-thirds constitutional majority the following year.

Considerations of theory alone were not always decisive in keep-
ing the other states from following the example of Massachusetts.
ln many states it would have been dangerous to call conventions or
to submit the proposed constitutions to a popular vote. Nowhere
were the radicals in a heavy majority; yet the new constitutions
were intended to place power in their hands. Had the Tories and
modcrates been permitted to vote, they might in some states have
undone the work of the revolutionaries.

Compared with the constitutions of a later day, those of 1776
are notable for their brevity, most of them being but five to seven
pages in length. They provided merely for the skelctal outlines of
government, and save for a few simple restrictions the legislatures
were left to fill in the details, The people had not yet had instilled
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in them the deep distrust of the legislature which was to become
prevalent during the nineteenth century.

Seven of the state constitutions contained separate bills of rights,
while the remainder incorporated certain provisions of this kind.
They sct forth, often 1n declamarory style, the now familiar idea
of natural rights and the compact theorv of the state. Many pro-
visions reflected those in the famous anlth Bill of Rights of 1689;
others were the product of the century-long struggle between colo-
nial legislatures and governors over local self-government. Still
others reflected the recent quarrel between the colonies and Eng-
land; thus Virginia and Massachusetts banned writs of assistance,
while several constitutions prohibited the levying of taxes without
the consent of the people or their representatives. All the bills of
rights incorporated the now traditional guarantees of Magna Charta
and the common law concerning procedural rights and fair trials in
criminal cases.

The Virginia Bill of Rights, drafted largely by George Mason and
adopted in June 1776, has long been recoqm/ed as a masterpicce
of revolutionary political philosophy. This document sct forth the
doctrine of natural rights, the compact theory of the state, and the
right of revolution in language remarkably like that which Jeffer-
son was shortly to employ in the Declaration of Independence.
There followed guarantees of the separation of powers and free
clections, and prohibitions against writs of assistance and rtaxation
without the consent of the people or their representatives. Other
provisions extended the rights of jury trial, moderate bail, and fair
procedure in criminal cases. The document also guaranteed freedom
of the press, espoused the principle of a free militia, declaimed
against standing armiesin peacetime, and ended by enunciating the
principle of religious liberty.

All the constitutions except that of Pennsylvania provided for a
bicameral legislature. The lower house was invariably based upon
district representation; the upper house was usually elected sepa-
rately on the same basis. In South Carolina and Georgia, however,
the upper chamber was elected from and by the lower, while in
Maryland a system of indirect election was used.

The bitter rivalry between governors and assemblies in colonial
times had instilled in the people a deep distrust of the executive, and
the new constitutions reflected this. The governor’s term was short—
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from one to three ycars—and his authority was closely hedged. Un-
der most of the state constitutions the governor was elected by the
assembly and was intended to be its creature, but in New York and
Massachusetts and under the rejected New Hampshire constitution
of 1779 ' the governor was elected by popular vote. Most of the states
made the governor’s veto subordinate to a mere majority of the legis-
lature, although Massachusetts required a two-thirds majority to
override. North Carolina provided merely that bills be signed by the
speaker before becoming law, thus obviating the veto, while New
York vested the vero in a separate Council of Revision composed of
the governor and several judges, a body distinct from the Senate.
[iven the appointive power, by long tradition an executive preroga-
tive, was often drastically 1mp"nrcd by provisions for appointments
by the legislature or council. In New York the appointive power was
given to the governor’s council, in which the governor had but one
vote. In New Jersey the appointive power was bestowed upon the
legislature.

The ascendancy of legislature over executive was in curious con-
trast to another provision, concerning the separation of powers.
Some of the constitutions specified the distinet existence of the three
principal departments of government. Thus the Virginia constitu-
tion provided that “The legislative, executive, and judiciary depart-
ment, shall be separate and distinet, so that neither exercise the
powers properly belonging to the other.” Provisions of this kind
were in part the product of contemporary political thought as ex-
emphfied by Montesquicu,® in part they were the product of more
than a century of colonial practice in which executive and legisla-
ture had derived their authonty from separate and distinct sources,
the Crown and the electorate, and in which the differences between
the two branches had been accentuated by recurrent conflict.

Were the carly state constitutions democratic instruments of
government> By present-day standards the answer is a qualified
No, but they were decidedly more democratic than were the charters

1 New Hampshire wrote four constututions m all during the Revolutionary era
n 1776, 1779, 1781, and 1783 The constitution of 1776 was intended to be temporary;
those of 1779 and 1781 were rejected The consutution of 1783 was adopted the
followmg year

2 Baron de Montesquicu (1689-1755) was a renowned poliical philosopher of the
French Enlightenment. His Spirit of the Laws (1748), m which he argued that
liberty could best be secured by a balance and separation of power between different
governmental functions, had much mfluence in America.
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of colonial times. Most constitutions retained simple property qual-
ifications for the suffrage; all of them set up heavy property re-
quirements for legislators and governors. In Massachusetts, for ex-
ample, the governor must possess not less than £ 1,000 in property,
and members of the General Court must possess £ 300 and £ 100
for the upper and lower houses respectively; in Maryland, deputies
must have /500 in property, senators £ 1,000, and the governor
£ 5,000, including a /£ 1,000 freehold estate. Possession of a simple
freehold was the most common suffrage qualification, but the Penn-
sylvania constitution opened the franchise to all taxpayers and sons
of freeholders.

Many of the colonial religious qualifications for suffrage and for
office were swept away. Also, all of the constitutions guaranteed
religious liberty and equal political rights for all Protestants, while
several extended this guarantec to all Christians, Protestants and
Catholics alike. Several of the constitutions, among them those of
New York, New jcrscv. Pennsylvania, Virginia, and the Carolinas.
expressly provided against compulsory support of any church. In
Maryland the legislature might still appropriate for the support of
various churches, but only in Massachusetts was the way left open
for the continuation of a regularly established state church sup-
ported by direct taxation.

By and large, these provisions were more liberal than those of
the colonial period, and generally they were far more liberal than
those of the same day in Europe. Certainly they were moving toward
the democratic principles recognized in later state constitutions.

An important constitutional practice was the new institution of
judicial review, which, although not embodied in the new con-
stitutions, attained formal recognition in several state cases between
1778 and 1787. Judicial review was fundamentally an outgrowth of
colonial and Revolutionary political philosophy. Its basic postulates
were the supremacy of the constitution, the limited power of the
legislature, and the independence of the judiciary, achieved through
the separation of powers. If one grants that the constitution is su-
preme, that the legislature cannot modify it or act against its pro-
visions, and that the judiciary is an independent branch of the gov-
ernment with the right to interpret the constitution, the ground-
work is established for judicial review—for the right of the judiciary
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to refuse to recognize a legislative enactment which in its opinion
violates the constitution.

Judicial review thus arose out of the revolutionary climate of
ideas. It will be recalled that James Otis, in the Writs of Assistance
Case, had held that an act against the supreme constitution was void,
and that 1t was the duty of the courts to “pass the law into disuse”—
that is, to refuse ro enforee it. Again in 1765 a Virginia county court
actually held the Stamp Act void as contrary to the Britsh con-
stitution and Virginia’s charter rights. While there are several
shadowy carlier state precedents, the first well-authenticated in-
stance, after indcpendence of a state court’s holding a law void
occurred in New Jerscy in 1780. The case, Holnes v. Walton, in-
volved the validity of a legislative act of 1778 providing for six-
man jurics in cases arising out of confiscation of enemy goods. The
New Jersey constitution of 1776 had guaranteed the right of jury
trial in perperuity, and the court held the acr in question void as in
conflict with this provision, since traditionally common-law juries
had been composed of twelve men. In the more famous Trevett v.
IWeeden,a Rhode Island case of 1787, the state supreme court voided
a paper-money force act as contrary to the property guarantees of
the old charter, which still served as the constitution. In still an-
other instance, Bavard ©. Smgleton, a North Carolina case of 1787,
the state supreme court voided an act confirming the titles of per-
sons who had bought lands confiscated from Tories during the
Revolution. After much delay and with evident reluctance, the
court held the act void as contrary to the constitutional guarantees
that “every citizen had undoubtedly a right to a decision of his
property by trial by jury.” There were other state cases prior to
1787 in which the question of judicial review arose, although they
did not actually involve the voiding of statutes as contrary to the
constitution.

The doctrine of judicial review was nor, however, universally
accepted in the Revolutionary era. It was in direct conflict with the
idea of legislative ascendancy, so prevalent at the time, which held
the legislature to be the fundamental organ of government, prop-
erly in control of the other two departments. Both in Trevett v.
Weeden and in Bayard v. Singleton the assertion of the right of
judicial review provoked strong opposition in the assembly. In
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Rhode Island the legislature, controlled by the paper-money inter-
ests, upon hearing of the decision, condemned the court in a joint
resolution, called the judges in for examination, and even sought to
remove them from office. In the North Carolina case, the legislature
also called the court to its bar, but herc the assembly, with some
resistance, finally sustamned the judges’ action. In spite of popular
opposition, however, the doctrine of judicial review persisted. Be-
tween 1787 and 1803 state courts held void state laws in more than
twenty instances, and after 1789 the doctrine of judicial review
passed into the federal judiciary under the Constirution.?

THE ARTICLES OF CONFEDERATION

While the various states drafted constitutions, the Congress took
steps to establish a regular government for the entire nation. Ben-
jamin Franklin, making the first move in July 1775, introduced
into the Congress a plan for a “league of friendship,” which would
have given the Congress much the same powers as were ultimately
delegated to that body under the Articles of Confederation. The
idea was too advanced, however, for the state of opinion at that time,
and Franklin dropped his suggestion.

When, on June 7, 1776, Richard Henry Lec's resolution looking
toward the Declaration of Independcme was introduced into the
Congress, it was accompanied by a resolution that the Congress sct
up a committee to draft a constitution for the “United Colomies.”
The suggestion was adopted, and John Dickmson was placed in
charge of the committee. After some weeks of labor the committee
reported a plan of confederation on July 12.

Some months of intermittent debate followed, during which cer-
tain changes were made in the original draft. The principal points
of dispute on the floor of Congress were the provision apportion-
ing the expenses of the government among the states according to
population and the provision giving Congress power to adjust dis-
puted state boundaries. The conflict between localists and small-
state men on the one hand and nationalists and large-state men on
the other was already taking shape. The states’ rights group won a
most important victory when it secured the introduction of a clause
guaranteeing to each statc “sovereignty, freedom and independ-
ence.”

3 See Chapters 7 and ¢ for the rise of ]udxual review under the Constitution
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The Articles of Confederation were submitted to the states by
the Congress in July 1777, and all the states except Maryland rati-
fied within the next two years. However, Maryland insisted on a
cession of all the states’ trans-Allegheny land claims to Congress be-
fore she would enter the Confederation. These claims, based upon
old royal charters, overlapped in a manner creating serious confu-
sion. Thus Virginia, Pennsylvania, Massachusetts, New York, and
Connccticut all had rival claims to the region north of the Ohio.
Five states—New Hampshire, Rhode Island, New Jersey, Dela-
ware, and Maryland—had no western land claims, and among these
states there was a strong feeling that all western lands were properly
the common possession of the nation and ought therefore to be
ceded to Congress.

In 1779 Congress adopted a resolution which asked that all states
transfer the titles to all trans- Allegheny lands to Congress. New
York made the first important concession in February 1780, releas-
ing its entire western land claim to Congress. \/Iaryhnd convinced
rlmt sinular cessions by other states were only a matter of time, now
vielded and raufied the Articles in March 1781.

The Articles of Confederation were largely a legalization of
the ad hoc government which had developed long before 1781 with
Congress as 1ts center. The Articles placed the full authority of the
Confederation government in the hands of Congress, while the prin-
ciple of state equality in that body, first recognized in September
1774, was also retamed, cach state delegation being allowed but
one vote. The powers granted to C‘ongress were those which it had
already been exercising, and significantly they were essentially those
of Parliament and the Crown under the old empire. Thus Congress
was given the authority to make war and peace, to send and receive
ambassadors, to enter into treaties and alliances, to coin money,
to regulate Indian affairs, and to establish a post office.

Two extremely important powers, taxation and the regulation of
commerce, were withheld from Congress. Both of these powers had
but recently been involved in the dispute with England, and the
new statcs were apparently reluctant to grant them to any central
government. Failure to grant Congress the right to levy taxes obliged
the Confederation to rely upon the system of state appropriations
that had proved so inefhicient in the colonial period. The result
was financial chaos. Before many years had passed statesmen would
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realize that it was impossible to operate even a confederation gov-
ernment effectively unless it had the power to levy taxes and ex-
ercise some control over commercial acuvity.

The Articles made no direct provision for executive authority.
Instead Congress was authorized to establish such “committees and
civil officers as may be necessary for managing the general affairs
of the united states under their direction.” Congress might also
appoint one of their number to preside over Congress, this “presi-
dent” to serve for but one term of one year m any three years. In
practice, the “president” of Congress provcd to be little more than
a presiding officer possessing Jlm()St no executive authority.

Executive authority rested in a series of committees erected to
deal with various prob]cms as they arosc. Some of these, notably
the Committce on Foreign Affairs, the Marmne Committee, the
Committee on Finance, and the Board of War, eventually attained
the status of permanent departments. The basic weakness of this
system lay in the divided character of exccutive responsibility. Iiven
within a given committee there was at first no one individually re-
sponsible for policy, while the multiplicity of the committees cre-
ated—at one time there were nincty-nine—and the overlapping of
the functions of various committees aggravated the confusion.

In 1781, Congress remedied much of this confusion when, after
extensive study, it created departments of Foreign Affairs, War,
Marine, and Treasury, and placed each under a single permanent
secretary. The number of lesser commuttees was also successwel\
reduced. Had the Confederation government lasted, it is probqblc
that the various departments would have drawn together under the
control of a single executive committee or cabinet. Indced, the
Committee of the States, established in 1784, was a step in that di-
rection, although Congress by that time lacked sufficient energy to
inaugurate the idea successfully.

This development leads to the speculation that a parhamentary
cabinet system was in evolution under the Confederation. The
Articles have often been criticized for exccutive fecbleness, yet
those who voice this criticism usually accept the doctrine of sepa-
ration of powers. For the moment the executive was indeed weak;
potentially, however, it was at leasr as efficient as that later provided
under the Constitution, and it was more responsive to popular will.




STATE CONSIITUTIONS AND ARTICLES OF CONFEDERATION 103

Cabinet government, properly corrclated with a two-party system
in the legislature, has many advantages over the presidential sys-
tem, not the least of which are freedom from paralysis in crisis and
greater responsiveness to popular will.

One of the weakest features of the Articles of Confederation was
the lack of a federal judiciary. The central government was given
but four types of jurisdiction over causes, all narrow. Congress was
given power, through an involved process, to establish ad hoc courts
to deal with interstate disputes, should any state, a party to such
dispute, appeal to Congress. The decision of such a court was to
be final, the verdict, by implication at least, having the fotce of an
act of Congress. Congress was given power to settle in a like man-
ner certain cases arising out of private land title controversies in-
volving land grants from two or more different states. In addition,
the Articles authorized Congress to establish courts to try cases of
piracy and felony committed on the high seas, and to establish courts
to determine finally appeals in “cases of captures,” or prize cases.

Congress settled some six interstate disputes during the Confed-
eration period, the most important being a case between Connecti-
cut and Pennsylvania over conflicting claims to what is now western
Pennsylvania. The judicial power thus granted to settle disputes
between the states may be regarded as establishing a precedent for
the like power of the Supreme Court of the United States under
the Constitution of 1787.

How 15 the government under the Arucles of Confederation to
be classified® In some respects, it was like a “league of friendship”
or loose confederation among independent states, each with prac-
tically undepleted sovercignty. The Articles specifically provided
for the “sovereignty, freedom and independence” of the separate
states, evidence that the states were regarded in theory as the ulti-
mate repositories of sovercignty. This provision was incorporated by
amendment in Congress before submission to the states. It is clear
that Congress was aware of its meaning.

Other portions of the Arrticles seemingly support the idea that
they envisioned an association of states each of which would con-
tinue to act in most respects as a free and independent nation. The
provision for the extradition of fugitives from one state to another
is an example. Lxtradition is ordinarily a feature of international
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comity between friendly states in the family of nations; it does not
exist automatically in international law, but it may be established by
treaty.

The Articles also contained a clause by which “full faith and
credic shall be given in each of these states to the records, acts and
judicial proceedings of the courts and magistrates of every other
state”—a form of recognition common among members of the fam-
ily of nations. A marriage performed in New York, for example,
is ordinarily recognized as valid.in France, while a contracr in Massa-
chusetts for sale of land in that state may be enforced in the British
courts in accordance with the provisions of the Massachusetts law.

Finally the Articles provided that the inhabitants of cvery state
were “entitled to all the privileges and immunities of free citizens
in the several states.” Thus citizens of Virginia, for example, might
freely enter and leave the state of New York, might own land, carry
on any lawful business which the state of New York permitted its
own citizens, have the same recourse to the courts, and expect the
same police protection of life and property, and the same guarantees
of liberty and human rights as New York extended to her own peo-
ple. These are again courtesics which sovereign states commonly
extend to one another, sometimes voluntarily, somctimes by treaty.

These three provisions, adapted as they were from international
comity, were to pass over directly into the Constitution of 1787.
As such they live and function at the present time. Obviously, how-
ever, the United States in the twentieth century is no mere league
of sovereign states, nor is there anything left of the doctrine of
complete state sovereignty. The presence of these provisions in the
Articles of Confederation, therefore, can hardly be regarded as con-
clusive evidence that the Confederation was nothing more than a
loose-knit league. Rather it must be said that, although the pro-
visions were adopted from international comity, they have since
proven their value to a rather close-knit federal state.

There is some evidence also that the Articles of Confederation
and acts of Congress were intended to be accorded the status of
law within the various states. Article XIII provided that “every state
shall abide by the determinations of the united states in congress
assembled, on all questions which by this confederation are sub-
mitted to them.” The Articles were also to be “inviolably observed
by every state.” This is in a sense anticipatory of Article VI of the
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Constitution of 1787, which makes the Constitution, treaties, and
acts of Congress the supreme law of the land. At this point, how-
ever, a differcnce appears, for the Articles merely charged the states
with the preservation of the Articles, while Article VI specifies how
the Constitution is to be observed- it is to be enforced in the courts.
Therein lies the vital difference. the Articles made no provision for
their cnforcement as law, while the Constitution does. The very
fact that the Articles could not be enforced as law constituted one
of their most serious weaknesscs.

Alexander Hamilton saw this clearly and must be given credit
for the 1dca that the Articles ought to be enforced as supreme law.
In a New York case in 1784, Rutgers v. Waddington, involving
a conflict berween an act of the state legislature confiscating Tory
property and the Treary of Peace, he arcued thar the treaty as an
act of Congress must be rcmgnucd by the New York courts. He
won his pont, but even so the principle was not given general recog-
nition at the tme.

The weaknesses of the Arucles may appropriately be recapitu-
lated-

Most serious, perhaps, was the failure to dclegate an adequate
group of powers to the central government. Without the power to
tax, the Confederation was forced to depend upon the old levy sys-
tem, which had failed in colomal and Revolutionary times. Levies
upon the states for the most part went unpaid, or were paid only
in part, and the government was thus doomed to operate under the
handicap of chronic bankruptcy. Failure to delegate to the Con-
federation the power to regulate interstate commerce led to disas-
trous “economic wars” among the various states, and made a national
commercial policy 1mposs1b]c It 15 conceivable that, had the power
to tax and the power to regulate commerce been granted to the Con-
federation government, thar government might have succeeded in
overcoming its other weaknesses. Failure to grant these two powers
doomed the Articles.

Almost as serious was the fact that the government was obliged
to depend upon the states as agents for certain necessary functions
of the central government. It is an overstatement to say, as has some-
times been said, that the Confederation depended entirely upon the
states to perform its functions, whereas under the Constitution the
federal government was able to discharge its functions without



106 THE AMERICAN CONSIITUTION

any intermediary. The Confederation government performed many
of its functions without the aid of an agent; for instance, Congress
through its committees sold western lands, carried on foreign affairs
and relations with the Indians, maintained an army and a navy, and
operated a post office.

In two very important respects, however, the states did act as
agents of the Confederation government. First, they supplied the
Congress with revenue. Second, in so far as the Articles and acts
of Congress gave nise to rights, titles, and interests at law, it was
necessary to enforce them in the state courts.

The states failed miserably as agents of the national govern-
ment. They were repeatedly derelict on annual requisitions levied
upon them by Congress—to such an extent that they put the Con-
federation government into chronic bankruptcy. The states were
equally irresponsible as agents for the enforcement of Confedera-
tion law. They flouted the Treaty of Peace of 1783 with England:
their legislatures violated its provisions at will, while their courts
generally refused to recognize any rights other than those arising
under the laws of their own respective states.

The solution lay in the elimination of the states as agencies of
the national government. This would mean that the central gov-
ernment would be given the power to levy taxes dircetly and col-
lect them through its own officials. Equally important would be
the establishment of a system of national courts in which indi-
viduals could sue out rights pursuant to national law, and the central
government could enforce its interests against private citizens and
even against the states.

There was much confusion about this problem durmg the Con-
federation period. Most of the suggested remedies involved some
plan to coerce the states into proper performance of their duties.
Yet if the states were eliminated as agents, such coercion would be
unnecessary.

Allied to this problem was the one inherent in all federal systems:
the need of a mechanism to determine the proper respective spheres
of the states and the national government. The Confederation gov-
ernment had certain powers, while the residue remained with the
states; but there was no one to settle conflicts of authority which
arose between the two bodies. If a state legislature chose to ignore



SIATF CONSIITUTIIONS AND ARTICLES OF CONFEDERATION 107

the Articles and legislate upon Indian affairs, there was no federal
agency to gainsay it. Since the national government lacked agencies
to enforce its will, the decision of the separate states as to the ex-
tent of national authority almost invariably prevailed. This prob-
lem was also to be solved by the establishment of a national judici-
ary.

The lack of a clearly defined evecutive has already been dis-
cussed. The weakness, however, did not lie in the fact that the
functions of the exccutive were exercised by a committee, for if
given an opportunity a commuttee could have developed into the
parliamentary-cabinet type of exccutive. The real difficulty was
the lack of executive unity. Instead of many committees, there
should have been one to formulate a common policy and control a
number of co-ordinated ministries. There is evidence that this de-
velopment was under way when the Constitutional Convention
brought it to an abrupt end.

Finally the extreme difficulty of passing effective legislation
through Congress may be mentioned. This was due primarily to the
fact that a vote of nine of the thirteen states was required for en-
actment. Since the principle of state equality prevailed, the votes
of any five of the less populous states could block a measure desired
by eight of the more important states and a great popular majority
of the nation.

Further amendment of the Articles could be obtained only by a
unammous vote of all states. In 1781, for example, the refusal of
Rhode Island blocked an amendment to permit the Confederation
to collect a five per cent import duty which would have solved, at
least in part, the revenue problem.

Yert, when all the weaknesses of the Arricles are surveyed, it is
clear that in principle they were fundamentally sound. They might
have been amended mto a highly satisfactory strument of govern-
ment. [Had the federal government been given the power to tax and
to regulate commerce, had federal law been made supreme and en-
forceable by a federal judiciary, had steps been taken to hasten the
unification of the executive branch, and had proportional repre-
sentation been substituted for state equality in Congress and a work-
able amendment provision adopted, the Articles might well have
served as the basis for a sound and lasting union.
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FAILURE OF THE CONFEDERATION GOVERNMENT

Whatever the theoretical deficiencies of the Articles of Con-
federation, there was no doubt about the failures of the Confcdera-
tion government in practice. Most of Congress’s difhiculties be-
tween 1776 and 1787 were connected in some degree with its
financial incompetence, in turn ascribable to its lack of taxing power
and the habitual failure of the states to meet their assessments
promptly. During the Revolutnionary War, the army went chron-
ically unpaid, while in 1783 the officers encamped at Newburg,
New York, threatened mutiny in attempt to recover back salarics
In despair the Continental Congress resorted to the printing presses
to finance 1tself, issuing, by 1780, some $40,000,000 m paper money,
the entire issue ultumrclv being virtually repudiated. Also Con-
gress borrowed several millions between 1778 and 1783 from the
French and Durch governments, durmg the Confederation period
it was unable even to meet the interest on these loans, and interest
and principal accumulated until the national debt was refunded
under the Constitution. Financial weakness after 1783 also made
it difficult to protect the great trans-Allegheny wilderness region
acquired in the Peace of 1783, for Congress was utterly without the
resources to garrison the West properly n order to protect settlers,
keep out British and Spanish intruders and control the Indian tribes
As a result, Britain, contrary to the provisions of peace, rerained her
forts in the Northwest Territory, both Spain and England intrigued
to separate the West from the new republic, and Indians ravaged
the settlements in Kentucky and Tennessee.

Another important series of difficultics arose out of congressional
impotence in the field of foreign and interstate commerce. It was
almost impossible for Congress to negotiate commercial treatics
with forcngn states, In part because thC\ realized that Congress
could not guarantee comphance by the states with any commercial
policy agreed to. When John Adams, American Mmnister to ling-
land, sought a commercial treaty with Britain, Foreign Sccretary
Charles James Fox contemptuously suggested that ambassadors
from the thirteen states ought to be present, since Congress had
no authority over the subject. Recogmizing that Congress was im-
potent to impose a retaliatory commercial policy, Britam closed
the West Indies to American trade, and discriminated against
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Yankee merchantmen in her own ports. Within the Confedera-
tion, the various states carried on retaliatory trade wars against one
another, Congress being powerless to interfere. New York, for ex-
ample, profiting by her port of entry, laid duties upon incoming
commerce destined for New Jersey and Connecticut, while these
states 10 return taxed interstate commerce with New York.

Further numerous difficulties arose out of the inability of Con-
gress to compel obedience by the states and individuals to acts of
Lnngrcss and treaties. The weakness of Confederation foreign pol-
1cy was in part due to this fact. Congress was unable o compel the
states to cxecute the provisions in the treaty of peace with respect
to the return of Tory property and the payment of merchant debrs,
and Britain used this as an excuse to retain control of the Northwest
forts. France and Holland also hesitated to negotiate treaties with
a nation which could not mcet its commitments.

Inability on the part of Congress to prevent the states from in-
truding upon the sphere of congressional authority also contributed
to an extremely bad financial situation within the various states.
Theoretically, the monetary power was delegated to Congress;
however, the states did not regard this as prohibiting their own
ssucs. Withm most of the states, a continuous struggle went on
between a paper-money faction, composed of small farmers, debtors,
and artisans, and a hard-money faction composed of creditors, mer-
chants, and large planters. Ver y often the paper- money faction
won control, and several states passed acts fixing prices in paper
and making 1t a misdemeanor to refuse paper currency at its face
value. Other states passed stay-laws suspending the collection of
debts and forbidding courts to grant judgments for debt.

In Massachuserts, the quarrel over money and credit precipitated
in 1786 the outbreak known as Shays’ Rebellion, a conflict in which
armed bands of farmers closed the courts in the interior of the state
and even threatened to lay siege to Boston in order to force passage
of inflationary legislation. Difficulties of this kind frightened con-
servatives, accelerated the movement for constitutional reform, and
were directly responsible for those clauses in the Constitution of
1787 which prohibit the states from coining money, emitting bills
of credit, making anything but gold and silver legal tender in pay-
ment of debt, or impairing the obligation of contracts.

However, not all the difficulties of the Confederation era were
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chargeable to deficiencies in the form of government. The period
was one of great agricultural and commercial prostration, and the
causes for this condition were only in small part political. The United
States was now outside the British mercantile system. The West
Indies were closed, while goods could be sold in England only over
British tariff walls. The war had ncarly destroyed New Fngland’s
fisheries; the ravages of war and the Joss of Lnollsh bounnes on
rice and indigo had much to do with the agrlcultuml decay of the
South. These conditions were to be greatly improved by the onset
of the French Revolution and by the long period of Furopean war
beginning in 1792, which created a war market for American agri-
culture. Recovery from depression was thus ultimately brought
about primarily by developments outside the country. Yet to con-
servatives in the Confederation period the economic difficulties of
the day appeared to rise in considerable part out of the weakness
of the government, and the economic crisis thus contributed to the
impetus for constitutional reform.

THE MOVEMENT FOR CONSTITUTIONAL REFORM

The move for constitutional reform began ceven before the Ar-
ticles of Confederation had been ratified. In a letter to James Duane
in September 1780, Alexander Hamlton suggested that Congress
reassume its revolutionary powers and call a “convention of all
the states” to draft plans for a “general confederation.” In a
pamphlet published about the same time, Tom Paine made the
same proposal. The following year, Hamilton, writing under the
pseudonym of “The Continentalist,” asserted that “we ought with-
out delay to enlarge the powers of Congress.” A convention of the
New England states af Boston in 1780 proposed that the American
states immediately form a “more solid union,” and both in 1781 and
in 1782 the New York Assembly recommended “a general conven-
tion of the states specifically authorized to revise and amend the
Confederation.”

Such agitation made itself felt upon the floor of Congress. In
February 1781, Congress submitted to the states for ratification a
proposed amendment to the Arricles to permit the Confederation
government to levy a five per cent ad valorem import duty for
independent revenue. A month later, a special committee headed
by James Madison recommended that Congress request of the states
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authority to “employ the force of the United States as well by sea
as by land to compel the states to fulfill their federal engagements.”
In August, a second committee of three, Oliver Ellsworth, James
Varnum, and Edmund Randolph, reported twenty-one deficiencies
in the Articles and recommended a general enlargement of the
powers of Congress to include taxation, the admission of new states,
the embargoing of commerce, control of suffrage, and the right to
distrain the property of states delinquent in their financial obliga-
tions to the central government.

For the time being these fine words came to nothing. Twelve
states responded favorably to the request for authornty to levy an
mmport duty, but Rhode Island, obsessed with the importance of
her own commercial system, refused. The recommendations of
Madison’s committee and those of the committee of three were too
strong for Congress, which took no action on either report. Congress
in 1783 again asked the states for permission to levy an import duty;
again Rhode Island refused and several other states failed to take
action. The 1dea was several times alluded to within the next few
years, but nothing ever came of 1.

By 1786, it scemed to many people that the United States was a
political failure, destined for extinction. The Confederation treas-
ury was empty. The country was in the depths of commercial and
agricultural depression. The sharp social struggles within the states
appeared to presage general civil war. It was frequently said that
the United States was too large to form a single nation; and there
was talk of forming three confederacies, one for each section—
New England, the Middle Srates, and the South.

In a final surge of energy, Congress again turned its attention to
the reform of the Articles. Charles Pinckney of South Carolina led
the way in forcing the issue of a constitutional convention upon the
floor. But Congress refused to call a convention, the self-love of
the chamber being apparently too great to deliver into other hands
the task of reform.

Failing in this step, Pinckney finally obtained the appointment
of a “grand committee” to “report such amendments to the Con-
federation as it may be necessary to recommend to the several states.”
When the committee reported, it recommended only that Congress
be given power to regulate foreign and domestic commerce and
collect duties on imports. The requisition system was to be retained,
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but Congress might specify when the appropriations were to be paid
by the states. A defaulting state would be charged ten per cent
interest, and if, after an interval, the lgvy remained unpaid, a federal
tax might be collected directly from the township and county gov-
crnments. Congress took no action on this scheme, which was cum-
bersome beyond belief and devoid of ingenuity. It was apparent
that the vitality and prestige of Congress had sunk too low for
positive action.

Before this impasse in Congress had been reached, however, the
scries of events which finally resulted in a constitutional conven-
tion in Philadelphia were under way. In 1785, Virgima and Mary-
land signed an agreement settling a long-standing dispute over com-
mercial regulation of the Potomac. The 1dea of interstate agreement
proved so attractive to the Maryland legislature that it now pro-
posed to Virginia a general commercial convention to include Dela-
ware and Pennsylvania. Virginia suggested that the mvitaton be
extended to all the states and that the convention consider a com-
mon interstate commercial policy.

The convention met in Annapolis, Maryland, in September 1786.
In one sense the meeting was a failure, for delegates from but five
states were in attendance, those from New England, the Carolinas,
and Ceorgia failing to appear. Yet Hamilton and Madison, the mov-
Ing spirits of the gathering, used the occasion to issue a call for a
new convention. At their mstance, the Annapolis convention unani-
mously adopted an address to the states to send delegates to a con-
stitutional convention to mect 1n Philadelphia the following May.

Congress was too jealous of its prerogative to give this call the
formal sanction of the central government, but the Virginia assem-
bly saved the day with a surring resolution adopted in November
1786, calling upon the other states to send delegates to Philadelphia.
Pennsylvania and New Jersey responded within a few days, North
Carolina followed in January, and Delaware in February. In Febru-
ary, Congress perceived the inevitable and saved face with a recom-
mendation for a convention to meet at the same time and placc,
although the resolution said nothing of the Annapolis convention
or its recommendation. Within a short time the other states, ‘with
the exception of Rhode Island, also nominated delegates.

Thus by 1787 the country’s leading statesmen had come to recog-
nize faral deficiencies in the Articles of Confederation, and the
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movement for reform had finally resulted in a constitutional con-
vention whose efforts were to be crowned with spectacular success.
Yet the failure of the Confederation government should not ob-
scure the substantial contributions made by the Articles to the
Constitution drafted in 1787. The Articles and the Constitution
contained essentially the same conception of a federal state, in-
herited from the old British empire. Each adopted the same system
of interstate comity taken over from the society of nations. The
Constitutional Convention was to adopt sweeping reforms of a
profoundly important character, but nevertheless it built upon the
constitutional foundations erected in the Confederation era.
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The Constitutional Convention

THE ConsTiTUTIONAL CONVENTION marked in a sense both the cul-
mination and the close of the Revolutionary period. The crisis of
1765—1775 had been precipitated by the failures of the old British
imperial system. When Britain had attempred greater centralization,
the colonies had resisted, and had finally broken up the empire. The
states had in turn established a central government of their own,
but they had consented only to the erection of an extremely weak
confederation in place of the vacated British position of control.
Yet the Confederation’s weakness had produced chaos and had
finally convinced thoughtful men that a much more centralized
federal system was essential to the nation’s stability and welfare. By
1787 most statesmen were ready to accept what some twenty
years before they had so bitterly resisted at the hands of Britain—a
central government having the power to tax and to regulate com-
merce. However, in place of the unity Britain would have imposed
from London, there now appeared a self-imposed unity, controlled
by a central government in America.

THE CONVENTION’S PERSONNEL AND ORGANIZATION

Although the Convention had been scheduled to convene on the
second Monday in May, only a few delegates were actually on hand
114
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at the appointed time. Those present simply adjourned from day to
day for want of a quorum. It was not until May 25 that delegates
from seven states were present and the Convention was able to pro-
ceed. Not until the end of June were eleven states represented, and
individual delegates continued to straggle into the Convention dur-
ing the next two months. Rhode Island sent no delegation to the
Convention, and the New Hampshire deputies did not put in an
appearance until late July. Meanwhile two of the New York dele-
gates had withdrawn, and the remaining man from New York, Alex-
ander Hamilton, was not allowed to cast the vote of his state. Hence
no more than eleven states were ever represented at one time for
voting purposes.

Of the seventy-four men named by the various state legislatures
as delegates, only fifty-five appeared at the Convention. The real
work was done by not more than a dozen men. But this small group
included several of the most eminent figures in America.

George Washington, a delegate from Virginia, was present at
very great personal sacrifice. He had been reluctant to attend, for
his health was bad, his finances were in poor shape, and his estates
were in need of immediate attention. Only when Madison and others
made it plain to him that his immense prestige would go far to assure
the Convention’s success did he consent to come to Philadelphia.
Elected the Convention’s presiding officer, he proved to be an in-
valuable asset. Though he took little direct part in the proceedings,
his presence did much to keep the Convention at its task when the
heat of argument might otherwise have ruptured proceedings be-
yond repair.

James Madison without doubt supplied the greatest measure of
intellect and leadership in the Convention. Unprepossessing in ap-
pearance and a somewhat mediocre speaker, he was nonetheless a
brilliant scholar and public servant. The Virginia Plan, which the
Convention took as the starting point in its labors, was probably
mainly his work, and from start to finish he played a leading role
in the struggle for a strong nationalist government. Also, historians
are indebted to Madison for his careful notes on the Convention’s
proceedings. Published more than fifty years later, they constitute
the most important source of what happened on the floor, and they
are far more valuable than the Convention’s official journal, com-
prising nothing more than the bare bones of motions and votes,
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often inaccurately recorded. Altogether, Madison deserved the title
later bestowed upon him—*“the father of the Constitution.”

James Wilson, a member of the Pennsylvania delegation, was the
outstanding legal theorist of America in the latter eighteenth cen-
tury. A Scot by birth, Wilson had emigrated to America about the
time of the Stamp Act. After studying law under John Dickinson,
he had first won wide attention in 1774 with his Considerations on
the Nature and Extent of the Authority of the British Parlament,
in which he was among the first to conclude that Parhament had
no legal authority whatever over the colonies. In the Convention,
he emerged as one of the four or five firm believers in a completely
national government founded upon a popular electoral base, and
he also fathered the electoral college idea when he saw that clec-
tion of the executive by a direct popular vote could not win the
support of the Convention. In after years he was a lecturer in
law at the University of Pennsylvania, and in 1789 Washington ap-
pointed him an associate justice of the Supreme Court.

Gouverneur Morris, also a Pennsylvania delegate, was another im-
portant leader in the fight for strong national government. A product
of the landed aristocracy of New York, his political philosophy was
characterized by an outspoken contempt for democracy. His suave
air and too smooth mannerisms won him the distrust of many Con-
vention members, but his marked ability as a statesman and public
speaker nonetheless gave him great influence. The task of putting
the Constitution into its final literary form was probably entrusted
to him.

The outstanding member of the New York delegation was Alex-
ander Hamilton. A West Indian by birth, Hamilton had married
into the aristocratic Schuyler family of New York and had already
acquired reputation as an officer on Washington’s staff, a lawyer,
and an ardent advocate of strong national government. Yet Hamil-
ton was not able to exercise an influence in the Convention pro-
portionate to his national stature. The explanation lay in part in the
opposition of the other two members of the New York delegation,
John Lansing and Robert Yates, who consistently outvoted Hamil-
ton to place New York with the states supporting weak govern-
ment. In part, also, Hamilton’s outspoken affection for the institu-
tions of constitutional monarchy and the British government, and
his known belief that effective government required complete cen-
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tralization, placed him out of line with the general sympathies of
the Convention. When Lansing and Yates left the Convention,
Hamilton was left without the right to vote, and since it was then
apparent that he could not influence the course of affairs appre-
ciably, he left the Convention and thercafrer seldom put in an ap-
pearance.

Connecticut furnished three men of first importance to the Con-
vention. Oliver Ellsworth already had a great reputflrl()n as a law-
yer; he had also served in C(mgress and was now chief justice of the
hxghcst court in his state. He was brilliant in dcbate, a master par-
liamentarian, and a stubborn fighter in any cause in which his con-
victions were thoroughly aroused. Later he was to sit in the United
States Senate, where he acquired a repurtation for legislative skill
so tremendous that the tradition of it lingered on in the upper cham-
ber for more than a century. In 1796 he became Chief Justice of the
United States Supreme Court. Among his later accomplishments
was authorship of the Judiciary Act of 1789, a great landmark in
the development of the American constitutional system.

William Samuel Johnson—Dr. Johnson, as he was known to his
contemporarics because of his Oxford degree of Doctor of Laws—
had one of the most respected legal minds of America. FHe had been
a judge of the Supernior Court of Connecticut and a member of the
Continental Congress. His gentle manner and able intellect gave
him an important position in the Convention. An advocate of mod-
erate national government, he did his most valuable work in the
compromise of disputes. He was one of the men who kept the Con-
vention at its task when differences threatened to tear it asunder.

The third Connecticut delegate, Roger Sherman, was an ex-
ample of the American ideal—a self-made man. He had risen from
shoemaker to lawyer, judge, and public leader. Long a member of
the Continental Congress, he holds the unique distinction of hav-
ing signed the Declaration of Independence, the Articles of Con-
federation, and the Constitution of 1787. Though in general he
favored strong central government, his principal efforts in the Con-
vention were directed to the end that the autonomy of the indi-
vidual states should not be completely destroyed.

In Rufus King, Massachusetts contributed one of the more im-
portant figures of the Convention. Most of his distinguished career
lay in the future, but at Philadelphia he revealed himself as a strong
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nationalist, a lucid thinker, and an eloquent speaker. Later Senator

from New York and minister to England under John Adams, he was

the Federalist candidate for the presidency in 1816. In his old age

he found himself again in the Senate, where he played an important
art in the Missouri Compromise debates.

Elbridge Gerry, also of Massachusetts, played a prominent but
curiously inconsistent role in the Convention. A former satellite of
Sam Adams, he had become a member of the Continental Congress
in 1776, and he continued to sit in that body throughout the Con-
federation period. In the Convention he often voiced fears of popu-
lar government; yet he more than once professed adherence to “re-
publican principles” and refused to sign the finished Constitution
on the grounds that it was “monarchical” in character. In later years,
Gerry became a noted Jeffersonian politician, serving as a member of
Adams’ XYZ mission to France in 1797, governor of Massachusetts,
and Vice-President under Madison. The term gerrymiander re-
mains today as testimony to the manipularive skill in Massachuserts
politics attributed to him by his contemporaries.

John Rutledge, head of the South Carolina delegation, was a
polished lawyer-statesman of the kind his state made famous in
later years. A former leader of the revolutionary party in South
Carolina, he helped draft the state’s constitution of 1776 and served
as governor of the beleaguered state in the late years of the war. In
the Convention, he supported effective national government, but
spent his principal energies in defense of Southern sectional inter-
ests by proposals that wealth be made the basis of representation and
that no restrictions be placed upon the slave trade. Washington ap-
pointed him an associate justice of the Supreme Court in 1789, and
named him to be Chief-Justice in 1794, the latter nomination being
defeated by the Senate because of his opposition to the Jay Treaty.

Charles Cotesworth Pinckney, usually designated “C. C.” or
“General” Pinckney to distinguish him from his younger cousin,
was also a South Carolina planter and lawyer-statesman. He had
won his military title as a brigadier general in the Revolutionary
War; later he became a leading Federalist and was the party’s can-
didate for the vice-presidency in 1800 and for the presidency in
1804 and 1808. In the Convention, he also championed Southern
interests, insisting that slaves be counted in the basis of represen-
tation and that no limitations be placed upon imports.
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The outstanding champion of state sovereignty in the Conven-
tion was Luther Martin of Maryland, who as attorney general of
his state had achieved a reputation as one of the most eminent law-
yers in America. In the Convention he battled with all his strength
against the nationalistic tendencies of the majority. Unfortunately
for his cause, he was a rambling, diffuse, and interminable speaker
who on occasion held the floor for hours to the mortification and
boredom of everyone present. Though his role in the proceedings
was largely negative, he deserves credit for moving that the section
in the New Jersey Plan making the constitution the supreme law of
the respective states be incorporated in the Convention’s draft. In
spite of his early opposition to any powerful central government,
Martin after 1789 became a strong Federalist. ventually, he ruined
his career by drunkenness, although he was to achicve brilliant
heights in the defense of Justice Chase and in the trial of Aaron Burr.

Another distinguished member of the small-state bloc ! was Wil-
liam Paterson, author of the so-called New Jersey Plan. Paterson
already had a distinguished legal career behnd him, having served
successively as a member of New Jersey’s revolutionary provincial
congress, the state’s constitutional convention, the New Jersey leg-
islative council and the Continental Congress. Later he was to serve
with distinction as a United States Senator from New Jersey and
as an associate justice of the Supreme Court. While a defender of
small-state interests, he was moderate of speech and thought and
readily accepted the Constitution as a satisfactory compromise.

Other delegates deserve some mention. Benjamin Franklin, re-
nowned the world over as a statesman and scientist, was a member
of the Pennsylvania delegation. Franklin’s contribution to the Con-
vention was spiritual rather than technical—as an influence for har-
mony and compromise he was second in importance only to Wash-
ington. Franklin was now eighty-two years of age, and while he
was by no means in his dotage, he was not his old brilliant self. His
speeches were rambling and somewhat off the point, and seldom
contained much of immediate practical value. Robert Morris, the
financier of the Revolution, was another Pennsylvania delegate. Al-
though he never once took the floor, he probably exercised con-
siderable influence within the eight-man Pennsylvania delegation.

1For a discussion of the controversy between the large and the small states see
PP- 124 ff.
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Edmund Randolph of Virginia was the nominal author of the
Virginia plan. While he was a man of moderate learning and capac-
ity, his fine manners and ingratiating air made him an excellent asset
to the Convention’s nationalists. George Mason, also of Virginia,
was an outstanding liberal of late eighteenth-century America. A
friend of Jefferson and author of the Virginia Declaration of Rights
of 1776, he was far ahead of his time in his democratic social philos-
ophy. He refused to sign the finished Constitution, which he re-

arded as too aristocratic. Charles Pinckney, twenty-nine-year-old
cousin of C. C. Pinckney, was the author of the so-called Pinckney
Plan, now known to have had little influence on the Convention’s
proceedings. He spoke often and at length, but his ideas were erratic
and probably carried little weight with the other delegates.

Abraham Baldwin of Georgia, a native of Connecticut, formerly
a professor of divinity at Yale and later the founder of the Uni-
versity of Georgia, was respected both for his good sense and for
his moderate temperament. He probably had some influence in
bringing about the gfeat compromise on the composition of the
legislature. John Langdon, a merchant who had sacrificed his per-
sonal fortune in the Revolutionary cause, threw the influence of
New Hampshire on the side of moderate nationalism. John Dick-
inson, delegate from Delaware, hardly exercised an influence pro-
portionate to his ability and former reputation. In the Convention
he was chiefly concerned for the rights of the small states, although
he accepted the necessity for a more effective central government.
Nathaniel Gorham of Massachusetts, silversmith, businessman, and
member of the Confederation Congress, was a quiet man who lent
some weight to the cause of strong national government.

These men constituted as distinguished and brilliant a body of
statesmen as America could have brought together, nearly all of
America’s great men of the day being present.? Most of the dele-
gates had long experience in public office, and many were to risc
to further eminence in the service of the government they were
creating. While most were lawyers and statesmen, the mercantile

2 Thomas Jefferson was then serving as mimster to France, John Adams as min-
ister to Great Britamn. Patrick Henry had been chosen a delegate from Virgmia
but had declined to serve. Sam Adams, who opposed strong national government,
was not named a delegate.
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and landed classes were also well represented. There were a few
weaklings among them; yet it is difficult to imagine the young nation
calling an abler group to scrve in the great task that confronted
the Convention.

It may clarify matters to explain the organization and procedure
of the Convention. Much of the work was done in committee, so
that most of the debate on the floor of the Convention was de-
voted to a discussion of committee reports. The delegates devoted
the first two days after May 25 to the details of organization. They
elected Washington presiding officer, chose William Jackson as sec-
retary, and appointed a Committce on Rules. This committee rec-
ommended that voting be by states, and that a majority of the
states present decide any question. Each state decided its own vote
by polling its delegation; occasionally this resulted in a divided
vote which eliminated the state from the count on the point at is-
sue.
On May 27, Edmund Randolph presented the Virginia Plan to
the Convention. This was referred to the Committee of the Whole
in order to permit informal discussion of its provisions. The Com-
mittee of the Whole sat from May 31 to June 19, during which time
it debated the Virginia Plan point by point, voting to accept, re-
ject, or modify each item in the resolutions. From June 19 to July
26, the full Convention debated the report of the Committee of
the Whole. The deadlock over the composition of the legislature
resulted early in July in the appointment of a Compromise Com-
mittee of one delegate from each state, which reported the details
of the so-called Connecticut Compromise.

On July 26, the Convention handed some twenty-three resolu-
tions upon which it had been able to reach an agreement to a five-
man Committee on Detail. This committee on August 6 reported a
draft constitution of twenty-three articles, embodying the substance
of the resolutions hitherto agreed upon by the Convention. The
full Convention then debated this draft for several weeks. Early in
September, certain unsettled matters were referred to a committee
of eleven on unfinished business. This committee recommended
the method finally adopted for choosing the President. The final
draft of the Constirution was the work of the Committee of Style,
appointed on September 8.
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THE VIRGINIA PLAN

The Virginia Plan served as the original point of departure for
the subsequent work of the Convention. It provided for a legislative
body of two chambers, the lower house to be elected by the people
of the respective states, and the upper house to be chosen by the
lower house from nominations submitted by the state legislatures.
The powers of Congress were to be those enjoyed under the Articles
of Confederation, with the important addition of the right “to legis-
late in all cases in which the separate States are incompetent.” The
executive was to be chosen by the legislature for an unspecified
term and was to be ineligible for re-clection. The executive, to-
gether with a portion of the national judiciary, was to constitute a
Council of Revision, with an absolute veto over acts of the legis-
lature. A national judiciary was to be established, consisting of one
or more supreme courts, and such inferior tribunals as the legis-
lature might determine upon. Federal judicial authority was to ex-
tend to all cases involving piracies and felonies on the high seas,
captures from an enemy, foreigners or citizens of different states,
collection of the national revenue, impeachment of national officers,
and questions involving national peace and harmony.

The Virginia Plan contained an exceedingly nationalistic solution
for the problem created under the Articles of Confederation by the
absence of any mechanism for defining the respective spheres of
the central government and the states. What was needed was some
arrangement by which the central and state governments would
each exercise effective jurisdiction unhampered within their re-
spective spheres without intruding upon the functions entrusted to
the other, and which would settle any disputes which might arise
as to the extent of state or national power.

The Virginia Plan attempted to solve this problem by several
devices. It gave Congress a right to disallow state legislation. Con-
gress was empowered to “negative all laws passed by the several
States, contravening in the opinion of the National Legislature the
articles of Union.” This was a power similar to that which had
been exercised by the Board of Trade over the various colonial
legislatures before the Revolution. The Virginia Plan also gave
Congress a broad and indefinite grant of legislative authority in all
cases where the states were “incompetent.” It is not clear from the
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phraseology whether the plan intended to give Congress the power
to alter at will the extent of its authority and that of the states; at
the very least, however, the plan proposed to solve the problem of
federalisin by giving Congress the power to define the extent of
its own authority and that of the states. There was to be but one
check upon this power: the Council of Revision was authorized to
examine “every act of a particular legislature before a negative
thereon shall be final.”

The disallowance provision was rendered the more impressive
by the succeeding clause, which empowered Congress to coerce a
state—by force if necessary. Congress was authorized “to call forth
the force of the Union against any member of the Union fail-
ing to fulfill its duty under the articles thereof.” This proposal may
be considered from two quite different viewpoints. The fact that
it followed immediately the proposal to allow Congress to define
the extent of its own authority gives rise to the assumption that the
plan intended that the national government be given the authority
to support, with force if necessary, its own interpretation of the
compact between the states and the national government. On
the other hand, it will be recalled that under the Confederation the
states had been derelict as agents of the central government in the
execution of its will. On the assumption that the states were to con-
tinue as such agents, coercion might be regarded as a device for
enabling the national government to exact a more conscientious
performance from the states.

Yet in this sense, coercion would be unnecessary under the Vir-
ginia Plan. The new government was to be truly national in char-
acter, in that it would operate directly upon individuals, rather than
upon the states, and would possess its own agents—courts, attor-
neys, marshals, revenue officers, and the like—to carry out its func-
tions and impose its will. It was for this reason that the nationalists
in the Convention, who had originally considered coercion essential
to any effective government, eventually abandoned the idea as irrele-
vant and unnecessary for the truly national government they were
creating.

With the Virginia Plan before it, the Convention went into a
committee of the whole house. Immediately thereafter, the nation-
alists scored an important victory when, at the suggestion of Gouver-
neur Morris, Randolph moved the postponement of the first point
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in his plan in order to present a new resolution. This asserted that
no “Union of the States merely federal” nor any “treaty or treaties
among the whole or part of the States” would be sufficient. It con-
cluded:

That a national government ought to be established consisting of
a supreme Legislative, Executive and Judiciary.

The meaning of this resolution was clear. It went beyond any
proposal to establish a federal state with limited powers in the cen-
tral government. In the discussion that followed, Morris contended
“that in all Communuties there must be one supreme power, and one
only,” and proposed that this supreme power be lodged unequivo-
cally in the national government. Several delegates objected to the
proposal as meaning that state sovereignty was to be obliterated and
replaced by a powerful national government. The resolution was
nevertheless adopted, only Connecticut voung in the ncgative.

This was an astounding victory for nationalism in a Convention
which had been commissioned merely to modify the Articles of
Confederation. It put to rout at the very beginning proponents of
state sovereignty and those who wished merely to patch up the
Articles. Later the localists were to rally sufficiently to secure the
formation of a government based upon the principles of divided
sovereignty, but for the moment it appeared that the proponents of
national sovereignty were i complete control and that any sugges-
tions for preserving state autonomy would be swept aside.

The Convention had thus committed itself to a serious breach of
its authority. Called to amend the Articles, a majority of the dele-
gates had boldly decided to disregard their instructions and instead
to create an entirely new frame of government. Only the tremendous
prestige of many of the delegates and the common recognition of
national danger could secure acceptance of their work.

THE PROBLEM OF THE LEGISLATURE

With this crucial decision disposed of, the Committee of the
Whole now took up the provisions of the Randolph plan point by
point. Most of the early discussion was centered on the composition
of the legislature. On this issue a major cleavage between the large
and small states arose. One faction, the large-state bloc, com-
prised the delegations of Massachusetts, Pennsylvania, and Vir-
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ginia, with support on most occasions from North Carolina, South
Carolina, Georgia, and Connecticut. The small-state bloc was com-
posed of the dclegates of New Jersey, Delaware, Maryland, and
New York, and, on certain issues, of Connecticut and Georgia. New
Hampshire’s delegates were not yet present. Although on most
occasions the large states were at first able to control the vote of the
Convention, the small states were able eventually to force a com-
promise by implying that they would withdraw from the Conven-
tion unless their views were hecard.

The composition of the legislature involved two main issues: the
method of electing the membership of the two chambers, and the
method of apportioming represcntatives among the states. The
nationalistic large-state party desired direct popular election for
both houses, a method implying that the central government rested
directly upon individuals rather than upon the states and was truly
sovereign in character. The large-state faction also wanted repre-
sentation in both houses apportioned according to population, a
nationalistic scheme which would give them a superior position in
the legislature. On the other hand, the small-state group, intent on
preserving states’ rights, wanted state represcntation and state
control of the national government, and therefore it favored re-
taining the Confederation plan of having the state legislatures elect
delegates to Congress. The small-state faction also desired the re-
tention of state equality, which not only would bolster the influ-
ence of the small states in national affairs but would also imply state
sovereignty rather than national ascendancy.

On the mode of election both sides showed a disposition to com-
promise. The small states offered no serious opposition to the Vir-
ginia Plan’s proposal for direct popular election of the lower house,
the resolution to this effect being approved on May 31, 6 to 2. How-
ever, almost no one approved of the proposal that the lower house
elect members of the upper, and that resolution was voted down,
7 to 3, when it was first considered.

After some delay, Dickinson moved on June 7 that the Senate
be elected by the various state legislatures. In the debate that fol-
lowed, Madison and Wilson contended that authority in a truly
national government ought to flow directly from the people, while
Sherman, speaking for the small-state faction, argued that represen-
tation of the states as such would maintain balance and harmony
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between the states and the national government. It was clear that
the small states were prepared to insist upon representation of the
states as such in at least one chamber, and at the end of the dis-
cussion, the Convention adopted Dickinson’s resolution unani-
mously.

Meanwhile, the Convention attacked the more vital issue of
whether representation in the two houses should be apportioned
according to population or based upon state equality. Debate con-
tinued for some days, and at times became very heated. Madison
and Wilson repeatedly insisted that in a proportionate system, the
people as such, rather than states, would be represented, and that
on this basis the people of Delaware would have the same repre-
sentation in Congress as would those of Pennsylvania or Virginia.
They were nonetheless unable to quiet the apprehensions of the
small-state faction that proportional representation would swallow
up the existence of the small states, and Paterson proclaimed that
his state would “rather submit to a monarch, to a despot, than to
such a fate.” Wilson impatiently struck back with the warning
that “if New Jersey will not part with her Sovereignty, it is in vain
to talk of government.”

Many moderates in the small-state faction were in reality pre-
pared to compromise on the issue of proportionate versus equal rep-
resentation, and to concede proportionate representation in the lower
house, insisting only upon state equality in the Senate. Sherman
suggested this solution on June 11, at the opening of an important
debate on the question.

However, the nationalists were at the moment in control of affairs,
and they carried the day without compromise. Sherman’s pro-
posal was silently rejected, and immediately thereafter Rufus King
moved that suffrage in the lower house ought to be “according to
some equitable ratio of representation.” * After some debate, the
resolution was carried, 7 to 3, only New York, New Jersey, and
Delaware opposing, with Maryland divided. Sherman thereupon
moved that each state have one vote in the upper house. “Every-
thing,” he said, “depended upon this,” since “the smaller states would
never agree to the plan on any other principle than an equality of
suffrage in this branch.” In spite of this warning, the Convention

3 This formula implied possible representation of land and slaves, as well as free
population.



THE CONSTITUTIONAL CONVENTION 127

rejected his motion, 6 to 5; and then adopted by the same vote a
resolution of Wilson and Hamilton that representation in the up-
per house be apportioned “according to the same rule as in the 1st
branch.”

Thus as the Committee of the Whole neared completion of its
work, the nationalists had scored victories on three out of four
points. They had won proportionate representation in both cham-
bers and popular election in the lower house, and had conceded
only that state legislatures might still elect the Senate. Whether the
nationalists could retain their gains, however, remained to be seen.

THE NEW JERSEY PLAN

On June 15, the Committee of the Whole finished its discussion
of the Virginia Plan and prepared to report the revised draft out
upon the floor of the Convention; but at this point the small-state
party counterattacked powerfully. Their ranks had been augmented
by the arrival of additional delegates from the small states, among
them Luther Martin of Maryland, Gunning Bedford of Delaware,
and John Lansing of New York, and they evidently felt that if the
drift toward complete centralization was to be checked at all, it
must be done then and there. Accordingly, Paterson of New Jersey
now asked permission to introduce an alternate plan, of which the
small states approved and which was “purely federal” in principle
as opposed to the nationalistic Randolph Plan.

The New Jersey Plan proved to be merely a modification of the
Articles of Confederation. It would have expanded the powers of
Congress by adding the right to tax and the right to regulate com-
merce. It retained state equality in the legislature and erected an
executive directly subject to state control. It would also have
granted the federal government the right to coerce recalcitrant
states, strong evidence that coercion was now regarded as more
consistent with state sovereignty than the Congressional veto, of
which the plan said nothing.

The most significant clause in the New Jersey Plan was one which
would have made all treatics and all acts of Congress under the
Confederation the supreme law of the respective states, enforce-
able in the state courts. This was in reality the key to solution of
the problem of federalism, but at the time it escaped notice, for
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momentarily the Convention was altogether preoccupied with the
legislature.

After acrimonious discussion in the Committee of the Whole, in
which the deficiencies of the Articles were again treated at length,
the New Jersey Plan was voted down, 7 to 3. Again the national-
ists had triumphed. Yet the small states were now determined to
force a compromise between nationalism and state sovereignty,
and because of the certainty that no plan emerging from the Con-
vention could succeed unless the small-state group supported it,
they were aware of the strength of their position.

The modified Virginia Plan was reported from the Committee of
the Whole on June 19, and the legislative fight continued on the
open floor. By large majorities the Convention accepted popular
election of the lower house and election of the upper chamber by
state legislatures, but when, on June 27, the Convention touched
upon the question of proportionate representation versus state equal-
ity in the two chambers, all the differences between the large- and
small-state factions flared up again. Luther Martin harangued the
Convention for two days, insisting that the central government
existed merely to preserve the states and that state equality was
“essential to the federal idea.” Madison in reply made the astute
observation that the small states in reality need not fear a combina-
tion of large states against them, for the economic interests of the
large states were altogether diverse: Massachusetts, he said, de-
pended largely on fish, Pennsylvania on flour, Virginia on tobacco.
As the discussion grew embittered, some delegates openly hinted
that the Convention was on the verge of failure. Benjamin Frank-
lin, free-thinking skeptic that he was, piously appealed to the power
of prayer and suggested that the Convention solve its dilemma with
a daily invocation to the Deity.

On June 29, the Convention again voted, six states to four, for
proportionate representation in the lower house. The moderates on
both sides at once saw in this vote the possibility of compromise—
the small-state faction would grant proportionate representation in
the lower house in return for state equality in the upper. Arguing
for this solution, Oliver Ellsworth pointed out that “we were partly
federal, partly national.” The compromise, he said, recognized both
the national and federal elements and would murtually protect the
large and small states against one another. The nationalists were
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not yet ready to accept this solution, however, and several days of
acrimonious debate followed in which all the well-known argu-
ments on both sides were restated. On July 2, the question of pro-
portionate representation in the upper house was put, and the small-
state faction succeeded in deadlocking the vote, 5 to .

The moderate nationalists now recognized that compromise was
necessary. At C. C. Pinckney’s suggestion, therefore, the Conven-
tion appointed a committee of eleven, one man from each state, to
devise a compromise. The committee chosen was composed of
Gerry, Ellsworth, Yates, Paterson, Franklin, Bedford, Martin, Ma-
son, Davie, Rutledge, and Baldwin. Significantly, all these men were
either moderates or die-hard defenders of state sovereignty. The
compromise which they reported on July 5 was regarded by the
nationalists as a distinct setback to their cause. The committee recom-
mended:

That in the lower house cach state be allowed one member for every
40,000 inhabitants.

That all bills for raising or appropriating money originate in the
lower house, and not be amended by the upper.

That each state have an equal vote in the upper house.*

Further discussion by the Convention led to the acceptance of onc
other proposition, introduced by Elbridge Gerry: that the vote in
the Senate be by individuals, and not by state delegations. With this
one modification the Convention accepted the committee report
substantially without change.

SIGNIFICANCE OF THE GREAT COMPROMISE

This plan was the “Great Compromise” of the Convention. With-
out it, the gathering probably would have broken up in failure. His-
torians have sometimes called the settlement the “Connecticut Com-
promise,” because of the role which the Connecticut delegation is
supposed to have played in bringing it about, but the phrase is not
altogether justified. Roger Sherman of Connecticut seems to have
been the first delegate to suggest that the Convention allow
an equal vote in the Senate, and Oliver Ellsworth of Connecticut

¢ I had already been decided that the Senate was to be elected by the legislatures
of the several states.
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was not only a member of the committee of eleven, but also aided
in the defense of the scheme on the floor. Also, Connecticut had
paved the way for compromise by acceding in some degree to the
demand of the large states for nationalism, and in supporting the
demands of the small-state men for equality in the Senate. Yet
Nathaniel Gorham, George Mason, John Dickinson, and Elbridge
Gerry all contributed something to the compromise, and one may
doubt that the Connecticut delegation acted together in a concerted
and prearranged fashion to bring about the final settlement.

The Great Compromise did not, in fact, affect the subsequent
development of the constitutional system very profoundly. The
supposed conflict between small-state interests in the Senate and
large-state interests in the House failed to materialize. Nor did
the Senate become the champion of the states against the national
government. As Madison predicted in the Convention, the great
controversies of American history have been drawn along sectional
rather than interstate lines. Hence, though the Senate theoretically
represents the states, the chamber has on most occasions been as na-
tionalistic as the House, if not more so, and has divided along the
same sectional lines.

The one notable exception occurred during the slavery contro-
versy, when the Senate tended to become the champion of states’
rights and Southern sectional interests, while the House became the
champion of Northern nationalism and Northern sectional inter-
ests. The explanation for this division lay in the relative power of
the North and South in the Senate and the House. Early in the
slavery controversy the more populous Northern states with their
larger delegations in Congress proved able to control the House of
Representatives, which thereafter reflected the growing spirit of
Northern nationalism as well as Northern attitudes on the slavery
question. The number of slave and free states long remained about
the same, however, so that the less populous Southern states could
control about half the votes in the Senate, where the states were
represented on a basis of equality. Party organization on most oc-
casions enabled the South to pick up some Northern votes in the
Senate, so that the Senate usually reflected Southern attitudes on
slavery and Southern states’ rights doctrine. Save for Southern domi-
nance in the Senate, the history of the slavery controversy might
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have been quite different, for in a national legislature based entirely
upon proportionate representation by population, the South would
have been forced either to submit to the national will or to withdraw
from the Union long before 186o0.

In many of the great sectional conflicts since 1865 the Senate
has actually been more nationalistic than the House. This is largely
because the less populous states, now western as well as southern,
have sought from the national government various forms of as-
sistance which could be conveyed only under a broad interpretation
of national power.

As Madison predicted, the provision that all revenue bills must
originate in the House of Representatives has been inconsequential.
The provision nominally is still observed; however, the Senate is
free to accept, amend, or reject any House measure, and by those
means 1t exercises as much control over revenue measures as does
the lower chamber. The fact that the Senate cannot nitiate revenue
bills has been of small importance; the essential fact is that it can
amend such bills into any form which both the Senate and the House
may be willing to pass.

A much more serious consideration was the import of the com-
promise for the problem of sovereignty. The compromise was un-
doubtedly a concession to the principle of state equality, and hence
by implication, to the principle of state sovereignty. The national-
ists—Madison, Wilson, Morris, and their supporters—perceived
this fact clearly and accordingly fought the compromise bitterly.
Gouverneur Morris warned in a stirring speech that “this country
must be united. If persuasion does not unite it, the sword will.” He
predicted that the Senate would become the bulwark of the small-
state interests, eventuating in a collapse of the national government.

The final contest over state sovereignty did not develop precisely
as Morris had predicted, but in their fear that state sovereignty
might at length endanger the nation the nationalists were over-
whelmingly right. They yielded to the majority only when they
saw that no other solution was possible and that the compromise
was necessary if the Convention was to proceed with its work. In
later days the doctrine of state sovereignty, partially recognized in
the structure of the Senate, helped pave the way for the great con-
troversies on the nature of the Union and for the recurring revival



132 THE AMERICAN CONSTITUTION

of the contention that the federal government was a mere league
of sovereign states and that the ultimate repositories of sovereignty
were still the states.

Other details concerning the legislature were adjusted with rela-
tive ease. Certain of the delegates, notably Rutledge and the two
Pinckneys, thought that property ought to be recognized in the
apportionment of representatives in the House. The committee of
eleven nonetheless adopted population as the sole basis of repre-
sentation, although the Convention later gave limited representa-
tion to property in slaves by accepting the so-called “three-fifths
clause,” suggested by C. C. Pinckney, by which three-fifths of the
slave population was counted for purposes of representation. In the
absence of any certain knowledge of the population of the various
states, the Convention fixed temporary arbitrary quotas for repre-
sentation in the House and provided for subsequent apportionment
by decennial census.

THE EXECUTIVE OFFICE

Although the Convention’s great crisis developed over the legis-
lature, the delcgates spent even more time thrashing out certain
vexatious problems relating to the executive. At no time did these
difficulties threaten to break up the Convention; yet they caused
long discussion and many stalemates.

The delegates were divided into two schools of thought on the
executive. One group, represented chiefly by Sherman, Dickinson,
and Martin, believed in a weak executive, chosen by and responsi-
ble to the legislature, a mere instrument of legislative will. Their
belief reflected the prevalent Revolutionary doctrine of legislative
ascendancy. A second group, led by Wilson, Madison, Gouverneur
Morris, and Hamilton, believed in a powerful independent execu-
tive, preferably chosen by direct popular election. This attitude was
inspired to some extent by the doctrine of separation of powers, a
notion theoretically inconsistent with legislative ascendancy. The
strong-executive men were also the Convention’s nationalists, and
they were convinced that a powerful exccutive representing the
nation at large was essential if the new government was to have the
capacity for decisive action. As Wilson put it, they wanted the
executive possessed of “energy, dispatch, and responsibility.”

These two conceptions of the executive office came into conflict
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the moment the Committee of the Whole took up the matter. The
strong-executive men attacked the Randolph Plan’s provision for
an executive elected by Congress, and Wilson suggested direct pop-
ular election as an alternative. This idea received little favor with
most of the delegatee in part because of the antidemocratic views
of many delegates, in part because the idea of a popularly elected
executive was as yet largely foreign to American experience.

Wilson then suggested as a compromise that the people of the
various states choose presidential electors, who should then meet
and choose the executive magistrate. This proposal, with some modi-
fications, was eventually adopted by the Convention, but when
first set forth the 1dea attracted little favor. On a vote, Wilson’s mo-
tion was defeated, eight states to two. The Convention immediately
thereafter by the same margin ratified the plan for the election of
the President by Congress, and there matters stood when the Com-
mittee of the Whole reported on June 15.

The strong-executive party, however, simply would not allow the
election of the executive by the legislature to stand. In a series of
debates throughout July, Wilson, Morris, and Madison hammered
away at the idea that an executive chosen by Congress would be
corrupt and incompetent, and that frec government demanded that
the exccutive, legislature, and judiciary be independently consti-
tuted. They scored a temporary success when, on July 19, the Con-
vention voted, 6 to 3, to accept the electoral college idea, the electors
to be chosen by the statc legislatures. Yet a few days later, on July
26, after an able speech by George Mason defending legislative
choice, the Convention voted, 7 to 2, to return to legislative elec-
tion. And in spite of repeated attacks by the strong-executive party,
this decision was embodied in the Report of the Committee on De-
tail submitted early in August.

On August 31, as the Convention neared its close, it appointed a
new committee of eleven, one delegate from each state, to “Consider
such parts of the Constitution as have been postponed.” This com-
mittee settled a number of minor details, but its most important
accomplishment was a lengthy paragraph describing a proposed
compromise method of choosing the executive.

The committee recommended the choice of the President by an
Electoral College, with certain modifications designed to win the
favor of the adherents of legislative ascendancy and states’ rights.
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Each state was to “choose its electors in such a manner as its legis-
lature may direct.” This plan recognized the states; yet left the door
open for popular choice of electors. The electors were to vote by
ballot for two persons, the man receiving the greatest number of
votes to be President, provided the number of votes cast for him
constituted a majority of all the electors. If no candidate received
a majority, the Senate was to elect the President from among the
five candidates receiving the highest number of electoral votes. This
last clause was a direct concession to the doctrine of legislative
ascendancy.

When the matter was debated on the floor of the Convention,
several delegates expressed the opinion that in most elections no
candidate would receive a majority, and that the choice would there-
fore usually devolve upon the upper house. Although the strong-
executive adherents objected to this feature, it was precisely what
was needed to win over such proponents of legislative ascendancy
as Mason and Randolph. The Convention accordingly adopted the
report almost in its entirety.

Only one substantial modification of the commuttee’s recom-
mendation was made. At Sherman’s suggestion, the clection of the
President was referred to the House of Representatives instead of
the Senate. A majority of the delegates approved of this change on
the ground that election of the executive by the House rather than
by the Senate was less aristocratic in character. To insure against
a possible combination by which three or four of the large states
might band together and elect the President, it was provided that
the vote in the House should be by states, and that a majority of all
the states be required to elect.

The Electoral Collegé was thus a compromise device, adopted to
meet the objections which various delegates had raised to other pro-
posed methods of election. A distinct majority who believed in
the separation of powers opposed choice of the executive by the na-
tional legislature, but another majority feared both the nationalism
and the democracy of direct popular election. Election by state
legislatures, the only other alternative, was equally repugnant to
the nationalists. The Electoral College, though an artificial device,
provided the only apparent way out of the difficulty.

What was the significance of the compromise on the executive?
At the time the answer was not clear, but from the vantage point
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of today, two things are plain. First, the plan turned out to be a
victory for both nationalism and democracy. Within a very few
years after 1789, nearly all the states had by law established popular
election of their presidential electors, who were rapidly reduced to
figureheads.® Thus the proponents of a truly national foundation
for the executive eventually had their way.

Second, the plan was a substantial victory for the doctrine of the
separation of powers and hence for a separately constituted and
independent presidency. Had the choice of the President by Con-
gress been permitted to stand, it is probable that the executive would
have become simply an arm of the legislature, and the United States
would have emerged with what is known as a parliamentary-cabinet
form of government, in which the executive is a committee of the
legislature.

This conclusion has been disputed by certain theorists, notably
Edward S. Corwin. Professor Corwin contends that the distinctive
feature of a parliamentary government is the power of the cabinet
to coerce the legislature through the right to prorogue the legisla-
ture whenever the latter fails to do the cabinet’s bidding. This is
the situation in England, where the Cabinet maintains its ascendancy
and control of Parliament by this method. Corwin concludes that
the emergence of a parliamentary government would have been im-
possible under the Constitution, even had the Convention provided
for election of the President by Congress, for the executive would
still have had no general power to prorogue a dissident legislature.

The power to prorogue is not, however, absolutely essential to
all types of parliamentary government. In the Third French Re-
public, the power to prorogue existed in theory, but was seldom re-
sorted to. There a vote of non-confidence in a government immedi-
ately resulted in the cabinet’s resignation and the formation of a
new cabinet which was formed with the intention of winning a
vote of confidence in the Chamber of Deputies. Unlike the English
system, that in France assured unity between executive and legis-

5 By 1800 the principle was fairly well established that electors were mere creatures
of party will and could exercise no personal discretion in voting, but instead must
vote for the designated party candidates for President and Vice-President. There-
after electors virtually never acted as other than mere mstruments of party will.
In 1820, one elector, {Villiam Plumer of New Hampshire, failed to vote for Mon-
roe, his party’s candidate, apparently on the grounds that he disapproved personally
of Monroe’s re-election to the presidency.
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lature by providing for the dominance of the latter. It was the
cabinet, and not the legislature, which re-formed in case of differ-
ences between the two. Hence there existed no need to prorogue
the legislature. In short, while it may be conceded that the British
cabinet system could not have developed under the Constitution,
there seems to be no reason why a parliamentary system like that
of France could not have emerged. It would have been necessary
to develop the principle of ministerial responsibility, but this would
not have been difficult once Congress controlled the election of
the President and could put a2 man of its own viewpoint in the
office. This is precisely what happened in France, where the presi-
dent was elected by the legislature for a fixed term, but eventually
came to perform no real functions, all of which were taken over by
a ministry responsible to parliament. Indecd, congressional control
of the executive would not have involved a new principle in the
United States, for it already existed under the Articles of Con-
federation.

The committee of eleven also settled the question of the execu-
tive’s eligibility for re-election. The Virginia Plan had made the
executive ineligible for re-election. When the matter first arose in
the Convention, the delegates expressed the fear that an executive
chosen by Congress and eligible for re-election would court the
favor of Congress so completely as to destroy all executive inde-
pendence. Once the provision for independent election was adopted,
however, this objection to re-election became irrelevant, and the
Convention therefore removed all limitations upon eligibility to re-
election. A president might remain in office indefinitely, but a four-
year term was specified so that he would have to ask for a vote of
confidence at regular arid fairly frequent intervals.

THE FEDERAL PROBLEM AND THE JUDICIARY

Intermittently the Convention returned to the two related prob-
lems that lay at the heart of the central government’s difficulties un-
der the Articles of Confederation: the use of the states as agencies
of the central government, and the issue of the respective spheres
of the state and federal governments.

The proposal in the Virginia Plan to solve the problem of Fed-
eralism by empowering the national government to coerce a state
deficient in its obligations to the federal union appeared to be more
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and more irrelevant as discussion in the Convention progressed.
As explained above, it became obvious that the new government
would rest directly upon individuals, and would carry out its func-
tions through its own agents without the assistance of the states.
For example, the new government would impose excise and cus-
toms taxes directly upon individual citizens in the country, and it
would proceed to collect them through its own revenue officers.
The states would play no part in the imposition or collection of
federal taxes. Coercion, in short, would be meaningless in a truly
national government functioning directly upon individuals.

Viewed in this light, the very idea of coercion implied that the
Union was still to be a league of sovereignties and that the central
government would still be dependent upon the will of the various
sovereign states. Coercion of a state would then come dangerously
close to an act of war. Madison observed that the use of force
“would look more like a declaration of war, than an infliction of
punishment, and would probably be considered by the party at-
tacked as a dissolution of the union.” At his suggestion, therefore,
the idea of cocrcion was dropped. The nationalists also had in mind
the congressional veto of state legislation as a more effective device
for controlling the states, and were therefore the more willing to
abandon coercion.

Coercion reappeared in the New Jersey Plan, proof that the no-
tion was dear to the proponents of state sovereignty, but after the
failure of that plan, it was not heard of again. As Randolph re-
marked at the time, “we must resort to a national legislation over
individuals”; and coercion had therefore become undesirable.

The more serious and difficult problem remained. Who was to
define and safeguard the respective spheres of the states and the
national government? The position of the nationalists on this ques-
tion was conditioned by the fear that the states would gradually
usurp the functions of the central government and reduce it to im-
potence, while the attitude of the states’ rights men reflected the
fear that the new government would supersede the states alto-
gether and reduce them to “mere corporations.”

The Virginia Plan, it will be recalled, had sought to solve this
problem by stating the national government’s sphere of authority
in indefinitely broad terms and empowering Congress to disallow
state laws contravening the Constitution, Had this plan been fol-
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lowed, the new Constitution would have settled the question of
the locus of sovereignty. While a sphere of autonomous authority
would have been left to the states, the ultimate power to define and
interpret both state and national spheres would have rested plainly
with the national government.

At first it seemed certain that the Convention would adopt this
extremely nationalistic solution of the federal problem. In spite of
some resistance from the states’ rights men, the Committee of the
Whole incorporated in its report to the floor on June 15, congres-
sional disallowance of state legislation. However, a growing num-
ber of moderates and states’ rights delegates thereafter became con-
vinced that the congressional negative constituted a genuine menace
to the states, and they determined to eliminate it. The critical de-
bate occurred on July 17. Roger Sherman contended that the con-
gressional negative involved a “wrong principle” in that every state
law not negatived would by implication remain operative, even
though contrary to the fundamental nature of the Constitution
This idea, drawn from a well-known doctrine of the common law,
was highly suggestive to the lawyers present. They saw at once
that Congress would have to consider every state law passed to
determine whether or not it was contrary to federal legislation or
to the Constitution. Such a provision would not only place an oner-
ous burden on Congress; it would have the further result of allow-
ing any state law not acted upon by Congress to remain operative,
no matter how seriously it violated the Constitution.

A second highly constructive criticism of the Congressional nega-
tive was advanced by Gouverneur Morris, who, though a strong
nationalist, now denounced it as “terrible to the states” and then
observed that the device was not really necessary, since a law con-
trary to the articles of union would in any event not be recognized
by the courts. Although Madison argued vigorously that the nega-
tive was utterly necessary to effective national government, his
words were unavailing. At the end of debate the Convention voted
to abandon the device, only Massachusetts, Virginia, and North
Carolina favoring its retention.

Luther Martin now brought forward a provision of the New
Jersey Plan, hitherto little noticed, designed to solve the federal
problem by making federal law supreme but making the state courts
the agency by which the states and federal government would be
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kept within their respective spheres. After the debate of July 17,
the delegates accepted without opposition Martin’s suggestion, the
nationalists apparently believing this solution to be better than none.
After some modification, the provision read as follows:

This Constitution, and the Laws of the United States which shall
be made in Pursuance thereof; and all Treaties made, or which shall
be made, under the Authority of the United States, shall be the
supreme Law of the Land, and the Judges in every State shall be
bound thereby, any Thing in the Constitution or Laws of any State
to the Contrary notwithstanding.

The provision ultimately appeared in Article VI of the finished
Constitution.

The states’ rights men evidently regarded this provision as some-
thing of a victory. While it made the Constitution, treaties, and
acts of Congress supreme over state law, it apparently lodged in an
agency of the state governments—the state courts—the power to
determine the extent of state and federal authority under the Con-
stitution. This was precisely the opposite of what the nationalists
had sought. Late in August the nationalists therefore made a final
plea for the restoration of the Congressional negative. Wilson called
the negative the “key-stone wanted to compleate the wide arch of
Government we are raising.” But his eloquence was wasted, the
Convention rejecting the negative by the close vote of six states
to five.

Yet the nationalists’ apparent defeat on this issue was actually a
victory. The supremacy clause of Article VI, inserted at the sug-
gestion of Luther Marun, arch-champion of states’ rights, later be-
came the cornerstone of national sovereignty. This occurred be-
cause the Judiciary Act of 1789 provided for appeals from state
courts to the federal judiciary, and finally to the Supreme Court of
the United States. The ultimate effect of this statute was to give the
Supreme Court, an agent of the national government, the final power
to interpret the extent of state and national authority under the
Constitution.

Was this the intent of the members of the Constitutional Con-
vention? It certainly was not the intent of William Paterson, author
of the New Jersey Plan, or of Luther Martin. They and the other
states’ rights men were interested in preserving the autonomy, even
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the sovereignty, of the states. Had they known that the very prin-
ciple against which they had fought so bitterly in the congressional
negative would later be established by legislative fiat and constitu-
tional growth, they would have regarded their proposal in a very
different light. It was certainly not their intent to establish national
supremacy. Furthermore, the dissatisfaction of Madison and Wil-
son with the guarantees established by the provision against en-
croachment by the states upon national authority and their repeated
attempts to win adoption of the negative make it clear that the na-
tionalists also were unaware of the potentialities of the provision.

The Constitution does not provide specifically for appeals from
state to federal courts. There 1s substantial evidence, however, that
certain members of the Convention assumed that such a right would
exist. The original Virginia Plan provided not only for one or more
supreme tribunals, bur for a lower federal judiciary. This provision
was attacked in the Committee of the Whole by the states’ rights
men, who contended that lower federal courts were unnecessary.
Rutledge of South Carolina argued that the state courts could de-
cide federal cascs in the first instance, and that uniformity of deci-
sions could be secured by granting a right of appeal to the supreme
national tribunal. Behind this contention apparently was a fear that
a lower federal judiciary would take away certain types of cases
from the state courts, which would suffer a loss of business and
prestige. Although Wilson and Madison both defended the neces-
sity for an inferior federal judiciary, the Convention rejected the
provision by a s-to-3 vote. Immediately thereafter, Madison and
Wilson moved to make inferior federal tribunals optional with
Congress, and this provision carried, 8 to 2.

It is clear, therefore, that the Convention contemplated the pos-
sibility of appeals from state courts to the Supreme Court in the
event that Congress should choose not to erect inferior federal
tribunals. Thus, ironically enough, it was the states’ rights faction
which insisted upon the right of appeals, later to play a vital part
in confirming national sovereignty, as a substitute for a lower fed-
eral judiciary.

Perhaps the soundest conclusion is that most members of the Con-
vention did not regard the right of appeals as establishing a gen-
eral power in the federal judiciary to interpret the extent of state
authority under the Constitution. Eventually, the supremacy of
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national law and the right of appeal from state courts to national
courts helped to establish not only the supremacy of the national
government but also the right of the Supreme Court to determine
the extent of state and national authority. To the men of 1787,
however, the compelling logic of their work and of future events
was not as clear as it is to us now.®

Closely related to the whole matter of federal sovereignty and
the right of appeals from state to federal courts is the question of
whether the Convention intended to vest the federal judiciary with
the power to determine the limits of state and congressional au-
thority under the Constitution. This problem has usually been as-
sumed to be identical with that of whether the Convention intended
to bestow upon the federal judiciary the power to declare acts of
Congress void. However, there are reasons for questioning this as-
sumption.

There is substantial evidence in the dcbates of the Convention that
many of the dclegates beliecved that the federal judiciary would
have the right to refuse to recognize an unconstitutional federal law.
At one time or another this viewpoint was expressed by several
members, including James Wilson, Elbridge Gerry, Nathaniel
Gorham, Luther Martin, and George Mason. It is probable that a
majority of the delegates would have agreed with Morris, who
“could not agree that the judiciary should be bound to say that a
direct violation of the constitution was law.” On the other hand
John Mercer of Maryland “disapproved of the doctrine that the
Judges as expositors of the Constitution should have the authority
to declare a law void,” while John Dickinson thought that “no such
power ought to exist.”

If we grant for the sake of argument that most of the delegates

“In No. 80 of The Fedcralist Hanmlton asserted that the nght of appeal from
the state courts to the federal judiciary upon constitutional questions was an 1m-
perative necessity, as the only available means of enforcing constitutional limitations
upon the state legislatures and securing a final interpretation on such constitutional
questions There must, he said, be some “effectual power” n the nauional govern-
ment to “restram or correct the infractions” of the prohibitions upon the states
“This power must either be a direct negative on the State laws, or an authority 1n the
federal courts to overrule such as might be 1n manifest contravenuon of the articles
of Union. There is no third course that 1 can imagmne. The latter appears to have
been thought by the convention preferable to the former, and, I presume, will be
most agreeable to the States.” It must be remembered, however, that Hamilton,
a thoroughgoing nationalist, was here propagandizing the cause of strong national
government,
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assumed this power to be inherent in the judiciary, this question
remains: Was the power to declare void an act of Congress recog-
nized as tantamount to a general power to interpret the Constitu-
tion and to define the ultimate limits of national and state authority?
Direct evidence upon this point is small, but one incident which
Madison records is significant. On August 27, the provisions deal-
ing with the Supreme Court in the resolutions prepared by the
Committee on Detail came up for discussion. One section read that
“the jurisdiction of the supreme court shall extend to all cases aris-
ing under the laws passed by the legislature of the United States.”
Dr. Johnson then moved to insert the words “this Constitution and
the” before the word “laws,” so that the jurisdiction of the Supreme
Court would extend to all cases arising under the Constitution and
laws of the United States. Let Madison’s notes speak:

Mr. Madison doubted whether it was not going too far to extend
the jurisdiction of the Court generally to cases arising under the
Constitution & whether 1t ought not to be limited to cases of a
Judiciary Nature. The right of expounding the Constitution in cases
not of this nature ought not to be given to that Department.

The motion of Dr. Johnson was agreed to nem: con: 1t being
generally supposed that the jurisdiction given was constructively
limited to cases of a Judiciary nature.

If the import of this passage is correct, the delegates were gen-
erally agreed that the federal judiciary was not to possess the gen-
eral right of expounding the Constitution. In other words, the
right to declare void an unconstitutional federal law was not sup-
posed to confer any general power to interpret the compact. In
the twentieth century “the Constitution is what the Supreme Court
says it is,” to quote Charles Evans Hughes. But this condition came
about only as the result of a long process of evolution which was
not freely confirmed until the latter portion of the nineteenth cen-
tury. It was a development not foreseen by the members of the Con-
vention.

Regardless of where the final power to interpret the Constitu-
tion was to be lodged, there is no doubt that the Convention in-
tended the federal sphere of sovereignty to be a limited one. In
the original Virginia Plan, the scope of federal power was defined
in a very broad and general fashion to include power over all mat-
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ters in which the states were incompetent as well as those matters
over which power was exercised by the Confederation Congress.
This proposal, had it been allowed to stand, would have given Con-
gress vast authority of a vague and undefined character, incon-
sistent with the very nature of a federal state. The problem of
federal spheres would have been solved by permitting Congress
to define the extent of its own authority.

Although two or three delegates expressed alarm at the sweep-
ing grant of congressional power implied in the Virginia Plan, the
Convention took no positive action until the Committee on Detail
produced a draft constitution early in August. In this draft the
Committee had abandoned the original vague statement of con-
gressional authority, and incorporated instead a series of specific
delegated powers. Madison’s notes give us no hint as to why this
was done, although certain members of the Convention had ex-
pressed strong fear of an indefinite grant of legislative authority to
the national government. The personnel of the Committee on De-
tail—Rutledge, Randolph, Gorham, Ellsworth, and Wilson—yields
no specific clue as to what occurred in committee, although three
of these men were moderate states’ rights men and only one, Wil-
son, was a powerful nationalist. The likelihood 1s, however, that
Rutledge, Gorham, and Ellsworth insisted upon a limitation of con-
gressional authority by enumeration, and they may have pointed
out that in no other way could the state courts be counted upon
to give supremacy and precedence to national law. Perhaps the
committee was also convinced that only if the powers of Congress
were specified and enumerated would the states consent to ratify
the new Constitution. At any rate, enumeration marked another
moderate victory for the states’ rights bloc, for it meant that those
powers not specifically delegated to the national government would
reside in the states. A great majority of the Convention apparently
took enumeration for granted. It was in the tradition of American
federalism, and occasioned little discussion.

THE LOCUS OF SOVEREIGNTY

In summary, it is clear that the Convention did not make a de-
cisive disposition of the locus of sovereignty in the new union. A
partial solution of the problem was indeed made. The federal gov-
ernment was given only limited and enumerated powers; the residue
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of sovereignty was left by implication with the states. Yet within
its sphere, the federal government had most of the appurtenances
of a truly sovereign national government. Unlike the government
of the Articles, it functioned directly upon individuals in all in-
stances, and had its own agencies, executive and courts, to execute
its will. Moreover, the Constitution, treaties, and acts of the na-
tional government were made the supreme law of the land, and
the state courts were required to enforce that law regardless of
any provision in their own state constitutions or laws. The new
legislature was in large part national in character, although the
principle of state equality received implied recognition in the upper
chamber.

No one body received specific final authority to interpret the
Constitution. Article VI seemingly lodged that power with the state
courts, and this would seem to be what Martin, Paterson, and other
champions of states’ rights intended. It is possible to demonstrate
logically, however, that the Constitution by implication authorizes
appeals from state courts to federal courts, and some delegates ap-
parently took such appeals for granted. In all probability, however,
neither the nationalists nor the states’ rights bloc understood that this
procedure would eventually lodge the general power to interpret the
Constitution with the Supreme Court.

Certainly the Convention did not anticipate the future role of
the Supreme Court as the final arbiter of the constitutional system.
Some of the members of the Convention obviously believed that
the federal courts had the power to declare acts of Congress void,
but they hardly assumed that this was synonymous with the power
to interpret the general nature of the Constitution or to settle all
constitutional issues.

The vague and uncertain character of the Convention’s solution
of the problems of sovereignty opened the way to the development
of two constitutional issues of great importance.

The first of these was the question of state sovereignty. Were
the states still sovereign? Was the national government supreme
within its limited sphere of powers, or was it a mere agency of the
states? Who had the ultimate power to interpret the nature of the
Constitution and to decide disputes between state and national au-
thority? By failing to provide specifically for an indisputable nega-
tive upon state laws, by failing to make it clear beyond question
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that the national government had sole power to interpret the Con-
stitution, the Convention had opened the way for the assertion that
the states had the right to interpret the nature and extent of their
powers under the Constitution. Madison himself was to advance that
assertion before eleven years had passed.

Fifty years later, statesmen and theorists were to quarrel about
whether the Constitution was a compact or an “instrument of gov-
ernment.” The argument had little meaning as of 1787. The Con-
stitution was indeed a compact, for it was an agreement by which
the people of the United States set up government by covenant or
consent. Revolutionary political philosophy assumed that all free
government was created by compact. Calhoun later tried to argue
that as a compact the Constitution was a mere voluntary agreement
between the states and as such of no binding force. The argu-
ment, however, ignored the whole implication of eighteenth-
century compact philosophy. Lighteenth-century political philos-
ophers regarded the compact upon which the state was founded as
supreme law.

Later northern nationalists were to hold that the sovereignty of
the national government was above and beyond the states because
the Constitution was ratified by the people of the states, rather than
by the states themselves. This raises a question in sheer metaphysics.
The Constitution was referred by the Convention to the states,
which had the power to act or not as they chose. The Constitution
required that the act of ratification itself be performed by organic
conventions which in theory represented the people of the various
states. Did this reduce the states themselves to mere convenient
electoral districts for the purpose of ratification® To put it differ-
ently, was the Constitution ratified by the State of Virginia, or
by the people of the state of Virginia®> One can only say that the
question lacks historical reality, for it did not even occur to the men
of 1787.

Ultimately the question of sovereignty was not settled by any
fine-drawn political debates about the meaning of the Constitu-
tion. The Constitution became the instrument of government in a
country which at first had little sense of unity and nationalism. But
the advancing years saw the growth of a powerful nationalism in
America which bound the various sections firmly together into one
nation, and which gave most Americans a new conviction that the
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federal union was no mere league but a truly national government.
In the face of this belief, the question of the sovereignty of the fed-
eral government in 1787 becomes insignificant. Only in the South
was there after 1820 a serious disposition to challenge the new na-
tionalism. The attempt of the South to use the doctrine of state
sovereignty to defend its economic institutions led to war, and
to the permanent destruction of any claim that the federal govern-
ment was not supreme, or that the United States was not a nation.

The second important issue which grew out of the vague solu-
tion of the problem of respective spheres was that of the role of
the judiciary in relation to the Constitution. From 1803, when John
Marshall expounded at length the dictum that the federal courts
had a right to declare void an act of Congress, down to 1937, when
the great battle over President Roosevelt’s attempt to curb the
judiciary was fought, the role of the federal judiciary in constitu-
tional interpretation became at intervals a matter of bitter con-
troversy.

THE CONSTITUTION COMPLETED

In early September the Convention neared the end of its work.
On September 8, with all details of consequence disposed of, the
Convention appointed a Committee of Style, consisting of Hamil-
ton, Johnson, Gouverneur Morris, and King. The actual task of
drafting the finished Constitution was performed mainly by Morris,
and the result was the brilliant clarity of legal style which charac-
terizes the document. Here and there ambiguities remained to puz-
zle future generations, but the Convention could not have ironed
them all out had it sat for another decade. The Committee’s draft
was accepted almost as it stood, the only substantial change being
a reduction of the ratio of representation for members of the lower
house from 40,000 to 30,000, a change proposed by Hugh Wil-
liamson of North Carolina and supported by Washington.

A debate on the method of ratification then took place. The
Convention had previously decided upon ratification by state con-
ventions, favorable action by any nine states to be sufficient to
establish the Constitution among those states so acting. This plan
was in a sense illegal, for it violated the method of amendment in
the Articles of Confederation, which stipulated that proposed
amendments must be submitted by Congress and must be ratified
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by all the states before becoming effective. Several delegates, among
them Hamilton, Gerry, and Randolph, were of the opinion that
the Convention’s plan of ratification was a bit high-handed, but
their alternative suggestion that the Convention submit its work to
Congress for approval in the regular manner was voted down on
the ground that such action would endanger the chances of adop-
tion.

An overwhelming majority of the delegates present in mid-
September approved of the final draft. Although a few extreme states’
rights men who disapproved of the Convention’s work, among them
Luther Martin, Lansing, and Yates, had left in disgust well before
the day of adjournment, both the nationalists and the moderate
champions of states’ rights signed the document. To lend an ap-
pearance of harmony Franklin suggested that the Convention sub-
mit its work to the nation over the formula: “Done in Convention
by the Unanimous Consent of the states present,” and this somewhat
disingenuous proposal was adopted. Only three of the delegates
then present refused to sign: Randolph, in the belief that the Con-
stitution would fail of adoption and in the wish to be free to sup-
port a second convention; George Mason in the conviction that the
Constitution was too aristocratic; Elbridge Gerry on the grounds
that the new government would have too much irresponsible au-
thority. On September 17, 1787, the remaining thirty-nine members
afhixed their signatures to the document.

The Convention then adjourned. Most of the delegates prepared
to return home to champion the Constitution in their respective
states. The fate of their efforts now rested with the state conven-
tions.
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Ratification of the Constitution

Ten pays after the Convention adjourned, an unenthusiastic Con-
gress submitted the Constitution to the states. The Constitution
provided for ratification by state conventions, and the various state
legislatures therefore proceeded to set convention dates and issue
calls for the election of delegates In Rhode Island, where the
paper-money faction that was in control objected to the financial
provisions in the Constitution, the assembly refused to do this, and
as a consequence that state remained completely aloof during the
struggle over ratification- In all the other states, however, the at-
tempts of opponents to block the calling of conventions were de-
feated. Within the next few months, delegates met in twelve states
to debate and vote upon the great question of entry into the new
union.

In the course of the fight for adoption, the supporters of the new
instrument of government shortly became known as Federalists,
a name which anticipated that of the later political party, although
the Federalists of 1787 should not be confused with the partisan
organization that emerged a few years later. The Federalists dubbed

the enemies of ratification Antifederalists, a title that reflected no
148
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great credit upon the latter, for it seemed to imply that they were
opponents of all national union.

ECONOMIC AND CLASS DIVISION

Although local issues confused the division, it is possible to per-
ceive not only an economic and class separation but also a sectional
demarcation between the Federalists and Antifederalists. Long
ago O. G. Libby, a student of the Constitution, observed that if a
line were drawn along the coastal plain from Maine to Georgia,
parallel to the sca md fifty miles inland, it would separate pretty
accurately” the Federalist tidewater area from the Antifederalist in-
terior. Broadly speaking, the statement is true, although there were
several important exceptions. Certainly the tidewater, with the ex-
ception of North Carolina and Rhode Island, was generally heavily
Federalist. But, although the interior was for the most part strongly
oppos‘cd to the Constitution, the presence of sizable Federalist
groups in the back country of New Hampshire, Massachusetts,
Pennsylvania, Virginia, and Georgia was of great importance.
Without the support of these areas the Constltutlon probably
would have failed of adoption.

The sectional division between tidewater and back country was
related closely to the economic and class differences which marked
the two partics. The merchants, the larger planters, the land specu-
lators, the men of wealth who held the bonds of the Confederation,
groups dwelling in the cities or plantations on the seaboard, were
gencrally in favor of a government which would protect commerce
and remove the burdens of i interstate tariffs. Thcy were enemies of
the paper money experiments then prevalent in most of the states.
Some of them desired a national policy to protect the large investor
in western lands. Most of all they wanted a sound national credit
established.

A notable exception, however, occurred in New York, where the
owners of the great estates along the Hudson were for the most part
opposed to adoption. The reason was simple: New York’s govern-
ment was supported by the taxes the state was able to levy upon
interstate commerce. The Constitution would end state tariffs and
necessitate land taxes, a development which the landed aristocracy
feared and objected to. Also in New York, and to some extent else-
where, many lawyers opposed adoption in the fear that a new federal
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court system would deprive them of favorite state connections and
practice.

The great interior upland plain, running back into the Allegheny
foothills, was the home of a numerous class of small farmers and
frontiersmen who constituted an important part of the population
of the United States at that time. Many of these men believed they
had small reason to support the Constitution. They cared little for
the promotion of interstate commerce, and the Constitution ap-
peared to offer but few benefits in the marketing of small agricultural
surpluses. The small farmers’ monetary interests, then as always,
were inflationary. Nearly always disappointed in grain, livestock,
and whisky prices, knowing that paper money would increase agri-
cultural income, and wishing to meet obligations with cheap money,
the small farmers had fought in all the state legislatures for paper
issues to relieve the postwar deflation of the 1780’s. To them a con-
stitution which promised to make state paper illegal and which was
dedicated to “sound”—that is, deflationary—credit policies was
anything but attractive.

Small farmers and frontiersmen were also interested in a weak
national land policy. They were extremely hostile to large land
speculators, and they feared that the new government might fall
into the hands of “the speculative blood-suckers.” Also some were
squatters upon the public domain, and they did not like the idea of
a government which might force them to pay for lands they occu-
pied illegally.

Certain farmer and frontier groups, however, threw in their lot
with the Federalist tidewater. The farmers living along the water-
way of the upper Connecticut River in New Hampshire felt them-
selves economically and eulturally associated with the downriver
communities in Massachusetts and Connecticut and therefore sup-
ported a government which would facilitate interstate commerce
and break down state provincialism.

In Massachusetts there were alignments of a similar character. In
the central interior over four-fifths of the people were opposed to
the Constitution, for this was the area from which the followers
of Daniel Shays had so recently risen in rebellion. But in western
Massachusetts, in the Springfield area, sentiment was about evenly
divided, for here the farmers were interested in downriver Connecti-
cut markets.
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In Virginia the tidewater coastal area was very heavily in favor
of the Constitution, while the interior farming upland or piedmont
was almost as heavily opposed, with only about a fourth of the
people favoring ratification. But still farther west, in the Shenandoah
Valley and in what is now West Virginia, sentiment was almost
unanimously pro-Federalist. Here again the chief explanation lay
in market connections. The Shenandoah Valley, already a boom-
ing wheat area, opened toward the north into Maryland and Penn-
sylvania, northeastward toward the tidewater. The natural market
outlets of this region were Baltimore and Philadelphia. A govern-
ment that would assure free access to markets in other states was of
prime importance to farmers already beginning to produce an im-
portant cash crop. The vote of this region was in marked contrast
to that of Kentucky, then a part of Virginia, for this typically
frontier area was heavily against adoption.

In Georgia, still a frontier state, even outlying settlements sup-
ported the Constitution. The state was one of the first to ratify.
Here the reason lay in the people’s fear of the Creek Indians, with
whom the Georgians were experiencing difficulties. Georgians be-
lieved that a strong national government would take a firm line
with the southwestern tribes and would perhaps send troops to
pacify the frontier.

THE DEBATE OVER RATIFICATION

The native American propensity for translating economic con-
flicts into legalistic and constitutional terms characterized the dis-
cussion carried on in press and pamphlet and in the state conventions
on the Constitution’s merits. The argument revolved chiefly around
the Constitution’s mechanical details; occasionally it was concerned
with abstract principles of government; almost never did it touch
directly upon the proposed government’s economic aspect. Op-
ponents of adoption posed as friends of an “adequate” or “correct”
federal union, but attacked the proposed constitution as inimical
to good government and as destructive of the rights of the states
and the liberties of the people. Although endless trivial objections
were raised, many thoughtful criticisms were presented. Some of
these appear to be irrelevant or immaterial today; yet they reveal
the hopes and fears of the men of 1787 in their struggle for a “more
effective union.”
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One criticism repeatedly advanced was the absence of a bill of
rights. This matter had been discussed very briefly on the floor of
the Philadelphia Convention, where George Mason had introduced
a resolution, supported by Elbridge Gerry, to appoint a committee
to prepare a bill of rights. Roger Sherman had replied briefly that
the various state constitutions already had bills of rights, which
should prove sufficient under the new government, and Mason’s
motion had then been decfeated 10 to o. But in the ratification con-
troversy, absence of a federal bill of rights became a focal point
of attack upon the Constitution by the Antifederalists, who pointed
out that since the new government had a sphere of sovereignty of its
own and functioned directly upon individuals, the absence of a bill
of rights prepared the way for encroachments upon the liberties of
the people.

In reply, several of the recent delegates to Philadelphia offered
two explanations as to why they had not included a bill of rights
in the Constitution. The first, advanced by Madison and C. C.
Pinckney among others, was that the new government was one of
specific and enumerated powers and possessed no authority except
in those spheres where it had received a grant of power. The vari-
ous state legislatures possessed residual plenary powers; hence it
was advisable to place limitations upon those powers in the state
constitutions. But since the powers of Congress were limited by
enumeration, 1t would be absurd to attach an additional section to
the Constitution specifying what Congress could not do. The sec-
ond explanation, advanced by Washington and James Wilson among
others, was that an enumeration of the rights of the people as against
the new government was by implication restrictive. The delegates.
said Wilson, had found a bill of rights “not only unnecessary, but
it was found impracticable—for who will be bold enough to enu-
merate all the rights of the people®>—and when the attempt to enu-
merate them is made it must be remembered that if the enumeration
is not complete, everything not expressly mentioned will be pre-
sumed to be purposely omitted.” Since it was hopeless to attempt to
enumerate all natural rights, the delegates had preferred to fall back
again upon their insistence that all natural rights were guaranteed
to the people by the very nature of constitutional government.

The absence of a bill of rights proved a bargaining point for the
Federalists in some of the state conventions, for they were able to



RATIFICATION OF THE CONSTITUTION 153

pledge the adoption of a new bill of rights by amendment once the
new government was established. In several conventions, among
them those in Massachusetts, New York, and Virginia, the Federal-
ists at the last moment won over certain moderates in the opposi-
tion with this understanding. Several of the state conventions sub-
mitted proposed amendments containing bills of rights at the time
that they ratified. These were made the basis of the first ten amend-
ments to the Constitution, adopted by Congress in 1789 and by the
states within two years after the establishment of the new govern-
ment.

The Antifederalists also repeatedly expressed the fear that in one
way or another the new government would destroy the sovereignty
and even the autonomy of the states. This was the linc of attack
selected by Patrick Henry, who led the Antifederalist forces in
Virginia, and by Luther Martin in Mqryland The argument had
several variations. One was that the “necessary and proper” clause
in Article 1, Section 8, was a grant of plenary legislative authority in
disguise, and that the federal government would be able to use it to
usurp the powers of the states. Another was directed against Ar-
ticle VI, which made the Constitution supreme law and established
national supremacy and by implication thus seemed to challenge the
sovereignty of the states. Another pointed out the vast size of the
new nation, the distance of the new capital from its sources of
authority, the people, and the consequent probability of abusing the
grant of authority by usurpation. And still another pointed to the
broad powers of taxation possessed by the new government and
warned that these could be used to drain the states’ sources of revenue
and thus reduce them to impotence.

These arguments the Federalists met in various ways. In the
Virginia convention Madison explained that the new government
was not altogether national and was in some respects “federal,” for
the states were still given direct representation in one branch of the
legislature. As for fear of the new government’s taxing powers, the
Federalists everywhere were able to point out the disastrous finan-
cial record of the Confederation, the failure of the requisition sys-
tem, and the necessity of guaranteeing the new government an
adequate revenue.

An objection commonly raised in the New England states was
directed against the biennial system of election to the House of
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Representatives, and the long term in the Senate. New Englanders
had a long tradition of annual elections to their legislative bodies
which they disliked to disturb. In Massachusetts, for example, sev-
eral delegates insisted that congressmen absent from home for two
years would lose touch with their constituents and would conspire
to seize dictatorial power and perpetuate themselves in office. The
argument seems totally without meaning in the twentieth century,
when a two-year term of office is regarded as brief rather than
lengthy. But at the time it had to be met with observations on the
great difficulties of wintertime travel over long distances and the
difficulties which legislators from one state would encounter in
conspiring together to seize power.

The ten months’ struggle for ratification produced several worth-
while pieces of political literature, by far the most important of
which was The Federalist. This work was inspired by Hamilton,
who was greatly concerned by the large number of Antifederalist
pamphlets that made their appearance in New York soon after the
Philadelphia Convention had adjourned. He therefore decided to
publish a series of scholarly and analytical articles which would
examine the Constitution point by point. Hamilton secured the sup-
port of Madison and John Jay for his project, and in October the
articles bcgan appearmg in the New York press under the pseudo-
nym of “Publius.” Eighty-five articles in all appeared between
October 1787 and July 1788. Of these, about fifty were the work
of Hamilton, thircy of Madison, and five of Jay.

Notable for penetration of argument, The Federalist is one of
the great treatises upon the American constitutional system. The
amazing thing about the work is the accuracy with which it pre-
dicted the behavior of the~constitutional system in actual operation.
Even today one marvels at the ability of the authors to describe
accurately the operation of a government which at the time existed
only on paper.

The Federalist was not an objective treatment of the Constitution
but a restrained work of partisanship. Its authors had two distinct
and not altogether harmonious objectives in mind. First of all they
sought to win over doubters and hesitant Antifederalists to the sup-
port of the Constitution. For this purpose, the power and authority
of the national government had in certain respects to be portrayed
in subdued colors. Many pages of The Federalist were thus devoted
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to explanations of the necessity for various provisions of the Con-
stitution and to reassurances that the new government would not
destroy the sovereignty of the states or become an instrument of
tyranny. Madison pointed out the now familiar argument that Con-
gress would have only enumerated powers beyond which it could
not go. Unwise, tyrannical, or unconstitutional legislation would
have to run the gamut of two houses of Congress, the presidential
veto, and the courts before becoming effectuve. If past experience
was any criterion, the states had little to fear from usurpations by
the national government; rather the national government would
have to fear usurpations by the states. If by some mischance liberty
should be endangered by the tyranny of the federal government,
Americans should remember that they had once before defended
their rights by resort to the sword, and if necessary could do so
again.

Hamilton, Madison, and Jay were also strong nationalists, and
somewhat inconsistently with their purpose of reassuring Anti-
federalists, they made their treatise a defense of the doctrine of
national ascendancy They insisted on the necessity of appeals from
state courts to federal courts as essential to a uniform interpretation
of the Constitution and to national unity, and Hamilton also argued
for the right of the federal judiciary to declare acts of Congress
void. Madison even went so far as to interpret the “necessary and
proper” clause in a guarded fashion as giving Congress the power
to make all laws directed toward constitutional ends not specifically
denied by the Constitution. This was a direct anticipation of the
doctrine of loose construction laid down two years later in Hamil-
ton’s bank paper.

The nationalistic character of these ideas explains in part the suc-
cess of The Federalist in predicting the course of later constitutional
development. After 1789, this line of constitutional interpretation
was sponsored by Hamilton and the Federalist party. Between
1800 and 1835 Chief Justice John Marshall was to write the doc-
trine of national supremacy into the growing body of constitutional
law, and the idea ultimately triumphed completely through the
verdict of the Civil War. It would be interesting to know to what
extent The Federalist served as a guidebook for the congressmen
who wrote the Judiciary Act of 1789, and for the decisions of John
Marshall. There is no way of settling this question with complete
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certainty, but there is some evidence that the influence of The Fed-
eralist was considerable.

The most effective Antifederalist work to appear was T'he Letters
from the Federal Farmer, published by Richard Henry Lee of Vir-
ginia in December 1787. This work, moderate and reasoned in tone,
immediately won a wide audience in Virginia and the other states.
Lee admitted that the Constitution contained many exccllent fea-
tures, but he thought it “aimed too strongly atr one consolidated
government of the United States.” He thought that centralized gov-
crnment was impractical and dangerous to liberty. The Constitu-
tion, he said, was also undemocratic, for it placed the majority under
minority control. The congressional scheme was bad, since the small
House of Representatives could not possibly represent all the peo-
ple, while state equality in the Senate constituted an injustice to the
large states. He also deplored the absence of a bill of rights. While
he did not absolutely oppose ratification, he deemed certain re-
forms essential, and he cautioned Virginians not to rush into ratifica-
tion before these changes were secured.

TRIUMPH OF THE FEDERALISTS

The successful issue of the struggle for adoption was not assured
until June 1788. In seven states the Constitution was ratified by two-
to-one majorities or better, but in four others ratification was sc-
cured only with difficulty and by narrow majorities, while in two
states it was at first rejected.

The Constitution was thought generally to be more favorable to
the less populous states because of the provision for equal represen-
tation in the Senate, and it was mostly the small states that were
the first to ratfy. Delaware and New Jersey gave their assent in
December 1787; Georgia and Connecticut followed in January, and
Maryland ratified in April after an unsuccessful attempt by Luther
Martin to filibuster the Convention. Of these states, four were small
and without any back country, while Georgia was small in popu-
lation and influenced by fear of the Indians.

The Federalists also won impressive victories in Pennsylvania
and South Carolina. Pennsylvania was the second state to ratify.
Here the critical struggle over ratification occurred in the state
legislature, where the Antifederalists stayed away from the assembly
in an attempt to defeat the quorum necessary to do business, and
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so block the call for a convention. But the assembly, without a
quorum present, voted to call the convention, and the next after-
noon the necessary quorum to validate this vote was secured when
a mob dragged two Antifederalist assemblymen into the state house
and held them in their seats by force. The Federalists under the
leadership of James Wilson controlled without difficulty the con-
vention that followed, and secured ratification in December, 46
to 19, after a three weeks’ session. Similarly in South Carolina, the
real struggle took place n the state legislature, where the Anu-
federalists attempted to block the motion to call a convention, on
the grounds that the Philadclphia Convention had exceeded its
authority. This move failed, and when the convention met, the
Antifederalists were unable to offer serious opposition to ratifica-
tion.

In Massachusetts, Virginia, New York, and New Hampshire,
ratification was secured only by narrow margins and after hard-
fought struggles. Indced, in Massachusetts it appeared at first as
though the enemies of the Constirution had the upper hand. Shays’
Rebellion was bur lately concluded, and the convention which met
n January was filled with the bitter consciousness of social con-
flict. Most of the distinguished men present, among them Nathaniel
Gorham, Rufus King, Caleb Strong, and James Bowdoin, favored
ratification. But the Antifederalists seemed to have the weight of
numbers on their side, while John Hancock, whose prestige in the
state was very high and who was nominal chairman of the con-
vention, at first avoided taking a stand on the issue by failing to put
in an appearance. Sam Adams also hung back from endorsement
in the belief that the Constitution provided for a too centralized
government.

The Federalists overcame these handicaps very skillfully. They
won over Hancock by dangling before him the promise of support
in his campaign for the governorship or even the vice-presidency.
Hancock then took the chair and proposed a number of amend-
ments to the Constitution in order to win over certain moderate
Antifederalists. The proposed amendments were of course not
mandatory; yet there was some assurance that they would be
adopted. This reconciled Sam Adams and several other delegates
to ratification. Although the Antifederalists tried to filibuster the
convention and later sought to adjourn the meeting without action,
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these tactics were unsuccessful, and on February 6, 1788, the Con-
stitution was ratified by the narrow vote of 187 to 168.

In Virginia, the support of the Constitution by Washington,
Madison, Randolph, and Marshall was offset by the opposition of
Patrick Henry, George Mason, and Richard Henry Lee, all of
whom had much influence. When the state convention met in
June 1788, Patrick Henry at once launched an intemperate attack
upon the Constitution, in which he spared no invective in his de-
nunciation of the proposed frame of government. He demanded an
investigation of the Federal Convention and even implied that the
delegates at Philadelphia had engaged in a criminal conspiracy. He
sneered at the Constitution as a bastard hybrid, “so new, it wants a
name.” He warned that the Constitution would destroy the liberties
of the people; aristocracy would give way to monarchy and des-
potism. Mason attacked the clause guaranteeing the slave trade un-
til 1808, while other declegates feared that the new government
would destroy the states once it was set in operation.

Madison met the impassioned pleas of Henry and his followers
with quiet reasoned arguments which eventually won over doubt-
ers. The Constitution, he admitted, did indeed establish a govern-
ment difficult of description; it was “partly national, partly federal.”
The new government did not threaten liberty, however, for it had
only specific derived powers, though he implied that he had no
objection to a bill of rights. An effective national government was
essential to the protection of liberty, and Madison made it clear
that the greater danger of despotism arose out of the deficiencies of
the present system.

As in Massachusetts, the technique of offering proposals for
amendments to appease the moderate Antifederalists was success-
ful, and Virginia ratified the Constitution on June 25, by the close
vote of 89 to 79. Forty suggested amendments accompanied rati-
fication. Earlier in the month New Hampshire had also ratified, so
that with ratification by ten states the adoption of the Constitution
was now assured.

New York was another state in which ratification was secured
only after a long fight and by the narrowest of majorities. Governor
George Clinton, an Antifederalist, refused to convene the legislature
in special session to consider a convention, and not until the regular
session in February 1788 did the assembly call for the election of



RATIFICATION OF THE CONSTITUTION 159

delegates. This election the Antifederalists won by an impressive
majority, so that when the convention met, forty-six of the dele-
gates were supposedly hostile to the Constitution while but nineteen
favored adoption.

The convention assembled in June. Since over two-thirds of the
delegates were Antifederalists, it appeared that ratification of the
Constitution was destined for speedy defeat. Robert Livingston,
John Lansing, and Governor Clinton,’ representatives of the local
aristocracy who feared the effect of the Constitution upon the state’s
revenue system, led the opposition. Hamilton, an ardent champion
of ratification, was known to regard the Constitution as defective
and to favor adoption only because the document was the best
available under the circumstances. Yet the skill of Hamilton in de-
bate and the news that Virginia and New Hampshire had ratified
eventually carried the day. A portion of the opposition was at
length won over under the promise of conciliatory amendments. A
proposal was made to make ratification conditional upon adoption
of a large number of concomitant amendments, with the specifica-
tion that the state would quit the union if the amendments were
not adopted within a certain time; but this proposal was defeated.
The convention then adopted the Constitution unconditionally by
a vote of 30 to 27, although, as a conciliatory gesture toward the
Antifederalists, a resolution proposing a second constitutional con-
vention was adopted unanimously.

By late July, only North Carolina and Rhode Island had failed
to ratify the Constitution. The North Carolina convention did
not meet until July 4, when ten states had already ratified. Probably
because of the predominance of the rural and frontier elements in
the state, an overwhelming majority of the delegates were Anti-
federalists. They did not reject the Constitution outright, but in-
stead refused, 184 to 83, to ratify until a long list of proposed amend-
ments were adopted. No other action was taken by the state until
November 1789, when, with the new federal government already
functioning, a second convention met and ratified the Constitution
without serious opposition, 195 to 77.

In Rhode Island the paper-money faction in control of the state
legislature continued to refuse to call a convention. Instead, it sub-
mitted the Constitution to a vote of the town meetings, where it

1 Governor Clinton served as president of the convention,
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was overwhelmingly defeated, the Federalists refusing to vote. In
1790 the paper-money faction lost control of the state legislature to
the conservatives. The new assembly promptly called a convention
which on May 29, 1790, ratified the Constitution by the narrow

margin of 34 to 32.

REASONS FOR RATIFICATION

The triumph of the Federalists was due in part to the superiority
of their arguments, in part to the tactical strength of their position
in the ratification conflict.

The Federalists had the advantage of a positive program. They
stood in the position of oﬂermg thc country a remedy for the many
ills besettmg the nation. They freely admitted many of the short-
comings of the Constitution; and many leading proponents of adop-
tion, among them Washington and Hamilton, were known to
regard it as far from perfect as a frame of government. Yet the
Federalists could truthfully say that it was the best available remedy
for the obvious evils of the Confederation and that it was the most
perfect instrument of government that the best minds of the nation
working over a period of several months had been able to devise.
If the opponents of the Constitution brought about its rejection,
responsibility would be theirs for the chaos and disunion to fol-
low.

Everywhere the proponents of ratification drew a terrifying
picture of the results of rejection: monetary chaos and national
bankruptcy, division of the Confederation into three or more sepa-
rate nations, civil war, reconquest of the separatc states by Britain
or some other foreign power. It was because the Antifederalists
could not answer such arguments, because they had no remedy ex-
cept the feeble demand for amendment of the Articles of Confedera-
tion or the calling of another convention, that their position was
gradually weakened and undermined.

The method by which the state constitutional conventions were
elected also favored the Federalists. The delegates were elected
from the existing legislative districts in the same proportion and on
the same basis as were delegates to the state legislatures. The back
country and the frontier had for decades been notoriously under-
represented in most of the assemblies. Reforms coincident with the
Revolution had worked some increase in the representation of the



RATIFICATION OF THE CONSTITUTION 161

back country; yet in 1788 it was still true that state legislatures were
controlled by the tidewater, which had many more delegates than
they were entitled to on the basis of population. Hence the pro-
ponents of ratification, most of them from the tidewater, were in
a much stronger position than public sentiment probably war-
ranted. Overrepresentation of the tidewater was an important if
not decisive factor in the triumph of the Constitution.

Suffrage requirements for the election of delegates to the con-
vention were also such as to disqualify the landless and property-
less groups among whom sentiment against the Constitution was
strong. Again, this was truc simply bccause in every state except
New York suffrage requirements duplicated those for ordinary state
elections, in which persons of no property were for the most part
disfranchised. Many of these people—artisans, squatter-farmers,
and debtors, would have opposed adoption, but they were without
influence in the choice of delegates simply because they could not
vote.

The Constitution nonetheless was adopted by a process as demo-
cratic as any available at that time—certainly more democratic than
that by which either the Declaration of Independence or the Articles
of Confederation were adopted—and its ratification probably re-
flected popular will more accurately than did either of those two
documents. It has sometimes been said that the Constitution would
have been rejected had it been submitted directly to a referendum
vote of the people in all the states, on a basis of free white male
suffrage such as came to prevail some forty years later. The narrow
margin by which the Constitution was adopted in four states plus
the underrepresentation or disfranchisement of substantial elements
presumably opposed to adoption lends some support to this conten-
tion. Probably not more than three per cent of the male population
actually balloted upon the choice of delegates to the various state
conventions. Yet this was due not only to the suffrage system, but
also to the fact that only a small portion, seldom more than a fourth,
of the population who were qualified to vote actually took the
trouble to do so. Apparently the great question before the nation
was greeted with apathy and indifference by many people. Cir-
cumstances of this kind make it extremely difficult to make any ab-
solute statement as to whether or not the Constitution would have
received a majority in a direct referendum based on universal
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suffrage. In 1788, indeed, the idea of a mass democratic popular
majority had hardly been entertained.

THE VENERATION OF THE CONSTITUTION

Although the battle over ratification was strenuous, all serious
controversy over the Constitution ceased abruptly once it had been
adopted. The enemies of ratification, if not convinced, were at least
silent. If a few men, like Patrick Henry, sulked in their tents, their
attitude did not seriously affect the steady growth of an effective
sentiment in favor of the new instrument. Before a decade had
passed, the Constitution, from being an object of partisan conten-
tion, became one of veneration. The new political parties, Federal-
ists and Jeffersonians, which rose in the early years of the Republic,
vied with one another in their expressions of respect for the supreme
law. Men might differ as to the true meaning of the basic document;
they might even come to blows over the nature of the government
it erected; but the Constitution itself in time became sacrosanct.

As a common symbol of American patriotism and nationality,
the Constitution eventually came to occupy a position rivaled only
by the Declaration of Independence and in after years by Lincoln’s
Gettysburg Address. The men who had drafted it were honored as
the Founding Fathers, and their achievement was celebrated as one
of the great events in the nation’s history. When George Bancroft
in the mid-nineteenth century wrote of the Constitution, he treated
the Convention’s work as a culmination of the entire development
of all preceding civilizations up to that time. To him, as to other
Americans, the hand of God was clearly visible in the background.
Although the men who drafted the Constitution had known little
and believed less of the dogma of democracy, by Jackson’s time the
Constitution was regarded as a principal bulwark of a democratic
state. In short, veneration of the Constitution became an integral
part of popular political thought.

Why did this happen? One explanation lies in the relative ab-
sence of visible common symbols of sovereignty and national unity
in American life. In England the king is the great symbol of political
unity, above party and class, commanding the common loyalty of
all Englishmen. The majesty of his position and the ceremony and
trappings with which he has been surrounded are visible symbols
of the tremendous authority of the state of which he is the cere-
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monial head. The Constitution gave America no king. Even great
political leaders do not stand above partisan hatred during their
lives; only after death may they become common symbols of unity.
The Constitution, it may be said, is America’s uncrowned king. It
is above party, a common object of veneration, a living symbol of
national unity.

Doubtless it was because of the pinnacle of veneration to which
historians and Americans in general had lifted the Constitution that
a somewhat different interpretation of the place of the Constitution
in the nation’s history produced a strong popular and professional
reaction. In 1913, Professor Charles A. Beard published his now
famous Economic Interpretation of the Constitution of the United
States. Briefly, his thesis was that the Constitution was the work of
men of a particular class and that the document reflected the in-
terests of that class: that the economic elite—merchants, large plant-
ers, financiers, land speculators, and creditors—brought about the
Convention and wrote a Constitution reflecting their particular in-
terests.

Beard offered several pieces of evidence in support of his argu-
ment. First, he pointed out that most of the delegates were lawyers,
planters, and merchants, the small farmer group being unrepre-
sented. Many of the delegates, he observed, were also bondholders
in the Confederation government, while still others held large blocks
of lands in the western domain. Both groups stood to gain by the
erection of a strong national government which would restore
credit and open the West for settlement.

The finished Constitution, Beard argued, directly reflected the
interests of these groups. He cited the clause prohibiting the states
from coining money or emitting bills of credit, obviously aimed at
the paper money inflation then prevalent in many states. He pointed
also to the PI‘OVISIOI’]S guaranteeing the national debr, forblddmg
the states from impairing the obligations of contracts, and giving
the national government control over money and credit.

Certainly Beard’s evidence does not justify the implication that
the members of the Convention engaged in a conspiracy to line
their own pockets. Many of the most prominent delegates, Wash-
ington, for example, parricipated at considerable personal sacrifice;
many others, including Madison, held no Confederation bonds and
stood to gain nothing personally from the Constitution. With two
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or three exceptions the delegates were men of character beyond any
imputation of selfish scheming.

Quite naturally, however, the delegates were drawn from the
dominant social groups in the various states, for the idea of mass
participation in government had not yet been born. The Conven-
tion’s personnel was not in the least aristocratic beyond the average
political gathering of the time. The same general group of men had
written the Declaration of Independence, the Arricles of Confed-
eration, and the state constitutions, documents neither more nor
less aristocratic than the Constitution of 1787.

Moreover, the Constitution must be judged by the political and
social standards of the late eightcenth century, rather than by those
of twentieth-century democratic liberalism. It was certainly as
liberal a document as the state constitutions then drafted, and in
some respects more so. The popular base of representation in the
House was made identical with that in the various states, while the
Senate merely continued the system of state representation prevail-
ing under the Articles of Confederation. The electoral college was
a cumbersome mechanism, but it was the result of compromise, not
of attempts at aristocracy, and it opened the way for potential elec-
tion of the President virtually by popular election, a fact well
understood by some delegatcs.

The Constitution forbade religious tests or qualifications for
office, banned titles of nobility, and laid down a very narrow defi-
nition of treason, all exceedingly liberal provisions by eighteenth-
century standards. It incorporated certain of the traditional guar-
antees of English civil liberty, forbidding the states and federal
government alike to pass bills of attainder and ex post facto laws
and guaranteeing the federal writ of habeas corpus against suspen-
sion except when rebellion or emergency made such suspension
necessary. Even the property guarantees were of a moderate char-
acter and were not at all designed merely to keep a landed or mer-
cantile aristocracy in power. Most of them, that guaranteeing the
national debt, for example, would be regarded as acceptable and
even necessary in a constitution drafted today. The Constitution
was in fact a sufficiently progressive frame of government so that,
although penned in a day when the democratic ideal was as yet
little known, it was able to provide the framework for a democratic
national government of the twentieth century.
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THE CONSTITUTION AS A PRODUCT OF EIGHTEENTH-
CENTURY POLITICAL IDEAS

Much of the discussion over whether the Constitution was a
liberal or democratic document can be put aside with the observa-
tion that the Constitution was a product of the Age of Enlighten-
ment and of colonial political philosophy and experlence

The Constitutional Convention was an expression of the En-
hghtenment’s abiding faith in the supremacy of reason. Man was
a rational being. It was therefore possible for men of various and
conflicting interests to meet together and by discussion, by argu-
ment, by the application of reason, solve the problems of the state
in a rational manner. This solution could then be embodied in a
compact based upon the reign of law, simply because it was to the
mutual interest of all rational men to accept the most intelligent
solution of the problem of government which human reason could
devise. The Convention inaugurated an era of formal constitution-
making; the French Revolutionists and early nineteenth-century
European liberals were also to cngage in the same practice with
the same implicit faith in the supremacy of reason.

The Constitution gave recognition to several ideas of colonial
and Revolutionary political philosophy: the compact theory of
the state, the notion of a written constitution, the conception of
constitutional supremacy and limited legislative capacity, the doc-
trine of natural rights, and the separation of powers. As a formal
compact setting up government, the Constitution’s antecedents ran
back to the Mayflower Compact, the Fundamental Orders of Con-
necticut, the great natural-law philosophers, and the state constitu-
tions of the Revolutionary era. As a written document, the Con-
stitution reflected the late colonial and Revolutionary belief that
the compact ought to be a written one. The notion of constitutional
supremacy was also recognized; the Constitution was made supreme
law, controlling state law and by implication federal law as well.
Federal legislative capacity was strictly defined and enumerated; by
implication it was limited to the express terms of the grant. Although
the Constitution contained no separate bill of rights, certain natural
rights were specifically guaranteed against invasion in the clauses
prohibiting ex post facto laws and bills of attainder and guarantee-
ing the writ of habeas corpus. The doctrine of the separgtion of
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powers was implied in the Constitution’s organization and content,
legislative, executive, and judicial powers being granted separately
in three different articles.

The powers granted the new government reflected in part Ameri-
can experience with federalism under the British Empire and the
Articles of Confederation, in part the Enlightenment belief in the
negative state. The scope of federal authority was essentially the
same as that of the central governments under the old British Em-
pire and under the Articles of Confederation. Experience had taught
the statesmen of the Revolutionary era that a central government
could not function effectively without the right to tax and to regu-
late commerce, and they now added these items to the grant of
federal authority. Yet the federal government was still conceived
of as having few other functions than the maintenance of peace
against external and internal disturbance, though for this purpose
it was thought that it must also be financially sound and efficient.
Even the power over interstate commerce, eventually to become so
potent an arm of federal authority, was apparently granted for
negative rather than positive reasons—to protect trade from the
manifold abuses of state control rather than to make possible ex-
tensive regulation by the central government.

The Constitution was thus an expression of eighteenth-century
political ideas. It was conceived as the instrument of government
in an eighteenth-century agrarian republic of less than four million
people. Yet today the document of 1787 funcrions as supreme law
in a twentieth-century state of one hundred and forty million peo-
ple having an urban industrial economy. The success of the Con-
stitution in bridging the gap between the eighteenth and twentieth
centuries is due in parto the general soundness of the frame of gov-
ernment provided, but even more it is due to the remarkable growth
in the meaning of the Constitution itself. Though nominally a fixed
written document, the Constitution began to grow, evolve, and
change with the first meeting of Congress, and it has been changing
ever since. This process of growth made possible the adaptation of
the Constitution as a frame of government for the modern world’s
first great experiment in democracy; it also preserved the document
of 1787 in a twentieth-century society bearing little resemblance
to that in which the delegates of 1787 lived and moved.



Chapter

Establishing the New Government

THE pocUMENT drafted at Philadelphia in 1787 provided a sound
foundation for subsequent constitutional development, but the ac-
tual task of erecting the living structure of government devolved
upon successive generations of statesmen and jurists. The ultimate
character of the American constitutional system depended as much
upon the Ob]CCthCS methods, and pohc1es of these men as it did
upon the provisions of the original Constitution itself.

The decisions made by the statesmen who launched the new
government were of especial importance, for the institutions they
erected and the policies they inaugurated established precedents
that were certain to affect profoundly the entire subsequent de-
velopment of the constitutional system. Some decisions upon in-
stitutions and policy could be made with relative ease, either be-
cause the Constitution itself was explicit and clear upon the point
in question, or because there was very general agreement among all
interests as to what ought to be done. Other issues, however, gave
rise to extended controversy, either because the Constitution was
vague or silent upon the matter at hand, or because the question
seriously affected the political or economic welfare of one or more

sectional or class interests in the nation. Out of these controversies,
167
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there emerged many of those institutions and policies which came
to make up the living organism of government.

LAUNCHING THE NEW GOVERNMENT

In September 1788, after eleven states had ratified the Constitu-
tion, the Confederation Congress designated the first Wednesday
of the following January for the selection of presidential electors,
the first Wednesday in February for the casting of the electoral
vote, and the first Wednesday in March (March 4) for the inaugura-
tion of the new government. The Constitution had left the method
of selecting presidential electors to the state legislatures. In the first
election the states accordingly chose their clectors in a variety of
ways, some by popular election on a general ticket, some by popu-
lar district election, and some by legislative vote. This lack of uni-
form electoral procedure was to continue for several elections, and
it was not until after 1860 that the choice of electors on a general
ticket became universal.

When the electoral vote was counted, George Washington was
found to have received one of the two votes cast by every elector.
This unanimity was not caused by any party mechanism, for po-
litical parties had not yet made their appearance; rather, it was
ascribable to a general sentiment that Washington was the new
nation’s great man and the logical choice for the presidency. The
electors scattered their other ballots among a half-dozen candidates.
John Adams received the second highest number of electoral votes
and thereby became Vice-President.

Meanwhile the various states held elections for members of the
House of Representatives, and the state legislatures chose their
senators. A large majority of the successful candidates for both
houses had actively supported ratification of the new Constitution,
although a few opponents of ratification won seats. The success of
the Federalists was due in part to the prestige these men had gained
through sponsorship of the Constitution and to the discomfiture of
the Constitution’s opponents, and in part to the fact that the Con-
stitution’s champions were vitally interested in the successful opera-
tion of the new government and hence sought office in greater num-
bers than did the Antifederalists.

The first Congress was thus decidedly more nationalistic than
the Constitutional Convention had been; furthermore, President
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Washington and Alexander Hamilton, who shortly became Wash-
ington’s principal adviser, were also proponents of strong central
government. This situation resulted in a consistently nationalistic
interpretation of the Constitution during the early years of the
new government. Those conflicts between nationalism and localism
which the Convention had left unresolved were usually settled in
favor of the champions of nationalism. Thus the first Congress,
assisted by the executive, supplemented and strengthened the handi-
work of the nationalists in the late Convention.

Congress, meeting in New York by direction of the Confedera-
tion Congress, obtained a quorum in both houses ecarly in April.
The two chambers then orgamized for business, a task involving the
appointment of the few necessary officers and the delineation of
rules of procedure. Legislative progress was somewhat delayed in
the first Congress by the entire absence of systematic rules of pro-
cedure and by the fear of establishing undesirable precedents or of
giving some agency too much power.

The Committee of the Whole, in which the entire chamber sat
as a committee, very soon assumed a position of outstanding im-
portance in procedure, particularly in the House of Representatives.
The relatively small membership of the two houses, the successful
experience with a ke committee in the Virginia legislature and in
the Philadelphia Convention, and the need for informal debate, all
encouraged the use of the committee. When important legislation
was under consideration, the Committee of the Whole usually
worked out the general principles of the projected statute and
then submitted its findings to a select committee to settle remaining
details and to draft a bill. Standing committees were very seldom
employed in the early sessions of Congress. For assistance in fram-
ing a measure the select committee usually relied heavily upon the
head of the executive department most directly concerned, so that
the bill reported actually was the result of co-operation berween
executive and legislature. Following the select committee’s report,
the House debated the measure anew, accepted or rejected pro-
posed last-minute amendments, and put the bill to a final vote. If
the proposed law passed, it went to the other house.

Because of the important place held by department heads in
lawmaking, the first Congress scriously considered giving chief
administrative officers the right to participate in debates on the
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floor. Had this step been taken it would have stimulated the develop-
ment of a parliamentary system of ministerial responsibility in the
relations between executive and legislature. Though certain mem-
bers ardently supported the idea, it was defeated after some discus-
sion.

In early sessions of Congress, the House of Representatives as-
sumed a position of considerably more importance than the Senate.
Most important legislation was initiated in the lower chamber, the
Senate functioning mainly as a body for modification and revision.
The House was regarded as representing the people directly, an
attitude attributable in part to the fact that until 1794 the Senate
held its legislative as well as its executive sessions behind closed
doors.

ORGANIZATION OF THE EXECUTIVE DEPARTMENT

Among the first statutes enacted by Congress were laws provid-
ing for the establishment of three executive departments—the State,
Treasury, and War departments. The Constitution made no direct
provision for administrative departments. Congress thus had a large
measure of discretion in the matter, though the system of adminis-
trative departments evolved in the later Confederation period was
available as a precedent. James Madison, now a member of the
House of Representatives from Virginia, took a prominent part in
formulating the statutes providing for the establishment of depart-
ments, as he did for much of the other legislation passed by the
First Congress.

Madison’s proposal of May 1789 to create a Department of For-
eign Affairs precipitated a prolonged debate on the President’s re-
moval power. The bill expressly granted the President the right to
remove the head of the prospective department. The Constitution
was silent on the removal power, an omission which was to open
the way for a century and a half of intermittent controversy on the
question. Some congressmen now opposed the provision in Madi-
son’s bill on the grounds that the Senate, being associated with the
President in appointments, was by impHlcation properly associated
with him in removals as well. Others contended that the removal
power was an inherent part of the executive prerogative and a
proper means of implementing the President’s duty to take care
that the laws be faithfully executed; hence, they held, the Presi-
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dent could properly make removals without the Senate’s consent.
Still others argued that the Constitution permitted Congress to lo-
cate the removal power according to its judgment. The bill in ques-
tion was finally phrased so as to imply that the power of removal
had already been lodged in the President by the Convention. While
this precedent was for a time generally followed in subsequent
legislation, the question of the removal power arose again during
the administrations of Jackson and Johnson and in the twentieth
century.’

In the debate on the bill creating a Treasury Department an argu-
ment arose over whether a single individual or a board of commis-
sioners should be placed at its head. Elbridge Gerry, who as a dele-
gate from Massachusetts had sat in the Constitutional Convention,
argued that the Treasury’s duties were too arduous and important
to be conferred upon a single individual. Although the House de-
cided against him, Congress nonetheless took the precaution of sur-
rounding the secretary with a comptroller, an auditor, a treasurer,
and a register, thereby providing adequate safeguards against un-
authorized payments.

Congress also took deliberate steps to make the Secretary of the
Treasury responsible to Congress as well as to the President. The
Secretary was required from time to time to make reports and “give
information to either branch of the legislature, in person or in writ-
ing (as may be required), respecting all matters referred to him by
the Senate or the House of Representatives, or which shall appertain
to his office; and generally shall perform all such services relative
to the finances, as he shall be directed to perform.” Thus, while Con-
gress made the heads of other departments subordinates of the Presi-
dent, it made the Secretary of the Treasury, primarily at least, its
own agent to execute its constitutional powers in the field of finance.

Here again was an important move toward ministerial respon-
sibility and parliamentary government. The basic proposition im-
plied in the Treasury Act was that Congress could constitutionally
make an executive department responsible to itself rather than to
the President. Subsequent developments, however, were to arrest
the trend toward ministerial responsibility.

The creation of other departments involved no major contro-

1For later controversies mvolving the removal power, see the discussion on
pages 339-342, 471-477, and 708-711.
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versies. The War Department received supervision over both mili-
tary and naval affairs, an arrangement continued until 1798, when
the quasi-war with France led to the establishment of a separate
Navy Department. The Judiciary Act of 1789 provided for an
Attorney General, whose chief duties were to prosecute cases for
the United States before the Supreme Court and to give legal ad-
vice to the President and the heads of departments. Although he did
not become the official head of a department until 1870, he becamc
immediately a principal executive officer and presidential adviser.
The post office was organized on an annual basis until 1794, when
it was given permanent standing; not until 1829, however, did the
Postmaster General become a regular cabinet member.

A proposal of August 1789 to create a Home Department failed
because of the implied invasion of state authority, instead, Congress
altered the name of the Department of Foreign Affairs to the De-
partment of State, a title gencral enough to cover a variety of small
additional duties then assigned to the department—among them
the custody of public records and correspondence with the states.

THE JUDICIARY ACT OF 1789

No law enacted by the first session of Congress was of greater
importance than the Judiciary Act of September 24, 1789, which
incorporated the principle of national supremacy into the federal
judicial system. The act was the work of a Senate committee dom-
inated by staunch Federalists, with Oliver Ellsworth of Connecticut
taking the leading role. It provided for a Supreme Court consisting
of a Chief Justice and five associate justices, for thirteen federal
district courts of one judge each—one district for cach of the eleven
existing states and two additional districts, in Virginia and Massa-
chusetts, for Kentucky and Maine—and for three circuit courts,
each composed of two justices of the Supreme Court sitting in con-
junction with one district court judge. The jurisdiction of the vari-
ous courts was stated in great detail, and to a lesser degree their
organization and procedure were set forth in detail. Although this
arrangement constituted a victory for those who advocated a com-
plete system of federal courts, state courts were given concurrent
jurisdiction in certain cases involving federal law. Thus the state
courts became a part of the judicial system of the United States.

Section 25 of the act, a tremendous victory for the principle of
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national sovereignty, provided in certain instances for appeals from
state courts to the federal judiciary. Under this section, appeals could
be taken to the United States Supreme Court whenever the highest
state court having jurisdiction of a case (1) ruled against the con-
stitutionality of a federal treaty or law; (2) ruled in favor of the
validity of a state act which had been challenged as contrary to the
Constitution, treaties, or laws of the United States; or (3) ruled
against a right or privilege claimed under the Constitution or fed-
eral law. In effect, this meant that appeals would be taken in all in

stances where the state judiciary assertedly failed to give full recog-
nition to the supremacy of the Constitution, or to the treaties and
laws of the United States, as provided by Article VI of the Con-
stitution.

This provision, which solved the problem of conflicts between
state and national spheres of authority, was to become the very
heart of the American federal system of government. If the Con-
stitution and federal laws and treaties were to be “the supreme Law
of the Land,” it was vital that they be upheld against state law and
that they be interpreted with reasonable uniformity. Unless the Su-
preme Court were given authority to review the decisions of state
courts in disputes between the states and the federal government
over their respective powers, it would be possible for state courts
practically to nullify federal authority, just as state legislatures had
virtually nullified the authority of Congress under the Confedera-
tion. Therefore the nationalists insisted that the Supreme Court
must be the final interpreter of the Constitution and as such must
have the right to receive appeals from state courts.

The Constitutional Convention had not specifically provided for
appeals from state to federal courts, but Ellsworth and the other
nationalists of Congress, now freed from the restraints formerly
imposed by the presence of a strong states’ rights faction, boldly
assumed the right to be implied in the Constitution. In 1789 and for
many years afterward, the critics of Section 25 of the Judiciary Act
claimed that the Constitution specifically placed the responsibility
for upholding federal supremacy upon the state courts and that
Congress had no authority to subject their decisions to review by
the Supreme Court of the United States. This opposition was mo-
tivated by the fear that the state judiciaries and state powers would
be gradually absorbed by federal authority, a fear that made it
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almost impossible for this group to see the necessity for the uniform
upholding of federal supremacy throughout the Union.

In view of its Jater importance, it should be noted that the power
of the Supreme Court to determine with finality the constitution-
ality of acts of Congress was not specifically recognized in the Ju-
d|c1ary Act of 1789. It might have been considered as implied, how-
ever, since decisions of state courts involving the constitutional con-
struction of acts of Congress might be appealed to the Supreme
Court and there presumably either affirmed or reversed. But to
go beyond this implication was apparently considered either
unnecessary or politically inexpedient at the time.

THE BILL OF RIGHTS

It will be recalled that during the contest over adoption of the
Constitution, ratification had been won in several states through
the technique of promising a series of constitutional amendments
embodying a bill of rights. Many men in the First Congress now
felt that the national government was under a moral obligation to
fulfill these promises. Moreover, advocates of amendments believed
that many persons still lukewarm or unfriendly to the new govern-
ment might be won over should such amendments be adopted. One
of the very few specific recommendations made by President
Washington in his inaugural address was that Congress should give
careful attention to the demand for these amendments.

In Congress, Madison took the initiative in advocating amend-
ments, co-ordinating the suggestions of the state ratifying conven-
tions and introducing them in the House. Although a majority of
his colleagues supported this move, a few conservative nationalists,
notably Fisher Ames of Massachusetts and Roger Sherman of Con-
necticut, opposed it as unnecessary and unwise. Since the federal
government was one of enumerated powers, they said, the Consti-
tution did not endanger the rights of the people, and it should be
given a fair trial before attempts were made to amend it. On the
other hand, certain champions of states’ rights, among them Elbridge
Gerry of Massachusetts and Thomas Tucker of South Carolina,
were determined to add amendments protecting both citizens and
the states against federal power. The partial victory of the national-
ists is evident in the substantial curtailment of the amendments orig-

inally proposed.
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Madison’s proposal was not to add the amendments in a body at
the end of the Constitution but to incorporate them in their proper
places in the text by changes, omissions, and additions. Although
this plan was later abandoned, it was at first agreed to by the House.
The most numerous changes were to be additional limitations upon
the power of Congress over citizens, to follow the clause in Article I,
Section g, prohibiting bills of attainder. By the proposed amend-
ments, Congress was to be prohibited from abridging the freedom
of religion, of speech, of the press, of assembly, or of bearing arms;
and federal authority was closely restricted in quartering troops, in
prosecuting citizens for crimes, and in inflicting punishments. Out
of these proposals grew the first five and the Eighth and Ninth
amendments. Extensive changes designed to guarantee to the citizen
more fully a fair trial by a jury in his own district and the benefits of
the common law were also proposed for Article 111, Section 2, of the
Constitution. These proposals eventually became the Sixth and
Seventh amendments.

The proposed amendments were debated at length in both houses,
several additions, alterations, and eliminations being made. The
House at first agreed to add to the Constitution’s preamble a state-
ment reminiscent of the Declaration of Independence to the effect
that government was intended for the benefit of the people and was
derived from their authority alone, but this plan was eventually
dropped on the grounds that the phrase “We the People” was suf-
ficient evidence and proof of the popular basis of the Constitution.

Some of the ardent states’ rights advocates also attempted to
add to the proposed amendment guaranteeing the rights of assembly
and petition a phrase guaranteeing the right of the people to in-
struct their congressmen on public questions. A combination of
moderate and extreme Federalists, alleging that this proposal would
undermine the representative and deliberative character of Con-
gress by subjecting its members to direct popular control, succeeded
in defeating the move.

The Senate, even more conservative than the House, killed sev-
eral other suggestions, among them a clause exempting conscien-
tious objectors from compulsory military service, an article specifi-
cally prohibiting any of the three departments of the federal gov-
ernment from exercising powers vested in the other two, and a
limitation upon the states’ police power proposed by the House, that
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“no State shall infringe the right of trial by jury in criminal cases,
nor the rights of conscience, nor the freedom of speech or of the
press.”

One of the most significant events in the course of the debate was
the failure of the states’ rights advocates in their attempts to alter
the proposal that was to become the Tenth Amendment so as to
limit the federal government to those powers “expressly” delegated
by the Constitution. This move was blocked by Madison and other
moderates as well as the nationalists, all of whom believed that in
any effective government “powers must necessarily be admitted by
implication.” In later years extreme strict constructionists, adher-
ing to a narrowly circumscribed conception of federal powers, were
nonetheless to insist that the Tenth Amendment had made implied
federal powers illegal.

In September 1789, Congress submitted twelve proposed amend-
ments to the states. But before they were ratified by the existing
states, the number of states in the Union increased from eleven to
fourteen through the ratification of the Constitution by North Caro-
lina and Rhode Island and the admission in 1791 of Vermont to the
Union. Ratification by eleven states was therefore necessary. Dur-
ing the two years from 1789 to 1791 various states took favorable
action on all or most of the amendments, and in November 1791
Virginia’s vote made ten of the amendments part of the Constitu-
tion, although Massachusetts, Connecticut, and Georgia failed to
ratify them. The two remaining proposals, one providing that there
should be not less than one representative in the lower house for
every fifty thousand persons, and another postponing the effect
of any alteration in the compensation of Senators and Representa-
tives until an election had intervened, failed to secure favorable ac-
tion by the necessary number of states and thus were defeated.

The ten amendments adopted worked no real alteration in federal
power. They gave formal recognition to certain traditionally ac-
cepted “natural rights,” hitherto incorporated in the great English
charters, colonial grants, and state bills of rights. They took no sub-
stantive powers from Congress which could reasonably have been
implied before the amendments had been passed, and most of the
procedural limitations, trial by jury and the like, probably would
have been taken for granted in any event. Only gradually did there
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emerge the now almost universal conception of the first ten amend-
ments as a great Bill of Rights.

THE HAMILTONIAN PROGRAM

In 1790, the national government having been safely organized,
Alexander Hamilton, now Washington’s closest adviser, launched
an extensive financial program, conceived in the interests of con-
servative mercantilistic nationalism.

Though not an aristocrat in origin, Hamilton was the national
spokesman for those of wealth and standing—for the rich, the wise,
and the well-born, as he liked to term them. He neither understood
nor sympathized with the great mass of people of little or no prop-
erty; he simply attributed their condition to their incapacity and
indolence. While he recognized that it was perhaps impolitic to
exclude the masses from all political activity, he had a strong con-
viction that control of government should be lodged securely in
the hands of the manufacturing, commercial, and landed aristocra-
cies.

Hamilton therefore favored an efficient, coercive, and highly cen-
tralized state, which would foster commerce, manufacturing, and
capitalistic development. Since he considered self-interest to be
the mainspring of human conduct, he was confident that such a
program would give the aristocracy a definite interest in the new
federal government and thereby assure its ultimate stability and
success.

Hamilton’s opportunity came when Congress asked him to sub-
mit a report on the public credit. In reply, Hamilton in 1790 and
1791 made a series of reports embodying a number of proposals cal-
culated to place federal finances upon a sound basis and to enhance
the public credit both at home and abroad. He believed that a
properly funded national debt would add to the stability of the
government and would provide the equivalent of money for major
private business transactions. He recommended that the national
government refund the outstanding Confederation debt at face
value, assume and refund the unpaid debts contracted by the several
states to carry on the Revolutionary War, charter a national bank
to assist in handling the government’s monetary and financial prob-
lems, and enact a protective tariff law.
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There was comparatively little opposition to the refunding of
the national debt, which was guaranteed by the Constitution itself.
However, certain congressmen did object to paying the old obliga-
tions off at face value, a step which they argued would redound to
the advantage of the speculator class. And the states’ rights faction
attacked the assumption of state debts by the federal government
as a scheme to consolidate national authority at the expense of the
states. The Virginia legislature adopted a resolution declaring as-
sumption to be both dangerous to the states and repugnant to the
Constitution. Representatives from states which had already paid
off a large part of their debts also objected to assumption. Hamilton
nonetheless carried his proposal through Congress with the aid of
a political bargain by which certain Southern members voted for
assumption in return for some Northern support for a bill to locate
the future national capital on the Potomac River.

Hamilton’s proposal to charter a national bank was severely at-
tacked in Congress on constitutional grounds. The opposition was
led by Madison, who was becoming increasingly hostile to Hamil-
ton’s program. Although the two men had supported strong na-
tiona] government in the Convention and had worked together to
secure ratification of the Constitution, neither their constitutional
philosophies nor their economic interests were harmonious. Hamil-
ton wished to push still further in the direction of a powerful cen-
tral government, while Madison, now conscious of the economic
implications of Hamilron’s program and aware of the hostility which
the drift toward nationalism had aroused in his own section of the
country, favored a middle course between nationalism and states’
rights.

In the Constitutional Convention Madison had proposed that
Congress be empowered to “grant charters of incorporation,” but
the delegates had rejected his suggestion. In view of this action, he
now believed that to assume that the power of incorporation could
rightfully be implied either from the power to borrow money or
from the “necessary and proper” clause in Article I, Section 8, would
be an unwarranted and dangerous precedent.

In February 1791, the bank bill was passed by Congress, but
President Washington, who still considered himself a sort of media-
tor between conflicting factions, wished to be certain of its consti-
tutionality before signing it. Among others Jefferson was asked for
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his view, which in turn was submitted to Hamilton for rebuttal.

In a strong argument Jefferson advocated the doctrine of strict
construction and maintained that the bank bill was unconstitutional.
Taking as his premise the Tenth Amendment (which had not yet
become a part of the Constitution), he contended that the incor-
poration of a bank was neither an enumerated power of Congress
nor a part of any granted power, and that implied powers were in-
admissible.

He further denied that authority to establish a bank could be de-
rived either from the “general welfare” or the “necessary and
proper” clause. The constitutional clause granting Congress power
to impose taxes for the “general welfare” was not of all-inclusive
scope, he said, but was merely a general statement to indicate the
sum of the enumerated powers of Congress. In short, the “general
welfare” clause did not even convey the power to approprlate for
the general welfare but merely the right to appropriate pursuant
to the enumerated powers of Congress.

With reference to the clause empowering Congress to make all
laws necessary and proper for carrying into execution the enumer-
ated powers, Jefferson emphasized the word “necessary,” and ar-
gued that the means employed to carry ourt the delegated powers
must be indispensable and not merely “convenient.” Consequently
the Constitution, he said, restrained Congress “to those means with-
out which the grant of power would be nugatory.” Later as Presi-
dent, however, Jefferson was to become aware that those charged
with the responsibility of the federal government must have some
discretionary authority in the choice of means to perform its func-
tion.

In rebuttal Hamilton presented what was to become the classic
exposition of the doctrine of the broad construction of federal pow-
ers under the Constitution. He claimed for Congress two kinds of
powers in addition to those expressly enumerated in the Constitu-
tion, resultant and implied powers. Resultant powers were those
resulting from the powers that had been granted to the government,
such as the right of the United States to possess sovereign jurisdic-
tion over conquered territory. Implied powers, upon which Ham-
ilton placed his chief reliance, were those derived from the “necessary
and proper” clause. He rejected the doctrine that the Constitution
restricted Congress to those means which are absolutely indispen-
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sable. According to his interpretation, “neccessary often means no
more than needful, requisite, incidental, useful, or conducive to. . . .
The‘degre'e in which a measure is necessary, can never be a test of the
legal right to adopt it; that must be a matter of opinion, and can only
be a test of expediency.”

Then followed Hamilton’s famous test for determining the con-
stitutionality of a proposed act of Congress: “This criterion is the
end, to which the measure relates as a mean. If the end be clearly
comprehended within any of the specified powers, and if the
measure have an obvious relation to that end, and is not forbidden
by any particular provision of the Constitution, it may safely be
deemed to come within the compass of the national authority.”
This conception of implied powers was later to be adopted by John
Marshall and incorporated in the Supreme Court’s opinion in Mc-
Culloch v. Maryland on the constitutionality of the second na-
tional bank.

Hamilton had his way and the national bank was established. It
served well most of the purposes he had outlined for it and in ad-
dition proved to be a decided boon to the nation’s financial and
commercial interests. Eventually also his broad interpretation of the
scope of the authority of the central government was to be ac-
quiesced in by practically all political and sectional groups. Before
that time arrived, however, there were to be almost interminable
debates and controversies over such an interpretation of the Con-
stitution—controversies involving nullification, secession, civil war,
and virtual congressional dictatorship.

In his report on manufactures, Hamilton shortly presented a pow-
erful argument for a protective tariff for certain industries, as a
means of attaining a proper balance between agriculture, commerce,
and manufacturing, and a prosperous and expanding economy. Since
the protection of industry was not an enumerated power of Con-
gress, the authority for such action had to rest again upon the doc-
trine of implied powers. Although Hamilton’s recommendation to
Congress was adopted in only a modified form, the opposition to
the protective tariff was based more upon policy than upon alleged
unconstitutionality. Many times in later years, however, the con-
stitutionality of the protective tariff was to be attacked with strong
argument, although never with' complete success.
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THE TEST OF FEDERAL COERCIVE POWER

One of the basic difficultics of the Confederation period had been
the lack of any coercive power on the part of the central govern-
ment against either states or individuals. It will be recalled that the
Constitutional Convention had considered and abandoned a pro-
posal to give the new government the right to coerce the states,
largely on the ground that the government would function directly
upon individuals and that cocrcion of states would therefore be ir-
relevant and unnecessary. This in turn, however, implied that the
national government would have the right to coerce individuals
who resisted its Jawful authority. In line with this assumption the
Convention had in fact empowered Congress “to provide for call-
ing forth the Militia to execute the Laws of the Union, suppress
Insurrections and repel Invasions ”

The first occasion for the exercisc of this vital authority came in
the so-called Whisky Rebellion of 1794. In 1790 Congress, as a
part of its new revenue program, had levied a direct excise tax upon
whisky. The tax was very much resented in the frontier regions
of the middle and southern states, for whisky was the frontiers-
man’s principal medium for marketing his surplus grain. A consider-
able majority of westerners had been opposed to the adoption of
the Constitution, and they did not now appreciate the necessity for
an effective federal revenue program. The law therefore aroused
much political unrest in western regions, where farmers, spurred
on by antiadministration politicians, held meetings of protest and
threatened forcibly to block the execution of the excise law.

Alarmed by frontier unrest and eager to assert national author-
ity, the Federalist-controlled Congress on May 2, 1792, enacted a law
authorizing the President to call out the militia in case an insur-
rection occurred against federal authority or in case a state, threat-
ened by internal disorder beyond its control, called for federal aid.
Although there were sharp divisions both in Congress and among
the people over the expediency of such an enforcement measure, all
factions were agreed that the employment of military power should
be unequivocally subordinated to the processes of civil government.
The act therefore provided that the militia were to be employed
only when “the laws of the United States shall be opposed, or the
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execution thereof obstructed, in any state, by combinations too
powerful to be suppressed by the ordinary course of judicial pro-
ceedings, or by the powers vested in the marshals.” Even then the
President was required first to issue a proclamation warning the in-
surrectionists to disperse peaceably.

Meanwhile, although Congress lowered somewhat the whisky
tax as a concession to western sentiment, resistance in western
Pennsylvania became more and more extreme. In 1794 it took on
an organized character and threatened to result in a complete break-
down of the federal revenue laws.

Spurred on by Hamilton, Washington now determined to seize
this occasion to demonstrate the strength and sovereignty of the
national government before the decentralizing effects of frontier
provincialism should undermine the federal constitutional system.
On August 7, 1794, Washington therefore issued a proclamation
in accordance with the Act of 1792, commanding all insurgents to
submit to federal authority by September 1. When they failed to
do so in the required time, he proceeded to call out 13,000 militia-
men from Pennsylvania and near-by states to suppress the insurrec-
tion. Though federal military prestige was at the moment suffer-
ing from a series of defeats administered by the Indian tribes of
the northwest frontier, the necessary troops were raised with bur
little difficulty, and an expedition was dispatched against the in-
surgents. The threatened insurrection quickly disintegrated. A few
of the leading rebels were arrested and tried for treason; two were
convicted but were subsequently pardoned by the President. The
whole episode had demonstrated conclusively that the new federal
government possessed ample power to enforce its authority over
individuals, even recalcitrant ones.

EXECUTIVE RELATIONS WITH CONGRESS

- The Constitutional Convention had contemplated a strong execu-
tive, who would not only execute federal laws but would also take
a prominent part in the formulation of legislation. The Constitution
provided several possible instruments for executive leadership in
Congress, among them the President’s duty to advise Congress on
the state of the Union and to “recommend to their Consideration
such Measures as he shall judge necessary and expedient,” and his
veto power. Eventually, also, the appointive power was to become
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an important device for the control of policy, although it did not
develop as such during Washington’s time.

In advising Congress on the state of the Union, Washington early
adopted the practice of appearing in person before Congress at the
opening of each session to review the developments of the preced-
ing year and to recommend matters for congressional considera-
tion. During sessions also he sent special messages, chiefly to pro-
vide Congress with information as occasion arose. Although early
Congresses followed an elaborate ceremonial in making formal re-
sponse to the President’s annual messages, they did not always ac-
cept his recommendations. The annual message was in fact not
destined to become a major instrument of executive leadership in
Congress.

The veto was also potentially an important nstrument for the
control of legislative policy, but it too did not become significant
in the early national period. Federalist leaders favored the exercise
of the veto power as a part of a desirable strong executive. Their
opponents, on the other hand, conscious of the unpopularity of the
governor’s veto power in the colonial era and aware of the weak veto
given most state governors, belicved that the power should be used
very sparingly.

Washington first used the veto in 1791, when he refused his as-
sent to a bill apportioning representation in the House in such a
manner that some states would have more than the one representa-
tive for every 30,000 inhabitants permissible under the Constitution.
The President sympathized with Jefferson’s argument that he ought
not to refuse his assent to any bill unless he was certain that it was
unauthorized by the Constitution. However, in his opinion the bill
under consideration was unquestionably unconstitutional, and he
finally vetoed it on that ground. While use of the veto in this case
aroused little opposition, the veto power was to be used very rarely
for a long time. Neither Adams nor Jefferson vetoed a single law, and
not until Jackson’s time was the veto used to defeat any measure
which the President considered objectionable for reasons of policy.

During Washington’s first administration, department heads took
an active part in advising Congress upon legislative policy, even to
the extent of drafting legislation. Hamilton in particular considered
himself to be a kind of prime minister, a co-ordinator between Con-
gress and the President. Washington, other department heads, and
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many members of Congress were at first inclined to accept him as
such. The House refused to allow Hamilton to appear before it in
person; but by means of written reports, the domination of party
caucuses, and the control of congressional committee personnel, the
Secretary of the Treasury became for a time the most important
person in the government in the determination of legislative policy.

This trend toward executive leadership in Congress was sharply
checked during Washington’s second term and the Adams ad-
ministration. The change was due not to an altered conception
of the presidency by either incumbent, but to a less favorable re-
sponse to such leadership from Congress. With the rapid growth
and crystallization of the Republican opposition in Congress,> Ham-
ilton and his colleagues were faced by 1793 with a hostile majority
in the House. Not only did Hamilton’s hopes for a premiership dis-
appear but also he was subjected to various attacks in both houses
charging him with intruding upon congressional authority and with
certain violations of law.

For several years thereafter, Congress struggled along without
any definite or effective leadership. Eventually both houses were to
develop standing committees as a means of providing responsible
internal leadership, but the early Republicans moved in that direc-
tion with hesitation and even with trepidation.

DEVELOPMENT OF THE CABINET

The Constitutional Convention had made no specific provision
for an advisory council for the President. The Virginia Plan had
provided for a Council of Revision, but this had been proposed
primarily as a veto agency and not as a real advisory council, and
it had been abandoned without much consideration.

To some extent the finished Constitution implied that the Senate
was to be a kind of advisory council to the President. It was given
two specific advisory functions—treaty making and the appoint-
ment of diplomatic, judicial, and administrative officers. The Sen-
ate’s small size—before 1796 it had not more than thirty members—
and the fact that since colonial times the upper house in certain
states had constituted an executive council strengthened the con-
cept of the Senate as a presidential advisory body.

2 For a discussion of the development of the Republican or Jeffersonian Party, see
Chapter 8.
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Influenced by this idea, Washington at first assumed that the
Senate’s advice and consent in treaty making would be obtained by
personal consultation between the President and the Senate. In Au-
gust 1789 he appeared in person with the Secretary of War before
the Senate to discuss the terms of a treaty to be negotiated with cer-
tain Indian tribes. Washington had the important papers read to
the Senators and then asked their advice upon several points in the
negotiations and in the treaties. The Senators were embarrassingly
hesitant about responding and finally asked that the papers be as-
signed to a Senate committee for study before they gave their ad-
vice and consent. Washington, obviously irritated at this unex-
pected delay, exclaimed, “This defeats every purpose of my com-
ing here.” Though he returned later to conclude the discussion, the
inconvenience involved and the lack of responsiveness on the part
of the senators discouraged him from repeating the procedure.

Thereafter, both in treaty making and in appointments, the Presi-
dent carried forward negotiations without formally seeking the
Senate’s advice. Individual senators were often consulted, and very
occasionally the Scnate was asked for instructions during negotia-
tions. As a rule, however, the President merely submitted finished
rreaties to the Senate for their acceptance or rejection, and appoint-
ments werc handled in the same fashion.

The development of a cabinet composed of department heads
was both a cause and a result of the failure of the Senate to function
cffectively as an advisory body. While the cabinet was unknown
as of 1789, Washington very early took advantage of the constitu-
tional provision authorizing the President to request written opin-
ions from department heads. Such formal opinions, however, did
not satisfy the President’s need to discuss problems fully and freely
with a small body of trusted advisers.

In 1791 Washington, being personally absent from the capital,
suggested that the department heads and the Vice-President should
consult together upon any important problems arising during his
absence. The resultant conference was in a sense the first cabinet
meeting. The following year other consultations were held, and
by 1793 regular meetings had become the rule and the term “cab-
inet” had come into fairly common usage.

The cabinet shortly came to be made up exclusively of men who
were personally loyal to the President and in essential agreement
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with him and with one another upon administration policies. Wash-
ington’s attempt to draw advice from men of conflicting political
philosophy, as he was obliged to do when Jefferson and Hamilton
both headed departments, soon proved unsatisfactory, and he be-
came accustomed to accepting Hamilton’s opinion in most matters.
Jefferson’s retirement in 1793 followed as a consequence. This trend
was conclusively emphasized in 1795, when Secretary of State
Edmund Randolph was forced to resign because of his failure to
support Washington’s foreign policy. The President’s power to
remove principal policy-making subordinates, first confirmed by
Congress in 1789, was eventually to become an additional important
factor in establishing cabinet unity.

The administration of John Adams, who entered the presidency
on March 4, 1797, experienced a partial and temporary disintegra-
tion of executive unity, largely because Adams retained Washing-
ton’s cabinet, several members of which were loyal to Hamilton,
now a factional rival of the new President. But when Jefferson
became President, he formed a cabinet of men who willingly ac-
cepted his leadership and strove to carry out his program. Only
on rare occasions thereafter were cabinet officers to be much more
than the President’s subordinates and agents.

The cabinet thus became a reasonably coherent consultative body
where the major policies of the administration were discussed and
formulated. Because of the extraconstitutional nature of the cabinet
the President was not under legal obligation to abide by the vote
or decision of his advisers, but as a matter of policy most Presidents
have been inclined to do so except in extraordinary cases.

FOREIGN POLICY AND EXECUTIVE PREROGATIVE

The idea of the President as a powerful independent executive
capable of initiating policy and controlling events on his own
responsibility was strongly reinforced by the exercise of executive
policy in foreign affairs during Washington’s administration.

At the outbreak of war between France and Britain in 1793,
France sent a new minister to the United States, one Edmund Genét,
to obtain this country’s co-operation with the French war effort.
Gen¢ét came as emissary from the new French Republic, the mon-
archy having been overturned in 1792 by revolution. His recep-
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tion by the United States would under international law constitute
formal recognition of the new French government, and the ques-
tion therefore arose as to whether under the Constitution the Presi-
dent was authorized to take this step. The cabinet nonetheless agreed
that Washington should receive Genét, an action which set a prece-
dent for the absorption by the executive of the right to extend
recognition to a foreign government.

Though the United States had signed a treaty of alliance with
monarchist France in 1778, Washington’s cabinet was unanimously
of the opinion that the nation ought to remain neutral in the cur-
rent war. It was accordingly agreed that Washington should issue
a proclamation of neutrality, a step shortly taken.

The administration’s opponents immediately charged that Wash-
ington’s proclamation of neutrality had infringed upon the province
of Congress, to which the Constitution had assigned the authority
to declare war. Hamilton replied by publishing in the press, under
the pseudonym of “Pacificus,” an elaborate statement of his theory
of the strong executive. “If, on the one hand,” he concluded, “the
Legislature have a right to declare war, it is on the other, the duty
of the executive to preserve peace till the declaration is made.”

Hamilton then advanced the startling contention that the Presi-
dent possessed an inherent body of executive prerogative, above
and beyond those rights and duties specifically mentioned in the
Constitution. “The general doctrine of our Constitution, then, is,”
he asserted, “that the executive power of the nation is vested in
the President; subject only to the exceptions and qualifications
which are expressed in the instrument.” To put it differently, the
clause in the Constitution vesting executive authority in the Presi-
dent was itself a general grant of executive power, and the subse-
quent enumeration of functions was not in any sense all-inclusive.
Part of the inherent executive prerogative, Hamilton added, was the
general authority to conduct foreign relations and to interpret
treaties in their non-judicial aspects.

This broad claim of inherent executive prerogative caused Jef-
ferson and Madison to believe with some reason that Hamilton was
contriving to attach to the President powers approximating the
royal prerogatives of the British Crown. To Jefferson and his col-
leagues the executive authority was limited by the specific grants of
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the Constitution and of laws, and in domestic affairs this concept
has since largely prevailed.® The Hamiltonian doctrine, however,
strongly supported by the hard fact that the executive department
is always available and has superior sources of information regard-
ing foreign affairs, has succeeded in giving the President very broad
powers in the conduct of foreign relations. This development was
to become especially significant in the twentieth century.

The phase of the foreign policy of the Washington administra-
tion that aroused the bitterest opposition was the treaty drawn up
by John Jay with Great Britain in 1794. It provided for the clarifica-
tion of commercial relationships as well as for an amicable settle-
ment of outstanding differences growing out of the misunderstand-
g and nonfulfillment of the Treaty of Peace of 1783. Since Britain
now occupied an advantageous diplomatic position, most of the
terms of the Jay Treaty were more favorable to her than to the
United States. The treaty was thercfore unpopular in many parts of
the country, but the Federalist-dominated Senate in 1795 agreed to
all of it except one clause.

Certain provisions in the treaty required appropriations of money
before they could be put into effect. This necessitated action by the
House of Representatives, where the opponents of the treaty were
especially strong. By a considerable majority the House requested
the President to furnish that body with a copy of the instructions
to Jay and of other documents relative to the treaty. In taking this
bold step the House was following the leadership of Albert Gallatin.
He insisted that the House had a constitutional right to ask for
the papers because its co-operation and sanction were necessary to
carry the treaty into full effect and make it an integral part of the
law of the land. -

Washington, with the approval of his cabinet, refusec_l to comply
with this request, on the ground rthat the papers demanded had
no relation to the functions of the House. He also reminded the
representatives that the Constitutional Convention had very delib-
erately assigned the power of making treaties to the President and
the Senate, and he insisted that “the boundaries fixed by the Con-
stitution between the different departments should be preserved.”

31In 1861 President Lincoln was to assume that the President possessed very broad
executive powers to deal with the emergency of an extensive rebellion” against
national authority. For a discussion of this and related 1ssues see Chapter 16
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The House then disclaimed any part in the treaty-making power
but insisted upon its rights to originate all appropriations, even those
for treaties, and therefore upon its inherent right to deliberate upon
the expediency of carrying the treaty into effect. Washington held
to his position and finally, by a very narrow margin, the House ac-
quiesced and voted the necessary appropriation.

The controversy illustrated well the potentialities for conflict
arising out of the difference between the procedure required for
enacting a statute and that for making a treaty. The House tech-
nically cannot make a treaty nor control foreign policy, yet by
withholding an appropriation necessary to execute a treaty it might
in effect well do so. However, on most occasions after 1795, the
House has responded almost automatically to the request that it
vote funds for the execution of treatics, and it has never defeated
a treaty by refusing to appropriate, though it very nearly did so
upon occasion of the Alaskan purchase in 1867.

FEDERALIST JUDICIAL INTERPRETATON

Nowhere was Federalist control upon the developing constitu-
tional system more pronounced than in the realm of judicial inter-
pretation. Then, as now, opinions and decisions depended to a large
degree upon the social and political philosophy of the presiding
judges. To practically all federal judicial posts Washington ap-
pointed conservatives and supporters of strong central government.
Hence a majority of the federal opinions written between 1789 and
1801 reflected Federalist political ideas and a conservative nation-
alist point of view.

The federal judiciary was relatively slow in acquiring a posi-
tion of prestige and importance. During the first three years of its
existence the Supreme Court had no cases to decide. Most legal mat-
ters were handled through the state courts, and many people were
jealous of the potential power of the new federal judicial system.
Only gradually did the Supreme Court’s work grow in volume and
importance.

It was the federal circuit courts, where Supreme Court justices
also presided, that first brought federal judicial authority home to
the people. Through the charges to grand juries by judges of these
courts, the public was informed regarding the basic principles of
the new government and the provisions of important federal stat-
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utes. Under such circumstances the federal courts began the delicate
and endless process of refining the details of the American consti-
tutional system, for which the Constitution had provided the broad
outline.

Federal justices almost at once adopted a policy of restricting
their decisions and opinions to the adjudication of specific cases duly
brought before the courts. Thus in 1792, in the so-called Hayburn’s
Case, certain circuit court justices unofficially challenged the con-
stitutionality of a recent act of Congress which provided that the
circuit courts should pass upon certain claims of disabled veterans
of the Revolutionary War. “Neither the Legislative nor the Execu-
tive branches,” said the judges, “can constitutionally assign to the
judicial any duties but such as are properly judicial and to be per-
formed in a judicial manner.”

The following year President Washington, desiring legal advice
on the questions of neutrality, had his Secretary of State address
a letter to Chief Justice John Jay asking the justices of the Supreme
Court whether the Chief Executive might seek their advice on ques-
tions of law. The judges were also presented with a list of specific
questions on international law and neutrality. After due considera-
tion the judges declined to give their opinion on the questions of
law on the grounds that the constitutional separation of the three
departments prevented them from deciding extra-judicial questions.
This procedure became the permanent policy of the Supreme Court
and tended to entrench that body as a tribunal of last resort whose
decisions and opinions were beyond the authority of any other
branch of the government.

The function of the federal judiciary that was of the greatest
public concern during its first decade, and by and large until 1861,
was its determination of the compatibility of state constitutions,
statutes, and court decisions with “the supreme Law of the Land.”
This function was of the utmost importance in the operation of the
federal system of government, for it not only tended to establish
the Court as the final interpreter of the Constitution, but it also
emphasized the supremacy of the national government. It will be
remembered that the guardianship of the distribution of powers be-
tween the states and the central government was not explicitly as-
signed by the Constitution to the federal courts, but that the Judici-
ary Act of 1789 had taken a long step in that direction by providing
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for appeals from state to federal courts on constitutional questions.

In May 1791 the United States Circuit Court for Connecticut
took the lead in asserting federal judicial authority over state law
when it held an act of that state unconstitutional as an infringement
of the treaty of peace with Great Britain. The following year the
Circuit Court for Rhode Island, in Champion v. Casey, declared
void a state law giving a dcbror citizen an extension of three years
in which to pay his debts. “The Legislature of a State,” the court
said, “have no right to make a law . . . impairing the obligation of
contracts, and therefore contrary to the Constitution of the United
States.” It will be remembered that many laws similar to this one
had been enacted by various states during the period of the Articles
of Confederation, and that the creditor element had been influenced
by the resulting apprehension to strive for a stronger central gov-
ernment to check such “radicalism.” However, the return of pros-
perity and the popular acceptance of the new federal government
obviated any widespread opposition to this decision. In subsequent
years various laws of other states were invalidated by the federal
circuit courts without any serious challenge by states’ rights advo-
cates to the exercise of such power.

Considerable popular dissatisfaction, however, was aroused by
the Supreme Court in 1796 in the case of Ware v. Hylton, which
declared invalid a Virginia statute of 1777 sequestering pre-Revolu-
tionary debts of British creditors. The treaty of peace had provided
that no impediment was to be placed on the recovery by British sub-
jects of debts duc to them from Americans. Under the Articles of
Confederation this provision had been of little practical value to
British creditors. The Court now held that the treaty nullified the
earlicr law of Virginia, destroyed the payment made under it, re-
vived the debt, and gave a right of recovery against the debtor, not-
withstanding the payment made under the authority of the state
law. Such a sweeping and retroactive interpretation of the suprem-
acy of treaties over state law on the sensitive issue of Revolutionary
debts naturally led to Republican criticism of the judges as pro-
British Federalists.

Even more serious opposition to federal judicial authority was
excited by the decision in Chisholm v. Georgia (1793), a case in-
volving the right of the federal judiciary to summon a state as
defendant and to adjudicate its rights and liabilities. The Constitu-
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tion expressly gave the federal courts jurisdiction over “contro-
versies between a state and citizens of another state.” In the cam-
paign for the ratification of the Constitution in the various states
prominent Federalists had assured their apprehensive opponents that
this provision would not encompass suits against states without their
consent. Almost from the establishment of the federal judiciary,
however, suits were instituted against states by citizens of other
states. In Chisholm v. Georgia, two citizens of South Carolina, ex-
ecutors of a British creditor, brought suit in the Supreme Court
against the state of Georgia for recovery of confiscated property.
The state refused to appear and presented a written protest denying
the jurisdiction of the Court. Meanwhile the Georgia legislature
considered a resolution declaring that the exercise of such authority
by the federal judiciary “would effectually destroy the retained sov-
ereignty of the States.”

The Supreme Court rendered its decision in favor of Chisholm,
and the individual justices presented elaborate opinions explaining
the nature of the federal union and the extent of federal judicial
authority. The majority of justices, especially John Jay and James
Wilson, discussed at length the nature of sovereignty and main-
tained that under the Constitution sovereignty was vested in the
people of the United States for “purposes of Union” and in the peo-
ple of the several states for “more domestic concerns.” In ordain-
ing and establishing the Constitution the people acted “as sovereigns
of the whole country.” They established, said Chief Justice Jay, “a
constitution by which it was their will, that the state governments
should be bound, and to which the state constitutions should be
made to conform.” Consequently the state of Georgia, “by being a
party to the national compact,” in order “to establish justice,” con-
sented to be suable by individual citizens of another state. In dis-
senting from the decision Justice James Iredell, while admitting
that sovereignty under the Constitution was divided between the
United States and the individual states, denied that the English com-
mon law, under which a sovereignty could not be sued without its
consent, had been superseded either by constitutional provision or
by statute law in this case.

In this case, however, the Supreme Court did not have the final
word. The old Antifederalist hostility to a nationalistic or consoli-
dated government flared up, especially in those states where suits
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similar to Chisholm’s were pending or were instituted against the
state. Georgia refused to permit the Chisholm verdict to be executed.
The day following the decision there was initiated congressional
action, which a year later resulted in the submission of the Eleventh
Amendment to the states for ratification. It provided: “The Judicial
power of the United States shall not be construed to extend to any
suit in law or equity, commenced or prosecuted against one of the
United States by Citizens of another State, or by Citizens or Sub-
]ects of any Foreign State.” Becausc of indifference or Federalist op-
position the amendment was not ratificd by the requisite number
of states until January 1798. Thus for the only time in its history
the federal judiciary had its jurisdiction directly curtailed by con-
stitutional amendment.

The Federalist-minded national judiciary soon took steps toward
asserting its authority to declare null and void any act of Congress
found to be incompatible with the Constitution. In Hayburn’s Case,
previously referred to, several circuit judges successfully challenged
the authority of Congress to assign them duties as pension commis-
sioners, although the opinions handed down in this case were not of
a strictly judicial character.

In Hylton v. United States (1796) the question of the constitu-
tionality of an act of Congress, a measure levying a tax on carriages,
came squarely before the Supreme Court. The specific issue was
whether the levy in question was a direct tax or an excise. If the
former, it would conflict with the constitutional provision requir-
ing all direct taxes to be apportioned among the states according to
population. The Court held that only land taxes and capitations or
head taxes were direct taxes, and that the carriage tax was an indirect
tax and therefore constitutional. The opinion openly assumed that
the Court had the right to declare an act of Congress void, should
the justices find that the law conflicted with the Constitution. By
1800, nearly all federal justices, as well as a majority of the legal
profession, had accepted the principle that the Supreme Court could
declare acts of Congress unconstitutional and therefore invalid.

THE DOCTRINE OF VESTED RIGHTS

Meanwhile some of the federal judges were attempting to incor-
porate the English common law and a doctrine of vested rights into
American constitutional law. In May 1791 the Circuit Court for
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Connecticut, relying on principles of common law, invalidated a
Connecticut statute which sought to restrict the recovery of inter-
est that had accrued to British creditors during the period of the
Revolution. In the early national period, certain Federalist-appointed
justices asserted the jurisdiction of the federal courts in cases in-
volving criminal jurisdiction based on the common law in the ab-
sence of any federal penal statute. Such a judicial policy was viewed
by many men of Antifederalist leanings as a dangerous and unwar-
ranted extension of the authority of the central government, espe-
cially since most of those prosecuted under the common law were
political opponents of the Washington and Adams administrations.
Eventually, however, the Supreme Court was to hold, in United
States v. Hudson (1812), that there was no criminal common law
of the United States, nor any civil common law enabling individuals
to bring actions in the absence of statutory provisions.

The doctrine of vested rights was a direct outgrowth of the nat-
ural rights philosophy of the Revolutionary period, which held
that certain rights were so fundamental to an individual as to be be-
yond governmental control. Constitutional government existed for
the protection of these natural rights, which were derived from the
very nature of justice. Some of these rights were specified in the
bills of rights to state constitutions, but these lists were not to be
considered exclusive. Among the most important of these rights was
the individual’s right to be secure in his possession of private prop-
erty. Therefore the legislature of a state did not have an unlimited
right to interfere in an arbitrary manner with private property. Ac-
cording to the Federalist doctrine of vested rights, it was the duty
of the courts to declare invalid statutes considered violative of ex-
isting property rights, not necessarily by virtue of any specific pro-
vision in the federal or state constitution but rather on the grounds
that such statutes violated the fundamental nature of all constitu-
tional government. The Federalist espousal of this principle of ab-
stract justice implied the vesting of final governmental authority
over certain important matters in the federal judiciary rather than
in the state legislatures as the representatives of the people.

In 1795, Justice William Paterson in the Circuit Court for Penn-
sylvania stated this doctrine of vested rights in guarded terms in
the case of Vanhorne’s Lessee v. Dorrance. The decision turned
upon the invalidity of an act of the Pennsylvania legislature which
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attempted to vest the ownership of some disputed land in one party
after the land had been originally granted to another party. Paterson
asserted that “the right of acquiring and possessing property and
having it protected, is one of the natural inherent and unalienable
rights of man. . . . The legslature, therefore, had no authority to
make an act divesting one citizen of his freehold, and vesting it in
another, without a just compensation. It is inconsistent with the
principles of reason, justice, and moral rectitude; it is incompatible
with the comfort, peace, and happiness of mankind; it is contrary
to the principles of social alliance in every free government.” Pat-
erson also declared the Pennsylvania act unconstitutional because it
impaired the obligation of a contract and thus was prohibited by
Article I, Section 10, of the Constitution.

This doctrine of vested rights was refined and restricted some-
what by the Supreme Court in Calder v. Bull (1798). The decision
in this case hinged upon whether the provision in Article I, Section
10, of the federal Constitution forbidding states to enact ex post
facto laws encompassed a prohibition upon state laws which inter-
fered with the decisions of the state courts affecting property and
contractual rights. The justices hesitated to interfere with a legisla-
tive practice which had been employed extensively in certain states
and decided that “ex post facto laws extend to criminal, and not to
civil cases.” As Justice Iredell expressed it, “Some of the most neces-
sary and important acts of legislation are . . . founded upon the
principle, that private rights must yield to public exigencies.”

In another opinion Justice Samuel Chase nonetheless found occa-
sion to pay homage to the doctrine of vested rights. “There are
certain vital principles in our free Republican governments,” he
said, “which will determine and overrule an apparent and flagrant
abuse of legislative powers; as to authorize manifest injustice by
positive law; or to take away that security for personal liberty, or
private property, for the protection whereof the government was
established. An act of the Legislature (for I cannot call it a law)
contrary to the great first principles of the social compact, cannot
be considered a rightful exercise of legislative authority.”

To carry this doctrine of vested rights to its logical conclusion
would have meant the investment in the federal judiciary of a com-
prehensive and indefinite veto power over state legislation without
specific provision in the Constitution. Such a move was bound to
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arouse strenuous opposition from those who believed in popular
sovereignty and states’ rights. That such a development did not oc-
cur was due in large measure to the fact that the clause of the
Constitution prohibiting states from impairing the obligation of con-
tracts was soon to be substantially broadened to provide protection
of private property from interference by the states. As was indi-
cated in conncction with Vanhorne’s Lessee v. Dorrance, the
foundation for the expansion of the scope of the contract clause
was being laid during the Federalist period, but its important de-
velopment was not to begin until John Marshall’s first contract de-
cision in 1810.* Then during the late nineteenth century the doc-
trine of vested rights was to be revived, tied to due process of law,
and used to defend corporate property rights.

THE ALIEN AND SEDITION ACTS

Fairly conclusive proof that the Federalist judges were influenced
in their decisions by their social and political philosophy appeared
in their interpretation and application of the Alien and Sedition
Acts. These laws were cnacted by the Federalist-controlled Con-
gress in 1798, when there was serious threat of a war with France
The Alien Act authorized the President to order the deportation
of an alien whom he deemed dangerous to the peace and safety of
the United States. The Alien Enemies Act empowered the Presi-
dent in case of war to deport aliens of an enemy country or to
subject them to important restraints if they were permitted to re-
main in this country. The Sedition Act not only made it a high mis-
demeanor for any person to conspire to oppose any measure or to
impede the operation of any law of the United States but also made
it illegal for any person to write, print, or publish “any false, scanda-
lous and malicious writing . . . against the government of the
United States, or either house of the Congress . . . , or the Presi-
dent . . . , with intent to defame . . . , or to bring them, or either
of them, into contempt or disrepute; or to excite against them, or
either or any of them, the hatred of the good people of the United
States. . . .”

The first two laws were obviously aimed at French or pro-French
aliens in the United States, who with practical unanimity favored
the Republican Party, while the Sedition Act was designed to si-

4 See pp. 276-277.
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lence Republican criticism and opposition to the personnel and
policies of the Federalist Congress and administration. It is difficult
for the modern student to appreciate the intense apprehension and
hostility among conservative people aroused by the doctrines and
events of the French Revolution and by the sympathy of the Amer-
ican Republicans for the French Revolutionary cause. The Alien
and Sedition Acts were Federalist attempts to protect the United
States from the “evils” of French and American radicalism.

Jefferson’s followers attacked the laws not only as very bad pub-
lic policy but also as an unconstitutional exercise of congressional
power. The laws affecting aliens were deemed to deprive persons
of liberty without due process of law in violation of the Fifth
Amendment, on the ground that they imposed penalties without
judicial process upon persons not convicted of any offense. In view
of subsequent statutes for the deportation of aliens and for limit-
ing the civil rights of enemy aliens in wartime, this claim would
not be held valid today, although 1t was plausible enough at the
time.

The Sedition Law was attacked as a flagrant violation of the First
Amendment by which Congress was forbidden to abridge the free-
dom of speech or of the press. The law’s enemies contended that
Congress was given no specific power to enact any sedition law, and
that so dangerous a right could not reasonably be implied from any
grant mentioned. They argued also that there was no federal crim-
inal common law, and that the federal courts had jurisdiction over
only those crimes specifically mentioned in the Constitution. More-
over, as Jefferson pointed out, the law designated as seditious, acts
which could have no immediate relationship to the security and
welfare of the United States. There was some hope among Re-
publicans that the Alien and Sedition Acts would be declared un-
constitutional by the federal judiciary, but that hope was ill-founded
and short-lived.

Partly because President Adams was not enthusiastic about the
Alien Acts, no aliens were actually deported. However, a number
of citizens were arrested and indicted under the Sedition law, and
several of them, all Republicans and most of them editors and print-
ers, were convicted and punished. The courts interpreted and ap-
plied the law with extreme partisanship. The selection of juries was
generally in the hands of Federalist officials, and the courts not
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only refused to allow the constitutionality of the law to be chal-
lenged, but also deprived the accused of the protection of the provi-
sion in the law which permitted the truth of the alleged libel to
be offered as a valid defense. In their charges to the juries, more-
over, the judges repeatedly expounded Federalist political principles
and made conviction almost inevitable. Most of those convicted had
actually engaged in partisan criticism much less violent than that
commonly accepted as a normal phase of political activity in later
nineteenth- and twentieth-century campaigns.

The enforcement of the Sedition Act under Justice Samuel Chase,
who proceeded in such a partisan manner and spoke so vehemently
against Republican criticism that some of his trials became utter
travesties upon justice, greatly increased the indignation and con-
troversy aroused by the measure. In the case of James Callender, a
Virginia Republican who wrote a pamphlet criticizing the Federal-
ist administration, Chase boasted before the trial opened that he was
going to teach the Virginians the difference between the liberty
and the licentiousness of the press. In the trial he virtually brought
about conviction by refusing to permit the counsel for the defend-
ant either to substantiate the statements for which the defendant
was being tried or to challenge the constitutionality of the Sedition
Act.

In the light of modern constitutional law, it has become clear
that the federal government has the constitutional power to enact
a sedition law. Although no such grant is mentioned in the Con-
stitution, the power may reasonably be inferred from the “necessary
and proper” clause, as it is evident that attacks on the government
may acrually interfere with the performance of federal functions
or the conduct of duty by federal officers. The guarantee of free-
dom of speech, of the press, and of assembly in the First Amend-
ment does not protect actual overt attempts to overthrow the gov-
ernment or to destroy its officers, even though such attempts may
not technically be treason. Jefferson’s argument that there is no
federal criminal common law has since been sustained; yet there is
a federal criminal statutory law which is not limited to the crimes
mentioned in the Constitution. The federal government may pun-
ish offenses in connection with its enumerated powers—counter-
feiting, for example. Finally, it is now recognized that in wartime
the First Amendment must be balanced against the federal war
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power; hence attempts to interfere with the conduct of a war can-
not be protected by the Bill of Rights.

The act of 1798 was nonetheless probably unconstitutional, even
if adjudged by modern standards. In the first place, it punished mere
political criticism of governmental officials, rather than attempts
to interfere with the performance of federal functions or officers’
duties. While the law required an actual intent to do injury, this
requirement broke down completely in practice, and any severe
political criticism, however remote its bad effects might be, was
treated as seditious. The purpose of the First Amendment, protec-
tion of political discussion, was thereby defeated.

The Federalists responsible for the passage of the law had assumed
that the English common law of sedition was still valid in the
United States. They also thought that free speech should mean no
more than it did under the somewhat narrow definition advanced
by Blackstone, who had argued that the principle of free speech
merely prohibited prior interference with the right to utter or pub-
lish but did not interfere with prosecution after publication. These
Federalist views proved to be untenable; Madison’s assertion that
the First Amendment had swept away the entire English common
law of sedition must now be regarded as correct, and Blackstone’s
limited conception of free speech has been largely discarded in this
country.

Subsequent sedition acts, notably that of 1917, have not banned
political criticism of government officials, even in wartime, but
have merely prohibited overt interference with the conduct of the
war—for example, deliberately inciting evasion of the draft or dis-
obedience in the armed forces. Political criticism may achieve this
purpose, but in general it is necessary to show both intent and a
clear and immediate relationship between criticism and damage to
the war effort to establish an offense as punishable.®

THE FEDERALIST FALL FROM POWER

In the election of 1800, the Federalists lost control of the presi-
dency and both houses of Congress to the Jeffersonian Republicans.
In an effort to retain control of at least one branch of the national
government, the expiring Federalist-dominated Congress enacted
the Judiciary Act of February 13, 1801. In addition to creating new

8 For a discussion of later sedition and disloyalty see pp. 437-448 and 664-670.
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district courts, the law provided for six circuit courts, requiring
sixteen new and separate circuit judges, together with marshals and
clerks. The partisan character of the law was made evident by the
provision reducing the number of Supreme Court justices from six
to five, a deliberate attempt to deprive the incoming President of the
opportunity to make an appointment to the Court. One plausible
justification for the law was the objection that had been repeatedly
raised to the provision in the Judiciary Act of 1789 requiring Su-
preme Court justices to serve as judges of the circuit courts, on
the ground that the primitive transportation facilities of the day
made circuit-riding arduous, especially to men of advanced age.
The new act remedied this situation.

In the closing days and hours of his term, President Adams ap-
pointed good Federalists to all the offices created under the Act,
and he also commissioned forty-two more men as justices of the
peace for the new and sparsely settled District of Columbia. Re-
publicans naturally denounced both the act and the appointments
as a grave abuse of power and an attempt to defeat the popular will.
“They have retired into the judiciary as a stronghold,” wrote Jef-
ferson, ““. . . and from that battery all the works of Republicanism
are to be beaten down and destroved.” The Judiciary Act of 1801
was repealed the following year and thus proved to be of little
permanent value for the cause of conservative nationalism as em-
bodied in the Federalist Party.

The Federalist cause, however, did receive a powerful lease on
life through Adams’ appointment in 1801 of John Marshall to the
chief-justiceship of the United States Supreme Court. Though a
staunch advocate, since the days of the Confederation, of the Fed-
eralist political and constitutional philosophy and closely associated
with Federalist leaders both politically and economically, Marshall
had revealed greater moderation of views and independence of char-
acter than many fellow-Federalists. He had publicly criticized the
Alien and Sedition Acts, and later, as a member of Congress, had
voted with the Republicans for the repeal of the latter statute. He
had served on the famous X Y Z mission to France and in 1800
was made Secretary of State. In 1798 he had declined an appoint-
ment as associate justice of the Supreme Court, and he now re-
ceived the nomination to the chief-justiceship only after John Jay
had declined a reappointment. Marshall’s background plus the un-
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developed prestige of the Supreme Court caused his appointment to
receive less public attention and less Republican criticism than it
would otherwise have encountered. The real impress of John Mar-
shall and his legal nationalism upon American constitutional law
was yet to be made.

The Federalist defeat at the polls in 1800 had been by a relatively
small margin, but the party was never again to secure control of
either the legislative or the executive branch of the federal govern-
ment, and within twenty years it was dead. The party of Hamilton,
Washington, and their cohorts had represented the superior classes
and had made valuable contributions to American constitutionalism
by providing an effective organization for the new government and
by guiding it through the early experimental stages. The first third
of the ninetcenth century, however, was to witness an increasingly
successful demand for popular participation in government, and
any party which proclaimed the incompetence of the masses was
bound to go down before the rising tide of democracy. In the fu-
ture, conservative groups and vested interests were to use political
organization as a means to influence and control governmental poli-
cies, but they would pretend to be concerned primarily with the
welfare of the people as a whole and would not openly espouse aris-
tocratic political principles. Under these circumstances the federal
judiciary under the able leadership of Marshall was to become a con-
servative and nationalistic bulwark against the dominant political
forces of democracy and states’ rights.
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The Rise of Jeffersonianism

JEFFERSON frequently spoke of the popular defeat of the Federalists
as the “Revolution of 1800.” In reality, however, the overthrow of
Hamiltonian constitutional and political principles by Jeffersonian
democracy was an evolutionary and protracted development.

Few political leaders have ever reflected the genius of their coun-
try or inspired their fellow citizens of their own and succeeding
generations as effectively as did the author of the Declaration of
Independence. Throughout a long and illustrious public career Jef-
ferson’s social and political philosophy remained relatively constant
in basic principles but quite flexible in means and solutions. A states-
man as well as a political theorist, he fully realized the validity of
the pragmatic test and often made the compromises and modifica-
tions necessary to the performance of public duty. He was, more-
over, the leader of a great political movement and of a party which
represented varied and even diverse interests, ideas, and programs.
Jeffersonian Democracy encompassed a few fundamental political
and constitutional principles which received shifting emphasis de-

pending upon time, locale, and circumstances.
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THE ORIGINS OF JEFFERSONIAN DEMOCRACY

The roots of the Jeffersonian movement ran far back through the
opposttion to the adoption of the Constitution, the populism of the
Confederation, and the radicalism of the Revolution, to the ele-
ments of agrarian and individualistic democracy that had struggled
for survival in colonial America.

Organized opposition to the Constitution had largely disappeared
after its adoption. The favorable launching of the new federal gov-
ernment, the return of economic prosperity, and the adoption of
the first ten amendments had eliminated all thought of returning
to the constitutional system of the Confederation. As memories of
the ratification struggles dimmed, the Constitution of the United
States attained a practically universal acceptance and approval

Almost snnultanu)usly however, disputes as to the meaning of
certam portions of the Constitution and as to the nature of the

“more perfect Union” began to arise. Economic interests and so-
cial | groups tended to form political organizations and sectional
blocs which in turn developed constitutional doctrines and explana-
tions to uphold their position on important public issues. For much
of the period from 1789 to 1861 there persisted a basic clash berween
the political leaders who upheld the Hamilton-Marshall-Federalist
conception of a strong, active, nationalistic government, and those
who insisted with Jefferson that the Constitution provided for a
federal government of limited delegated authority with the residue
of powers reserved to the states and to the people.

The student will miss much of the significance of American con-
stitutional development, however, if he assumes that the struggle
from the Philadelphia Convention to the battlefield of Appomattox
was a simple and ever-present contest between capltahstlc nation-
alists and agrarian champlons of states’ rights. At one time or an-
other every economic interest, every geographical section, and al-
most every state, expounded a theory of states’ rights to justify its
opposition to the prevailing policies of the federal government.
Likewise every interest, section, and state supported some federal
measures of a strongly nationalistic character, and practically every
state eventually went on record in condemnation of what it consid-
ered an excessive states’ rights position of a sister state. Much de-
pended upon the particular issue involved and upon which political,
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economic, or sectional group was in control of the federal govern-
ment.

Although the fears of a consolidated government were stirred
again by the passage of the Judiciary Act of 1789, comparatively
little popular opposition to the policies of Hamilton and the Fed-
eralists developed until 1790, when the issues of the federal assump-
tion of state debts, the creation of a national bank, and the enact-
ment of a protective tariff were raised. To many of the small farm-
ers and southern planters such legislation seemed to be using the
federal government to provide special favors for the mercantile
and capitalistic interests at the expense of agrarian taxpayers. Many
rural citizens opposed any governmental action that was favorable
to speculators and stock-jobbers, while some of the more informed
advanced a definite agrarian social and political philosophy.

One of the most intelligent and vocal agrarian philosophers was
John Taylor of Caroline County, Virginia. In several pamphlets he
expressed the belief that the llel‘l’V and happiness of the individual
could be maintained only in a free society of tillers of the soil. He
accepted the physiocratic doctrine that agriculture was the only
really productive enterprise and maintained that the mercantile and
financial interests actually prospered at the expense of the great mass
of people who were agriculturists. Perceiving the close tie between
politics and economics, Taylor denounced the Federalist laws as
steps in a selfish scheme to subvert the Constitution by the creation
of a consolidated nationalistic government. He held that the Declara-
tion of Independence made each state a separate sovereignty and
that each remained sovereign under the Constitution. These states
he proclaimed to be the most inspiring examples of free republican
government in the wortld. The state governments were considered
the farmers’ most “intimate associates and allies,” while the federal
government was criticized as “the associate and ally of patronage,
funding, armies, and of many other interests” subsisting upon agri-
culture.

Although Jefferson was not as extreme in his agrarianism as his
friend Taylor, he regarded a free yeomanry as the producers of
real wealth, the guardians of liberty, and the backbone of every na-
tion. Since the overwhelming majority of people were farmers and
villagers, Jefferson felt that their welfare and happiness should be
the primary concern of government. He distrusted the capitalistic
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Prior to the French Revolution the democratic movement in
America was unformed and inarticulate in spite of some tendencies
toward democracy that found expression during the days of 1776.
After the break with Britain the vast majority of Americans were
opposed to monarchy; yet no respectable conservative person would
admit to being a “democrat,” and even liberal leaders were sensitive
about the use of the term. By 1790, property and religious restric-
tions on suffrage and on office-holding were gradually being relaxed
in many states; yet universal white manhood suffrage was still con-
sidered in conservative circles as radical and dangerous.

This situation was rapidly changed by the impact of the French
Revolution. Few Americans had regretted the overthrow of the
despotic Bourbon monarchy, but when in 1792 the revolutionaries
proceeded to set up a democratic republic and institute a reign of
terror directed against nearly all the conservative groups in France,
public opinion in America divided sharply. The Federalists strongly
favored Britain and denounced Americans who sympathized with
the French Republic as anarchists, mobocrats, and Jacobins. To con-
servative Americans the violence of the Reign of Terror was proof
that the untutored and unpropertied masses were interested prima-
rily in despoiling the propertied classes and were unfit for the re-
sponsibility of governing. Many Federalists looked to the aristocratic
British government as the bulwark against atheistic Jacobinism
and favored strengthening the conservative controls of Amer-
ican government. Jefferson’s followers, on the other hand, heralded
the establishment of a democratic French republic as the vindica-
tion of the right of the people to rule and as the dawn of a new era
for the world. Many Republicans applauded the views of Thomas
Paine, who visited both Britain and France and who proclaimed in
his Rights of Man that sovereignty was inherent in the majority will.
They boldly accepted the leveling implications of democracy and
popular sovereignty, and throughout America they organized demo-
cratic clubs to disseminate their revitalized principles of govern-
ment. The label “democrat” was enthusiastically accepted by many
Republicans, and a definite philosophy of democracy was widely
proclaimed for the first time, even in localities where a large degree
of democracy had long been practiced. This new democratic en-
thusiasm tended to bind together all the anti-Federalist elements into
an effective political movement designed to wrest control of the
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federal government from the Federalists and thereby put an end
to conservative Hamiltonian “perversion” of the Constitution.

By 1796 the Jeffersonian Republicans had a practically nation-
wide party organization and were steadily growing in power. They
lost the presidential election of 1796 to John Adams by only three
electoral votes, and under the prevailing constitutional provision
Jefferson, with the second highest number of electoral votes, became
Vice-President. The Federalists succeeded in retaining control of
Congress, but it was apparent that the Republicans might well win
control of the national government at no very distant date should
their position continue to improve.

THE VIRGINIA AND KENTUCKY RESOLUTIONS

As was mentioned earlier, in 1798 the crisis with France follow-
ing the X Y Z affair inspired the Federalist-controlled Congress
to enact the Alien and Sedition Acts in order to restrict the activities
of aliens and citizens of pro-French and anti-Federalist sympathies.
Republicans were greatly incensed by the laws, which they re-
garded as a flagrant and unconstitutional invasion of the rights of
individuals and of the states. Many asserted that the obnoxious
statutes were another long step in the scheme of the Federalists to
consolidate all authority in the central government and then to
establish a monarchy. John Taylor and other extreme Republicans
talked of having Virginia and some of the other states secede from
the Union and establish a separate confederacy. But Jefferson and
his colleagues would not countenance such a move. They believed
that if the American people were made fully aware of the uncon-
stitutionality of the Alien and Sedition Acts and of the danger in-
herent in the Federalist constitutional interpretation, the people
would effecrively voice their disapproval through existing political
channels.

The strategic problem was to find a way to bring effective pres-
sure for the repeal of the odious laws. The Federalist judges re-
fused to permit the constitutionality of the controversial laws to
be challenged in court. Although the Republican press and public
meetings repeatedly denounced the measures, Jefferson and his
associates felt that mere partisan unofficial opposition was insuffi-
cient, and they accordingly sought some formal legalistic mode of
disapproval. Their choice fell upon the state legislatures, which
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minority and opposed a constitutional development that would al-
low this or any other minority to control the policies of government.

Jefferson considered that the simple economic life of the time
necessitated little regulation, and that the welfare of the people
could best be secured through the state and local units of govern-
ment, which would naturally understand the needs of each com-
munity better than a more distant government. He realized the
necessity of having a central government of sufficient strength and
prestige to control commercial and diplomatic relations with foreign
countries, but in the ficld of domestic affairs he strongly believed that
federal authority should be confined strictly to those powers enum-
erated in the Constitution and that other matters should be left to
the states and to individuals. e therefore viewed Hamilton’s broad-
constructionist program with increasing concern, and in Decem-
ber 1793 he resigned from Washington’s cabinet, convinced that
the President was definitely committed to the Federalist program.
Jefferson would have nothing to do with the creation of the levia-
than state. Increasingly after 1793 he became the leader and director
of the opposition to the Federalist interpretation of the Constitu-
tion as well as to Federalist political and economic policies.

Individualistic frontiersmen, most of whom had been either hos-
ule or indifferent to the adoption of the Constitution, were made
active opponents of the Federalist interpretation of the Constitu-
tion by the excise tax on liquor and the untoward incident of its
enforcement. The Jeffersonian leaders carefully cultivated frontier
discontent by emphasizing that the obnoxious tax was imposed to
pay the increased expenses necessitated by Federalist financial poli-
cies. The American frontier was to remain for a century or more
one of the main outposts of the Jeffersonian concept of govern-
ment; many a frontier orator was to offer as his toast: “Equal rights
for all, special privileges for none.”

After 1792 an ideological quarrel over the democratic significance
of the French Revolution further widened the gulf between the
Federalists and the Jeffersonians. Although the clash between aris-
tocracy and democracy had occurred repeatedly in colonial Amer-
ica, the great upheaval which began in France in 1789 gave the con-
flict renewed bitterness and provided both conservatives and lib-
erals with a more specific philosophic foundation than they had
hitherto possessed.
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at that period were bodies of considerably greater prestige and rela-
tive importance than now. This was not the first and certainly it
was not to be the last time that state legislatures were to sit in judg-
ment on the constitutionality of acts of Congress.

Jefferson, working in collaboration with his party lieutenants,
had Madison draft a set of resolutions denouncing the laws, and
John Taylor presently submitted Madison’s work to the Virginia
legislature. The Vice-President himself secretly drafted similar reso-
lutions, which his friend John Breckinridge introduced into the
Kentucky legislature. After slight but not insignificant modifica-
tions, the resolutions were adopted by the respective legislatures
and sent to the legislatures of the other states, a step attracting wide
public attention. The immediate objective of the Virginia and Ken-
tucky Resolutions was to rally the various states in an effort to
get rid of the obnoxious laws and to discredit the constitutional
tenets upon which the whole Federalist program rested. However,
the resolutions are of permanent significance because of the consti-
tutional theories which they promulgated.

The Virginia legislarure expressed “a warm attachment to the
union of the states” and a firm resolve to support the government
of the United States in all of its legitimate powers, but it declared
that it viewed “the powers of the Federal Government as resulting
from the compact to which the states are parties, as limited by the
plain sense and intention of the instrument constituting that com-
pact; as no further valid than they are authorized by the grants
enumerated in that compact.” The resolutions added that “in case
of a deliberate, palpable, and dangerous exercise of other powers not
granted by the said compact, the states, who are parties thereto, have
the right and are in duty bound to interpose for arresting the prog-
ress of the evil, and for maintaining within their respective limits
the authorities, rights, and liberties appertaining to them.” After
protesting most emphatically that the Alien and Sedition Acts were
a violation of the Constitution and of the First Amendment, the
legislature expressed confidence that the other states would join in
declaring the acts unconstitutional and in taking “the necessary and
proper measures” to maintain unimpaired “the authorities, rights,
and liberties reserved to the states respectively, or to the people.”

The Kentucky Resolutions also declared the Constitution of the
United States to be a compact to which “each State acceded as a
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State, and is an integral party, its co-States forming, as to itself,
the other party.” Therefore, they added, “the government created
by this compact was not made the exclusive or final judge of the
extent of the powers delegated to itself; since that would make its
discretion, and not the Constitution, the measure of its powers.”
IZach state as a party to the compact, the Resolutions declared, “hbas
an equal right to judge for itself, as well of infractions as of the
mode and neasure of redress.” Therefore the Alien and Sedition
Laws exceeded the constitutional power of Congress and were
therefore “not law,” but “altogether void and of no force.” The
legislature warned that the states would not tamely submit to such
extension of congressional authority beyond the constitutional lim-
its, and it added ominously that “these and suvccessive acts of the
same character, unless arrested on the threshold, may tend to drive
these States into revolution and blood.”

Jefferson’s original draft had declared that “where powers are
assumed which have not been dclegated, a nullification of the act
is the right remedy,” and had cxpressed hope that the “co-States

. . will concur in declaring these | Alien and Sedition] acts void
and of no force, and will each take measures of its own for provid-
ing that neither of these acts . . . shall be exercised within their re-
spective territorics.” For expediency or other reasons this section
was replaced by an appcal to the other states and by instructions to
Kentucky’s congressional representatives “to use their best endeav-
ors to procure, at the next session of Congress, a repeal of the . . .
unconstitutional and obnoxious acts.” !

There were three fundamental constitutional ideas involved in
the Virginia and Kentucky Resolutions—first, a theory of the na-
ture of the Union; sccond, a theory of the extent of federal powers;
and third, an argument that the final power to interpret the Con-
stitution was lodged with the states.

The precise meaning of the argument that the Constitution was a
compact to which “each State acceded as a State” is not clear even
today. Conceivably this was nothing more than a somewhat self-
evident statement of political philosophy derived from the Revolu-

tIn January 18oo, the House of Representatives actually voted for the repeal of
part of the Sedition Act, but the Federalist-domiated Senate refused to support
the repeal. Eariy in 1801 the Republicans in Congress were able, after extensive de-
bate, to block Federalist attempts to extend the Sedition Act beyond its expiration
date of March 3, 18o1.



210 THE AMERICAN CONSTITUTION

tion—the compact theory of the state and the limited character of
federal sovereignty. Jefferson’s language, in particular, would seem
to imply, however, that the actual ultimate locus of sovereignty still
lay within the states. Calhoun was later to interpret the Resolutions
as statements of extreme state sovereignty and as implicit assertions
that the federal government was a mere agent of the several states.
A more probable estimate of Madison’s and Jefferson’s opinions,
however, is that both men accepted the Revolutionary conception
of divided sovereignty—both state and national governments had
some sovereignty. Precisely where the ultimate abstract locus of
sovereignty lay did not greatly concern them—they were primarily
interested in achieving a political objective, not in setting up a fruit-
less speculation on the ultimate nature of sovereignty.

Although the Resolutions’ theory of union was equivocal, they
were clear and specific in their defense of strict constructionism.
Madison’s assertion that the federal authority was limited by the
“plain sense and implication” of the Constitution and by the powers
enumerated therein was a flat denial of the whole Hamiltonian
nationalist program.

On the question of who had the final power to pass upon con-
stitutional questions involving the extent of state and federal author-
ity the Resolutions were again somewhat equivocal. They denied
categorically that the federal government had any exclusive right
to judge of the extent of its own powers. By implication this con-
stituted a denial of the whole system of constitutional controls
erected in the Judiciary Act of 1789 and the presumed right of the
Supreme Court to settle constitutional questions.

Just how the Resolutions did propose to settle constitutional
issues is less certain. Each state might interpret the Constitution for
itself, but how could it enforce that interpretation? The Virginia
Resolutions asserted that the states were in duty bound to “inter-
pose”; the Kentucky Resolutions, even with the word “nullifica-
tion” deleted, still warned that the states would not “tamely submit”
to unconstitutional extensions of federal authority. These were
strong words; conceivably they implied the use of force. However,
a suggestion of the resort to force was not so radical in the post-
Revolutionary era as it now sounds—the right of revolution had
only lately been on all patriot lips. Certainly Madison and Jefferson
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set forth no elaborate mechanism for “interposition” such as Cal-
houn later offered; indced they offered no specific suggestions at
all for the peaceable settlement of constitutional questions. This fact
has made it possible for subsequent constitutional theorists to read
virtually any desired constitutional implication into the Resolutions
—to support the interpreters’ own theories. Both statesmen and
constitutional historians have played this game.

The success of the Jefferson-Madison attempt to establish their
concept of constitutional theory as well as of their efforts to put an
end to the Alien and Sedition Acts depended upon the co-operation
of the other states. In most of the other southern states political
sentiment was fairly closely divided, and no official responses were
made to the Resolutions. On the other hand, the legislatures of all
the northern states, which were controlled by the Federalists,
adopted resolutions endorsing both the constitutionality and the
propriety of the Alien and Sedition Acts. In practically every case,
however, the Republican minority in the legislature dissented from
the Federalist position and in different degrees approved of the
position taken by the legislatures of Kentucky and Virginia.

The replies of the Federalist-controlled northern state legisla-
tures maintained that the federal courts and not the state legislatures
were the “proper tribunals” to determine the constitutionality of
acts of Congress. Only Vermont, however, directly Challenﬂed the
assertion of the Kentucky and Virginia Resolutions that the Con-
stitution was a compact between the separate states. “The people of
the United States,” declared the Vermont Federalists, “formed the
federal constitution, and not the states, or their legislatures.” The
other legislatures apparently either accepted the compact theory
(though not necessarily the immediate implications thereof), or
considered the constitutionality of the Alien and Sedition Acts to
be the vital question, or perhaps believed that an assertion of the
authority of the federal judiciary to make the final decision was a
denial of the particular compact theory involved.

The replies of the northern states and other public discussions
induced Virginia and Kentucky to make rebuttals. In the former
state a committee headed by Madison prepared a report reaffirming
the principles of the original Resolutions. Madison also explained
that the word “states” as used in 1798 meant “the people compos-
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ing those political societies, in their highest sovereign capacity,” a
conception that Calhoun was to employ to advantage a generation
later.

Kentucky was much more emphatic in its defense of the rights of
the states. Irked by charges of their disloyalty to the Union, the
Kentuckians in their second Resolutions (1799) unequivocally de-
clared their attachment to the Union and to the Constitution. But
they vigorously reasserted their conviction that if the general gov-
ernment was the exclusive judge of the extent of its delegated pow-
ers, as several states had contended, the result would be “despotism.”
The heart of the new Resolutions was the bold declaration: “That
the several states who formed that instrument [the Constitution |
being sovereign and independent, have the unquestionable right to
judge of the infraction; and, That a nullification of those sovereign-
ties, of all unauthorized acts done under color of that instrument
is the rightful remedy.”

Whether such a doctrine approximated the Calhoun doctrine of
nullification, as the South Carolinian later claimed, has been debated
for over a century.* The phrase “nullfication of those sovereign-
ties” indicates a decided similarity to Calhoun’s concept. On the
other hand the Kentucky Resolutions, after declaring that the Alien
and Sedition Acts were “palpable violations of the . . . Constitu-
tion,” concluded not with a recommendation for extreme action but
merely with a “solemn proTEST” in order to prevent “similar future
violations of the federal compact.” This moderation and the fact
that Kentucky took no overt steps to prevent the enforcement of
the obnoxious acts lead to a conclusion that the Resolutions were
a declaration primarily of constitutional theory and not of a mode
of action.

Behind all this controversy lay the fact that there was as yet no
general agreement as to the nature of the Union. Everybody agreed
that the powers of government were divided between the states
and the central government. It was also evident that the Constitution
had made no explicit provision for the settlement of disputes over
power between the two units of government. Article VI, which
provides for the supremacy of the Constitution and federal laws,
might be balanced against the Tenth Amendment, which provides
for the reservation of undelegated powers to the states, without pro-

2 The nullification controversy is discussed at length in Chapter 12.
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ducing a conclusive answer. The government established under the
Constitution was essentially a compromise between a confederation
and a national state. In limited and varying degrees the political
leaders realized that in the long run such a compromise might prove
unworkable and that the federal system might evolve either into
modified confederation or into a strongly centralized national gov-
ernment. The Republicans were essentially right in claiming that if
a branch of the federal government had the final power to judge of
the extent of federal authority, the states would ultimately and in-
cvitably be reduced to a subordinate position. On the other hand,
the Federalists were correct in asserting that the recognition of the
right of each state to act as final judge in case of vital disputes would
lead to utter confusion and probably to “an interruption of the peace
of the states by civil discord.” No decision on this all-important
1ssue was reached in 1799, and in one form or another the question
was to crop up almost continuously through the years until it was
finally settled on the battlefield.

CONSTITUTIONAL RECOGNITION OF POLITICAL PARTIES:
THE TWELFTH AMENDMENT

Most of the framers of the Constitution regarded political parties
as factious and undesirable. They had witnessed with some trepi-
dation the manipulation of radical forces during the Revolution and
the operation of populist parties in several of the states under the
Confederation. Morcover, few Americans secmed to appreciate the
significance of the development of party government in eighteenth-
century England. The framers assumed that the operation of the
federal government would be entrusted to nonpartisan representa-
tives of the upper classes, and therefore made no provision in the
Constitution for political parties.

In particular, the Convention’s scheme for clecting the President
implied no recognition of political parties. It will be recalled that
under the method finally decided upon, each elector cast two votes
for two different men, without differentiating between the vote
for President and the vote for Vice-President. The candidate hav-
ing the highest number of votes then became President, and the man
with the next highest number became Vice-President. It was ex-
pected that most presidential contests would be staged between
rival sectional or state candidates, and that in most elections no
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candidate would receive a majority of votes and final choice would
therefore devolve upon the House of Representatives.

The rise of political parties was to make this mode of election
impracticable. Under a party system, the men chosen President
and Vice-President might well be, and in the election of 1796 were,
members of two different political parties, an undesirable situation
both for executive unity and for continuity of administration should
the President die in office. More serious, should the party mechanism
function with sufficient rigidity, each elector could very conceiv-
ably cast a ballot for each of his party’s two candidates, and a tie
would thereupon result between the man whom the winning party
had intended for the presidency and the man intended for the vice-
presidency. The resultant tic, under the Constitution, would then
have to be decided by the Housc of Representatives.

In the first elcction, that of 1789, no definite party division existed,
and presidential electors were chosen on the basis of their personal
appeal to the voters. By 1792, however, Federalist and Republican
or opposition party organizations had been developed in every state.
The Republicans did not oppose President Washington’s re-election,
but their electors supported a Republican, George Clinton of New
York, against John Adams for Vice-President.

For the campaign of 1796 both the Federalists and the Republi-
cans nominated candidates for President and Vice-President by
means of the congressional caucus, and both conducted a partisan
campaign. The result was the election of a Federalist President,
Adams, and a Republican Vice-President, Jefferson. Party discipline
had not yet become sufficiently rigid to produce a tie between
Adams and the Federalist vice-presidential candidate, C. C. Pinck-
ney, but it was becoming increasingly evident that the constitutional
provisions for choosing the President were being outmoded by the
growth of political parties. Several proposals were made to amend
the Constitution, but for the moment Congress took no action.

In the election of 1800, however, increased party discipline re-
sulted in a tie for the presidency. More Republican than Federal-
ist electors were chosen, and each Republican elector cast one vote
for Jefferson and one vote for Jefferson’s running mate, Aaron Burr
of New York. The election was thus thrown into the House of
Representatives, where prolonged balloting occurred before the
Federalists finally, in February 1801, permitted the Republicans to
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elect Jefferson to the presidency with Burr receiving the vice-
presidency.

This episode led to an immediate demand for an amendment to
the Constitution to require electors to cast one set of ballots for
President, and a second distinct set of ballots for Vice-President. At
the next session of Congress the House adopted such a proposal,
but it was not until December 1803 that it reccived the requisite
two-thirds vote of both houses. Congressmen from some of the
small states opposed the proposal on the ground that it would reduce
the weight of their states in choosing Presidents and that it would re-
duce the chances of anyone from their states being elected. Some
Federalists opposed the amendment because it gave the majority
party virtually complete choice in selecting the President and Vice-
President. Republicans controlled most of the state legislatures,
however, and they were anxious to avoid another experience like
that of 1801. They rushed the ratification through the requisite
thirtcen states by September 1804, so that the Twelfth Amendment
became effective before the presidential election of that year.

Under the new amendment it was still possible, though not so
probable as before, that a President would be elected by the House
of Representatives. In case no candidate received a majority of the
clectoral votes, the House was required to choosc the President
from among the three candidates having the largest number of
votes. Actually, however, this provision was to operate in only one
presidential clection, that of 1824."

The speed with which the Twelfth Amendment was ratified
created a false impression of the case of changing the Constirution
by the amending process. Jefferson in particular favored easy and
frequent amendment in order to keep the Constitution abreast of
the changing needs of the pcople. Later experience, however, was to
furnish ample proof that only under extraordinary circumstances
would any proposal receive the necessary two-thirds vote in Con-
gress and subsequent favorable action by three-fourths of the states.

8 The temporary breakdown of the two-party system in 1824 resulted in no
candidate recerving a majority of the electoral votes, and therefore in February
1825 the House chose John Quincy Adams from among the three highest candi-
dates for the presidency. In all other presidential clections, with the possible ex-
ception of the contested election of 1876, the operation of the party mechanism
has resulted 1n the actual choice of the President being made by the party leaders
and the voters. On the election of 1876 see pp. 485-480.
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More than sixty years were to elapse before another amendment
was to be added to the Constitution. Meanwhile many constitutional
changes were to be effected by less formal processes.

THE JEFFERSONIAN CONSTITUTIONAL PROGRAM

Although some of the constitutional and political concepts held
by Thomas Jefferson and John Adams were decidedly opposed and
although the emotions of the people were greatly aroused by the
issues of the campaign of 1800, Jefferson succeeded Adams as Presi-
dent on March 4, 1801, in an orderly and constitutional manner.
This, at a time when such a procedure was impossible in all but a
few countries in the world, was in itself a notable achievement for
the constitutional system of the new nation and was in a sense
prophetic of the new century which was to witness the progress
of constitutional government, slow and irregular though it often
was, in nearly all nations of the world where the impact of Western
civilization was felt.

In his inaugural address, Jefferson set forth the general principles
which would guide his administration. Urging a unity of heartr and
mind among his fellow-citizens, he proclaimed as a “sacred princi-
ple”: “that though the will of the majority 1s in all cases to prevail,
that will to be rightful must be rcasonable; that the minority pos-
sess their equal rights, which equal law must protect.” He stoutly
disagreed with those who contended that republican sclf-government
contained the seeds of its own destruction; he believed that it was
“the strongest Government on earth” and could successfully combat
with reason alone those few dissenters who “wish to dissolve this
Union or to change its republican form.”

“The sum of good “government,” asserted the champion of
agrarian democracy, is “a wise and frugal Government, which shall
restrain men from injuring one another, shall leave them otherwise
free to regulate their own pursuits of industry and improvement,
and shall not take from the mouth of labor the bread it has earned.”
Jefferson then proceeded to outline the objectives of his administra-
tion in greater detail, though still in general terms:

Equal and exact justice to all men, of whatever state or persuasion,
religious or political; peace, commerce, and honest friendship with
all nations, entangling alliances with none; the support of the State
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governments n all their rights, as the most competent administra-
tions for our domestic concerns and the surest bulwarks against
antirepublican tendencies; the preservation of the General Gov-
ernment in its whole constitutional vigor, as the sheet anchor of
our peace at home and safety abroad; a jealous care of the right of
election by the people—a mild and safe corrective of abuses which
are lopped by the sword of revolution where peaceable remedies
are unprovided; absolute acquiescence in the decisions of the ma-
jority, the vital principle of republics, from which is no appeal but
to force, the vital principle and immediate parent of despotism; a
well-disciplined militia, our best reliance in peace and for the first
moments of war, ull regulars may relieve them; the supremacy of
the civil over the military authority; economy in the public ex-
pense, that labor may be llghtly burthened; the honest payment of
our debts and sacred preservation of the public faith; encourage-
ment of agriculture, and of commerce as its handmaid, the diffusion
of information and arraignment of all abuses at the bar of the public
reason; freedom of rehgion; freedom of the press, and freedom of
person under the protection of the habeas corpus, and trial by juries
impartially selected.

The new President recommended that the country could “safely
dispense with all the internal taxes” and rely upon customs duties
and revenue from the sales of public land. Congress responded with
enthusiasm by repealing the excise on whisky which had been so
obnoxious to the western farmers.

In keeping with their policy of governmental economy, the Jeffer-
sonians reduced expenses substantially by eliminating certain civil
offices and instituting a more effective accounting system as well
as by curtailing the military and naval expansion program which
the Federalists had launched during the trouble with France.

The Republican Party disagreed sharply with the Hamiltonian
concept of the value of a national debt to the stability of the gov-
ernment. Led by Albert Gallatin, Jefferson’s able Secretary of the
Treasury, Congress adopted a program of paying off the debt as
rapidly as possible. Jefferson also repudiated the mercantilist ideas
of the Federalists by declaring that “agriculture, manufactures, com-
merce, and navigation, the four pillars of our prosperity, are .
most thriving when left most free to individual enterprise.” In
practice as well as in theory the Republican system was as simple
as the agrarian economy of the day.
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A cardinal constitutional principle of the Jeffersonian creed was
belief in a system of checks and balances among the three depart-
ments of the federal government in order to prevent any one of
them from assuming despotic or unconstitutional power. During
the Federalist regime the Republicans had repeatedly criticized what
they considered unwarranted assumptions of authority by the execu-
tive and judicial branches. As the institution most directly respon-
sible to the people, Congress was thought by Repubhcans to have
a priority in a system of separated powers. The organization of
Congress, however, had not been developed sufﬁcxently to provide
machinery for the assumption by that body of effective direction
of the federal government. The party therefore had to devise ways
of constructive leadership and co-operation between the executive
and Congress without violating the principle of legislative priority
or supremacy.

Jefferson solved the problem through his position as party leader,
a solution made possible because of his tremendous prestige and un-
questioned ascendancy in Republican ranks. Nominally, he accepted
the theory of congressional ascendancy in legislation. Unlike Wash-
ington and Adams, he sent his messages to Congress by a clerk rather
than reading them in person, and he was uniformly deferential in
his messages and in his other relationships with Congress. He did
not vero a single bill.

At the same time, Jefferson used the party mechanism to assert
a strong executive leadership in Congress. He had his political lieu-
tenants placed in key legislative posts, particularly as chairmen of
the important standing committees, and he then worked through
these men in carrying out his legislative program. Also Secretary
of the Treasury Gallatin acted as a valuable liason officer berween
the President and Congress, both houses accepting him as Jeffer-
son’s chief agent. Although the Republicans had earlier condemned
the Federalist practice of referring legislative matters to Hamilton
as Secretary of the Treasury, they now revived the practice by ask-
ing Gallatin to make reports and proposals to the House. He at-
tended committee meetings and assisted in the preparation of re-
ports to be presented to the House. In general he became a sort of
executive manager who co-operated with the congressional leaders
in steering measures through Congress.

This unofficial fusion of the executive and legislative depart-
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ments would have been very difficult if not impossible without the
employment of another extra-constitutional device, the party cau-
cus. From time to time the President, cabinet officers, and party
members in Congress met in caucus and discussed proposed legis-
lation fully and came to a conclusion upon policy before specific
measures reached the floor of either house. It was alleged that Jeffer-
son himself upon occasion presided at these secrer meetings. By
holding doubtful members in line, the caucus increased party sol-
idarity in Congress and facilitated enactment of important measures.

The effectiveness of this close though unofficial relationship be-
tween the executive department and Congress depended largely
upon the President’s prestige and recognized ascendancy in his own
party, and upon his capacity for leadership. From 1801 to 1809 such
leadership was provided by Jefferson, and it resulted in a compre-
hensive legislative achievement. His successor, James Madison,
lacked Jefferson’s flair for political leadership, however, and during
his term of office, the executive rapidly declined to a position sub-
ordinate to that of Congress.

THE ANNEXATION OF LOUISIANA

The outstanding event of Jefferson’s presidency was the incor-
poration in 1803 of the Louisiana Territory into the United States.
The occasion gave rise to two important and interrelated con-
stitutional issues. The first concerned the constitutional right of the
United States to acquire foreign territory; the second involved the
right ultimately to admit the territory to the status of statehood
without altering unconstitutionally the nature of the Union.

Upon their succession to power, the Jeffersonians were con-
fronted with a difficult domestic and international problem. The
lower Mississippi River flowed entirely through Spanish territory
and for the people west of the Appalachians the Mississippi fur-
nished an indispensable avenue of commerce. The American
frontiersmen were an aggressive lot, not inclined to be restrained
by unappreciated restrictions—even those of an international na-
ture—and there were repeated protests when the Spanish increased
the restrictions on American trade through New Orleans.

Jefferson was sympathetic with the westerners. When he learned
that the Louisiana Territory had been ceded to France, then power-
ful and aggressive under Napoleon’s leadership, the President moved
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to secure American control of enough land in the New Orleans
region to insure unrestricted navigation and use of the lower Missis-
sippi. The result of the negotiations with France was America’s
greatest windfall: the purchase by treaty in April 1803 of the en-
tire Louisiana Territory for approximately $15,000,000.

The American response to the acquisition was generally favor-
able, but the administration and Congress were confronted with a
basic question of constitutionality. Republicans professed adher-
ence to the doctrine of strict construction, according to which fed-
eral authorlty was definitely limited to those powers specifically
mentioned in the Constitution. Yet the Constitution said nothing
of any right to acquire temtory, the framers of 1787 having sxmply
neglected to make any statement on the point. If so sweeping a
power as the right to acquire territory were considered to be im-
plied merely because it was now convenient to do so, it would
render the whole doctrine of strict construction absurd and in-
stead confirm the Hamiltonian theory of implied powers.

More serious, to admit a given federal power as a matter of con-
venience would go far to impair the validity of the Tenth Amend-
ment. The doctrine that the federal government was one of enu-
merated powers would then be replaced by the theory that federal
authority could encompass any matter of sufficient importance to
the national welfare. The whole Jeffersonian conception of the
Union would thus be subtly altered, or even destroyed.

Jefferson at first wished to solve this dilemma by amending the
Constitution to grant the federal government the requisite authority
to purchase territory. He acrually drafted proposals for a con-
stitutional amendment to this end and submitted them to his advisers
for their consideration."They argued, however, that it would be
dangerous to allow the treaty to be delayed awaiting the slow and
doubtful process of constitutional amendment, for Napoleon might
change his mind and the great opportunity be lost. They also con-
tended that the power to purchase territory could reasonably be
implied from the treaty-making power. Reluctantly the champion
of strict construction acquiesced, trusting, as he said, “that the good
sense of our country will correct the evil of loose construction
when it shall produce ill effects.” Thus did the Jeffersonians de-
liver a severe blow to their own doctrine of strict construction of
the Constitution.
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The President called Congress into special session in order to ob-
tain the advice and consent of the Senate for the treaty and to se-
cure the action of both houses for measures to carry the treaty into
effect. Constitutional issues played the leading role in the congres-
sional debare. While the Federalists raised little objection to the
mere acquisition of the territory, they vehemently denounced cer-
tain provisions of the treaty and their implications. They centered
their attack upon Article 111, which provided- “The inhabitants of
the ceded territory shall be incorporated in the Union of the United
States, and admitted as soon as possible, according to the principles
of the Federal Constitution, to the enjoyment of all the rights, ad-
vantages, and immunities of citizens of the United States; and in
the mean time they shall be maintained and protected in the free
enjoymcnt of their liberry, property, and the Religion which they
profess.” This provision was essentially a promise of eventual state-
hood for the people of Louisiana, although under the Constitution
the admission of new states was left to the discretion of Congress

Since the Federalist Party was centered in New England, i
spokesmen objected to the creation in the South and West of new
states which would almost inevitably add to the strength of the
Jeffersonian cause. Probably most Federalists agreed with the decla-
ration of Representative Roger Griswold of Connecticut: “A new
territory and new subjects may undoubtedly be obtained by con-
quest and by purchase; but neither the conquest nor the purchase
can incorporate them into the Union. They must remain in the
condition of colonies and be governed accordingly.” Griswold’s
policy, if adopted, would have made the United States at this early
date an imperialistic nation.

The most extreme Federalist view was reflected by Senator Tim-
othy Pickering of Massachusetts, who maintained that new states
could not be admitted from the acquired territory even by consti-
tutional amendment unless every state gave its consent, since the
Union was a partnership to which the consent of each member was
necessary to admit a new partner. Later, when the Federalists were
defeated on the Louisiana issue, Pickering became the leader of the
extremists who contemplated the secession of the northern states
from the Union and the formation of a separate confederacy.

Fortunately for the future of the United States, the Republicans
preferred realistic and progressive statesmanship to consistency.
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They emphasized the authority to acquire territory under the war
and treaty-making clauses of the Constitution, a position later up-
held unequivocally by Marshall and the Supreme Court in Amzerican
Insurance Company v. Canter (1828). Also, Republican spokesmen
insisted that the treaty did not positively guarantee statehood, in-
asmuch as territorial status would satisfy the requirements of Ar-
ticle Il of the treaty. Whether states should be admitted from
the Louisiana Territory would be left to the future discretion of
Congress.

The Senate ratified the treaty in October 1803, 26 to 5, and both
houses then appropriated the money and made temporary pro-
visions for the government of the new territory. Since a majority of
Congress did not believe that the people of the acquired territory
were yet ready for a large amount of self-government, the first
governing act provided that all military, civil, and judicial authority
in Louisiana should be vested in appointees of the President. As the
Constitution explicitly gave Congress the power to “make all need-
ful Rules and Regulations™ respecting the territory of the United
States there was inherent in this measure no serious question of
congressional authority. However, objection was raised to the
autocratic nature of the territorial government, and soon the ad-
ministration sponsored another measure providing for a gradual
preparation of the French and Spanish inhabitants of Louisiana for
sclf-government. This second law provided for government by a
powerful governor and a weak council to be appointed by the
President from the property-holding residents of the territory.

American immigrants were soon settling in Louisiana and de-
manding greater participation in the government. Consequently in
1805 a third act gave the Territory of Orleans, as the lower part of
the Louisiana purchase was termed, a territorial government very
similar to that outlined in the Northwest Ordinance of 1787. The
vast arca north of the present state of Louisiana contained few white
people and was temporarily attached to Indiana Territory for pur-
poses of administration. Thus did the territory acquired from France
rapidly come to have a constitutional status practically identical
with that of the original territory of the United States.

Opposition to the constitutional incorporation of Louisiana and
its people into the federal union continued among the New England
Federalists for several years. They saw the balance of power among
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the original states being undermined to the detriment of New Eng-
land. To provide a partial corrective Massachusetts and her sister
states repeatedly proposed a constitutional amendment to increase
their relative influence by entirely eliminating slaves in the appor-
tionment of representatives in Congress. In 1812 the admission of
Louisiana as a state encountered bitter opposition from the Federal-
ists, who reiterated most of their former arguments against the in-
corporation of “outsiders” into the Union.

To be compelled to accept as political equals the untold and un-
tutored masses who would settle beyond the Mississippi seemed to
believers in government by the good, the wise, and the rich to con-
stitute a catastrophe. “This Constitution,” declared the conservative
Josiah Quincy of Massachusetts, “never was, and never can be,
strained to lap over all the wilderness of the West,” without vir-
tually subverting the rights of the original states and endangering
the Union which they created.

In sponsoring the admission of a state from the Louisiana Terri-
tory the Republicans delivered a severe blow, consciously or other-
wise, to their former concept of the Union as a compact among
the original states and to the related doctrine of strict construction.
The Louisiana Purchase doubled the size of the country; and the
Republicans, by adopting a policy of admitting new states from that
territory into the Union on an equal basis with the old states, greatly
extended the liberal and successful program of nation-building
launched by the Ordinance of 1787. No other modern nation has
had an opportunity to incorporate a practically unoccupied region
as large and potentially valuable as the Mississippi Basin, and for-
tunately both the constitutional structure and the statesmanship of
the United States were equal to the occasion.
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9

The Triumph of Jeffersonian

Republicanism

Nowsere did the impact of Jeffersonianism upon the American
constitutional system produce such a sharp reaction as in the federal
judiciary. While the judiciary, still in the hands of Federalists ap-
pointed prior to Jefferson’s inauguration, looked to long-established
law and precedent, Jefferson and his followers looked to the present
and the future and insisted upon the right of the contemporary
majority to shape its own institutions. This basic conflict had been
sharpened by the enforcement of the Sedition Act and by the parti-
san enactment of the Judiciary Act of 180o1. With the accession of
the Republicans to power, a clash was inevitable.

REPEAL OF THE JUDICIARY ACT OF 1801

In the original draft of his first message to Congress, Jefferson
had set forth his own theory of constitutional interpretation. Each
of the three equal and independent departments “must have a right
in cases which arise within the line of its proper functions, where,
equally with the others, it acts in the last resort and without appeal,
to decide on the validity of an act according to its own judgment, and
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uncontrolled by the opinions of any other department.” Such a
public challenge to the advocates of judicial supremacy was not
actually issued. Instead, in the message as delivered on December 8,
1801, Jefferson discreetly contented himself with calling the atten-
tion of Congress to the Judiciary Act of 1801 and with submitting
a summary of the business of the federal courts since their estab-
lishment, designed to demonstrate that the courts created by the
recent act were unnecessary.

On January 6, 1802, Senator John Breckinridge of Kentucky in-
troduced a motion to repeal the disputed law. This precipitated a long
debate on the question of Congress’ constitutional authority to
deprive the judges appointed under the act of their ofhices by abol-
ishing the offices they held. Federalist spokesmen answered the
question cmphatically in the negative by maintaining that repeal
would violate the provision of the Constitution which guaranteed
tenure during good behavior to federal judges. Republicans replied
that the creation and abolition of inferior courts were left by the
Constitution to the discretion of Congress, and that the offices did
not become the vested property of the judges. Senators and con-
gressmen from Kentucky and Virginia in particular were well aware
of the widespread sentiment among their constituents for the com-
plete abolition of the inferior federal courts lest the decisions of
those courts jeopardize cxisting land titles in those states. To the
Federalist charge that the repeal bill was a partisan attempt to con-
trol what the Constitution had placed above partisanship, the Re-
publicans retorted that the Judiciary Act of 1801 was the original
sin in that respect.

Repeatedly during the debates the Federalists asserted the power
of the Supreme Court to declare acts of Congress unconstitutional.
The Constitution, they said, had provided for an “independent”
judiciary which had “the power of checking the Legislature in
case it should pass any laws in violation of the Constitution.” In
reply, Breckinridge reiterated Jefferson’s doctrine, that the three
departments are equal and co-ordinate, each having “exclusive
authority on subjects committed to it.” He concluded that “the
construction of one department of the powers vested in it, is of
higher authority than the construction of any other department;

. . that therefore the Legislature have the exclusive right to in-
terpret the Constitution, in what regards the law making power,
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and the judges are bound to execute the laws they [Congress]
make.” In the House John Randolph of Virginia emphatically de-
nied the need for a judicial check on Congress by the blunt rhetorical
questions: “Are we not as deeply interested in the true exposition
of the Constitution as the judges can be? Is not Congress as capable
of self-government?”

The forces of Jeffersonian democracy had their way, and on
March 31, 1802, the repeal bill became law. The immediate effect
was to revive the judicial system based on the Judiciary Act of
1789. Promptly the Republicans enacted another law providing
for annual instead of semiannual sessions of the Supreme Court, the
effect being to postpone the Court’s next session until February
1803. The law’s sponsors evidently hoped thereby to discourage
any of the displaced circuit judges from attacking the validity of
the Repeal Act before the Court.

In April 1802, the Republican-dominated Congress passed a
new Circuit Court Act by which the country was divided into six
instead of three circuits, to each of which was assigned a separate
justice of the Supreme Court, who, together with a district judge,
should compose the circuit court. As new states were later admitted
into the Union this federal judicial system was extended, with no
basic change being made until after the Civil War.

MARBURY V. MADISON

Chief Justice Marshall realized the need for immediate and bold
action if he were to prevent Federalist constitutionalism from being
overwhelmed by the triumphant Republicans. Jefferson and his
congressional supporters had carried through a comprehensive leg-
islative program based upon their own interpretation of the con-
stitutional division of power, and then in the congressional elections
of 1802 they had received the equivalent of a vote of confidence
from the people. Marshall was aware that a frontal assault upon the
power of the executive or of Congress might accomplish little of
lasting value and might lead to the impeachment of judges in retalia-
tion. A skillful political tactician, he therefore decided upon a flank-
ing movement. He found his opportunity in Marbury v. Madison
(1803), a case giving rise to his most celebrated opinion, if not his
most important one.

William Marbury was one of President Adams’ “midnight” ap-
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pointees as justice of the peace for the District of Columbia. His
commission had been signed and sealed but not delivered when
Jefferson took office. The new President, believing that the ap-
pointment had not been consummated, ordered James Madison, his
Secretary of State, to withhold the commission. Thereupon Mar-
bury, acting under Section 13 of the Judiciary Act of 1789, appled
to the Supreme Court for a “rule” or preliminary writ to Madison
to show cause why a mandamus should not be issued directing the
Secretary of State to deliver the commission. When the prelim-
inary writ was granted Madison ignored it as a judicial interference
with the executive department.

At the Court’s next session in February 1803, Marshall handed
down an opinion on Marbury’s application for a mandamus. Ignor-
ing for the moment the issuc of whether or not the Supreme Court
could properly take jurisdiction of the cause, Marshall first con-
sidered the question: “Has the applicant a right to the commission
he demands?” His answer was that when a commission has been
signed and sealed the appointment is legally complete. For Jeffer-
son’s and Madison’s benefit he added: “To withhold his commis-
sion, therefore, is an act deemed by the court not warranted by law,
but violative of a vested legal right.” In leaving the question of the
Court’s jurisdiction to the last Marshall reversed the usual and logi-
cal order of procedure, and by so doing he created for himself an
opportunity to lecture the Secretary of State on his duty to deliver
the commission and thus to obey the law.

If the applicant’s rights have been violated, the Chief Justice
next asked, “do the laws of his country afford him a remedy?” This
question Marshall also answered in the affirmative: “Having this
legal title to the office, he [the applicant| has a conscquent right
to the commission; a refusal to deliver which is a plain violation of
that right, for which the laws of his country afford him a remedy.”
Marshall denied that the Court in exercising its duty to decide on
the rights of individuals was attempting “to intrude into the cab-
inet, and to intermeddle with the prerogatives of the executive.”
In the exercise of “certain important political powers” the President
is free to use his own discretion, but where he is directed by act
of Congress to perform certain acts which involve the rights of
individuals he 1s “amenable to the laws for his conduct.”

A third, and the determining question in the case was whether
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the proper remedy for the applicant was “a mandamus issuing from
this Court.” Under the Judiciary Act of 1789, Section 13, the Su-
preme Court had been authorized “to issue . . . writs of mandanus
... to ... persons holding office under the authority of the
United States.” Since the Secretary of State definitely came within
that description, “if this court is not authorized to issue a writ of
mandamus to such an officer, it must be because the law is uncon-
stitutional.” Marshall then argued that the Constitution prescribed
specifically the Supreme Court’s original jurisdiction, that this juris-
diction did not include the power to issue writs of mandamus to
federal officials, and that Congress had no power to alter this juris-
diction. Therefore the attempt of Congress in the Judiciary Act of
1789 to give the Supreme Court authority to issue writs of man-
damus to public officers “appcars not to be warranted by the con-
stitution.” Consequently Marbury’s application for a mandamus was
denied.

Having declared void a section of the Judiciary Act of 1789,
Marshall then passed to his now famous argument defending the
Court’s power to hold acts of Congress unconstitutional. His argu-
ment rested more upon certain general principles of constitutional
government than upon specific provisions in the Constitution itself.
First he observed that the Constitution was the “fundamental and
paramount law of the nation.” Second, it was the particular duty
of the Courts to interpret the law—that 1s, “to say what the law
1s.” “Thus,” the Chief Justice concluded, “the particular phraseology
of the constitution of the United States confirms and strengthens
the principle, supposed to be essential to all written constitutions,
that a law repugnant to the constitution is void, and that the courts,
as well as other departments, are bound by that instrument.” There-
fore, in conflicts between the Constitution and acts of Congress, it
is the Court’s duty to enforce the Constitution and to ignore the
statute, that is, to refuse to enforce the unconstitutional law.

Marshall’s opinion was in reality a shrewd and audacious political
attack on Jefferson’s administration, in which the Chief Justice went
out of his way to lecture his political antagonist in the Executive
Mansion. In order to do so, he carefully avoided a prior considera-
tion of the question of jurisdiction and instead treated first and at
great length the constitutional duties and obligations of the executive.
Much of this material was mere obiter dictum, since later in the
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opinion Marshall held that the Court had no proper jurisdiction of
the cause.

At the same time, Marshall carefully protected himself against
political reprisals. He decided the immediate issue in favor of the
administration and thereby avoided giving Madison and Jefferson
any opportunity to defy the Court’s authority. Had he issued the
writ of mandamus requested, Madison would almost certainly have
refused to comply, and the Court, its authority flouted, would have
been made to look ridiculous. Moreover, in declaring void a por-
tion of a statute on the grounds that it gave the Court authority
in excess of constitutional limitations, he evaded any possible charge
that the Courr was engaged in self-aggrandizement of power.

In declaring void a section of the Judiciary Act of 1789, Marshall
also violated a basic rule of statutory construction—that a law ought
not to be held unconstirutional when it might be held valid by any
other possible reasonable construction. A careful reading of the
Judiciary Act of 1789 does not reveal any obvious and distinct at-
tempt on the part of Congress to confer any additional category of
original jurisdiction upon the Court beyond that authorized mn the
Constitution. The plain intent of Section 13 was to authorize the
issuance of writs of mandamus in cases where the Court did have
jurisdiction under the Constitution. In short, Marshall’s interpreta-
tion of the section in question was a strained and unreasonable one,
and was out of accord with the principles of statutory construction
laid down by Marshall himself in subsequent opinions, in which he
argued for a broad and liberal construction of statutes and of con-
gressional powers under the Constitution.

Marshall’s argument in favor of the Court’s power to declare an
act of Congress void was not of major significance at the time he
made it, and the importance of Marbury v. Madison in the history
of judicial review has in fact been somewhat exaggerated. The idea
that the Court could invalidate acts of Congress was not then new.
More than a score of analogous state cases, in which state courts
had declared void the acts of their legislatures, had already occurred.
In The Federalist, Hamilton had argued for the right of judicial
review in the forthcoming federal judiciary, and the reader will
recall that in Hylton v. United States (1796) ! the Court had as-
sumed the right, although it had decided that the statute in ques-

1For a discussion of this case see p. 193.
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tion was constitutional. Prior to 1803, a decided majority of the
bench and bar had apparently considered judicial review a neces-
sary part of the constitutional system, and the principle had not been
seriously disputed until the recent debate on the highly contro-
versial Repeal Act of 1802. Marshall’s reaffirmation of the Court’s
power therefore received but little attention from either the friends
or the foes of the federal judiciary.

Moreover, Marshall’s opinion is of doubtful significance as a
precedent for the later exercise of the Court’s power to act as the
final arbiter of constitutional questions involving the validity of acts
of Congress. Marshall nowhere asserted that the Court’s decision
regarding the constitutionality of acts of Congress was final and
binding upon the other two departments of government, nor did
he make the express claim that the judiciary’s interpretation was
superior to or entitled to precedence over that of Congress or the
executive. The act he invalidated in part was not a general law, but
dealt exclusively with the judicial department. In asserting the
Court’s right to pass on the constitutionality of such a statute,
Marshall did not claim much more than that each department of
the government rightfully should have the final authority to pass
on constitutional matters affecting that department.

That the Court was not anxious at this time to assert too boldly
and comprehensively its rights of judicial review was demonstrated
a few days after the delivery of the Marbury opinion, when a major-
ity of the justices officially acquiesced in the assignment to them of
circuit court duty by the Judiciary Act of 1789 and the Circuit
Court Act of April 1802. Marshall and some of the associate jus-
tices strongly believed that the Constitution did not authorize the
assignment of Supreme Court justices to the circuit courts. But
when the issue came before the Court in Stuart v. Laird (1803),
the pertinent provisions of these acts of Congress were held to be
valid for the remarkable reason that “practice and acquiescence”
in the assignment of circuit court duty to the justices “for a period
of several years, commencing with the organization of the ju-
dicial system |in 1789], affords an irresistible answer, and has in-
deed fixed the construction.”

Marshall himself was shortly to express the thought that he did
not consider the Court’s opinion on constitutional matters to be
binding in all cases upon the other two departments of government.
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Less than a year after the Marbury decision he admitted privately
that “a reversal of those legal opinions deemed unsound by the
legislature would certainly better comport” with American in-
stitutions and character than the process of impeaching judges then
being pursued by the Republicans. Either the Chief Justice was
afraid of impeachment or he believed that Congress was not bound
unalterably by opinions of the Court.

For more than half a century after Marbury v. Madison Congress
and the President continued to consider themselves at least the equals
of the judiciary in determining the constitutionality of legislation.
In several important cases before the Supreme Court the validity of
certain congressional acts was challenged, but in each case the Court
upheld the act in question. Furthermore, practically every session
of Congress was to witness lengthy constitutional debates in which
the members would rely upon their own rather than the judges’
interpretation. Likewise unul after 1865 many more bills werc
vetoed by Presidents on the ground of their unconsntuuonalxty than
were invalidated by the Supreme Court. During that time it was
generally assumed that the people of the United States could make
the final interpretation of the Constitution themselves through the
politically responsible departments or through amendments. Not
until the latter decades of the nineteenth century was this theory
of constitutional interpretation replaced by the juristic concept of
judicial review, according to which the decisions of the Supreme
Court determined constitutional issucs with finality unless changed
by amendment.

The reaction of the Republicans to the Marbury decision was
varied but less critical than were their responses to some of
Marshall’s later decisions. Few grasped the potentialities of judicial
review, and as a consequence the portions of the opinion affirming
the Court’s right to declare acts of Congress void aroused relatively
little opposition. Most Republican leaders were determined that the
politically responsible departments should have their way in im-
portant conflicts with the Federalist judiciary and were not deterred
by the elaborate pronouncement of the Chief Justice. This attitude
was encouraged by the decision in Stuart v. Laird, which virtually
upheld the Republican cause as represented in the Repeal Act. And
since the decision on the immediate issue between Marbury and
Madison was in favor of the Jeffersonians, their chief criticism was
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directed against Marshall’s “interference” with the Executive De-
partment. This they considered a political act, and they were de-
termined to reply in kind.

IMPEACHMENT OF FEDERAL JUDGES

Under the United States Constitution impeachment was the only
legal method of removing federal executive and judicial officers.
The House of Representatives was authorized to impeach “all civil
Officers of the United States” for “Treason, Bribery, or other high
Crimes and Misdemeanors,” whercupon they were to be tried be-
fore the Senate. As in many other provisions of the Constitution, the
real scope and meaning of impeachment could be determined only
by practical application and experiment.

Although the Constitution prescribed the impeachment of fed-
eral judges only for high crimes and misdemeanors, Jefferson’s sup-
porters were inclined to take an extremely broad view of the im-
peachment power. By the more partisan Republicans impeachment
was considered a proper instrument for removing from office judges
who had fallen too far out of step with public opinion. This con-
ception made impeachment purely a political proceeding in which
any judge could be removed from office should both the House and
the Senate think it expedient to do so.

To the Federalist argument that the judiciary should be above
political considerations, Jefferson’s supporters replied that the fed-
era] judiciary had already entered the political arena and thart it
must abide by the consequences. More moderate Republicans were
not willing to go this far, but they held that “high crimes and mis-
demeanors” might be construed broadly, so that bad judicial ethics
or misconduct on the"bench would become impeachable offenses.
Some judges had taken advantage of their responsibility in charging
grand juries to make political spceches from the bench; others had
left their work to participate in political campaigns; still others had
interpreted and applied the Sedition Law with gross partlsanshxp
Many moderate Republicans thought these offenses properly im-

eachable.

The Republicans first tested the impeachment process against
Judge John Pickering of the District Court of New Hampshire. In
February 1803, while the Marbury case was pending, Jefferson sent
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to the House of Representatives a message accompanied by docu-
mentary evidence showing that Pickering was guilty of intoxica-
tion and profanity on the bench. The House later impeached the
judge on charges of malfeasance and general unfitness for office be-
cause of his loose morals and intemperate habits. In March 1804,
Pickering was tried before the Senate, where evidence established
that he was insane.

This raised the question of the extent of the impeachment power
in a most embarrassing form. It could hardly be argued plausibly
that an insane man’s conduct constituted either high crime or mis-
demeanor, since such offenses implied “a vicious will” on the part
of the person involved. Yet unless the impeachment power was to
be construed broadly enough to remove Pickering, the precedent
would be established that there was actually no method of re-
moving an incompetent or incapacitated judge from office.

A majority even of the Rcpublican senators were apparently
persuaded that Pickering, being insane, could not properly be con-
victed on any of the specific counts in the House impeachment.
Nonctheless they believed Pickering unfit for office and either ab-
stained from voting or joined their colleagues in voting that the
accused was “guilty as charged.” He was convicted by a 19-to-7
vote and removed from office. The Pickering impeachment was so
confused and contradictory, however, that it was not thereafter
treated as having established the general right of impeachment for
mere incompetence or incapacity in office.

Following Pickering’s conviction, the administration moved to
impeach Justice Samuel Chasc of the Supreme Court. Republican
leaders were generally agreed that Chase’s conduct on the bench in
the Sedition cases had been inexcusable; moreover, they felt that
he had forfeited any claim to judicial impartiality by actively cam-
paigning for Adams in 1800. In 1803 he provided additional grounds
for impeachment, when in a long charge to a Baltimore grand jury
he severely criticized Congress for abolishing the circuit judges and
jeopardizing the “independence” of the judiciary. He also attacked
the Jefferson administration and its doctrine “that all men, in a state
of society, are entitled to enjoy equal liberty and equal rights,”
doctrine which he said had “brought this mighty mischief upon
us,” a mischief that would “rapidly progress, until peace and order,
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freedom and property, shall be destroyed.” Universal suffrage, he
contended, would cause “our republican Constitution” to “sink into
a mobocracy.”

At Jefferson’s suggestion the House of Representatives in January
1804 appointed a committee to inquire into Chase’s conduct. This
resulted in the House’s impeachment of Chase on March 12 by a
strictly partisan vote of 73 to 32. To conduct the trial the House
appointed a committee, headed by John Randolph of Virginia,
which presented eight articles of impeachment. No infraction of
Jaw was alleged. The first seven articles concerned Chase’s “oppres-
sive conduct” as a presiding judge in several criminal trials of 1800
which had arisen under the Sedition Act. The final article related
to the Baltimore address, which was characterized as “an intem-
perate and inflammatory political harangue,” designed “‘to excite the
fears and resentment . . . of the good people of Maryland against
their State government . . . |and]| aganst the Government of the
United States.”

In February 1805 the trial got under way before the Senate,
presided over by Vice-President Aaron Burr, fresh from his duel
with Hamilton. Justice Chase was defended by five eminent Fed-
eralist lawyers, headed by Luther Martin, whose hatred of the
President was so great that in an age of intense partisanship his worst
damnation of a man was to call him “as great a scoundrel as Tom
Jefferson.” It was evident to observers that although the fate of the
federal judiciary might hinge on the verdict, the trial was to be
an heroic partisan contest. At first the Republican leaders were con-
fident of success, but as the trial progressed their confidence de-
clined. The House managers were less competent lawyers than the
defense counsel, while the testimony of their star witnesses proved
to be contradictory and less damaging to Chase than anticipated.

It was generally recognized both in the presentation of the evi-
dence and in the arguments of the case that the vital issue concerned
the proper scope of impeachment under the Constitution. The
counsel for the defense did not claim that Chase was above reproach,
but they consistently maintained that an offense to be impeachable
must be indictable in law.

On the other hand, certain members of the impeachment com-
mittee, notably Randolph, took the extreme view that impeachment
was not necessarily a criminal proceeding at all, but rather that on
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occasion it could be resorted to as a constitutional means of keeping
the courts in reasonable harmony with the will of the nation, as
expressed through politically responsible departments. They agreed
essentially with a previous assertion of Senator William Giles that *“if
the Judges of the Supreme Court should dare . . . to declare an
act of Congress unconstitutional, or to send a mandamus to the
Secretary of State, as they had done, it was the undoubted right of
the Housc of Representatives to mmpeach them, and that of the
the Senate to remove them, for giving such opinions, however hon-
est or sincere they may have been in enterraining them.” The weight
of this argument was increased by the fact that President Jefferson
had just been re-clected in the presidential campaign of 1804 by
an overwhelming electoral vote, with increased Republican majori-
ties in Congress.

The other House managers did not adherc to such a broad inter-
pretation of impeachment. They merely argued logically that, since
impeachment was the only consututionally recognized method of
removing federal judges, the terms “high Crunes and Misdemeanors”
must necessarily include all cases of willful misconduct in office,
whether indictable in law or not.

The Scnate was composed of twenty-five Republicans and nine
Federalists, so that twenty-three votes were required for conviction.
As the trial approached its climax the administration leaders became
apprehensive that some of the Republican senators from northern
states would not accept the House managers’ interpretation of im-
peachment and would not vote for conviction. Consequently
Jefferson and his co-workers began to shower attention on Vice-
President Burr, with whom they had previously broken politically,
in the hope that he would usc his acknowledged influence with
northern Republican senators to keep them in line. This effort was
doomed to failure. Although the administration forces obrained a
majority vote for conviction on three counts, they failed to secure
the two-thirds majority requircd for conviction, falling four votes
short of that number on the last article, where they had the strong-
est case.

The Federalists were jubilant, while the Republican leaders were
bitterly disappointed. These reactions were intensified by the simul-
taneous failure of the Republican-controlled legislature of Penn-
sylvania in its impeachment of judges of the state Supreme Court.
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Failure convinced Jefferson and many of his supporters that im-
peachment was “a bungling way of removing Judges,” “a farce
which will not be tried again.” Immediately Republican leaders in-
troduced into both houses of Congress resolutions to amend the
Constitution so as to provide for the removal of federal judges “by
the President on joint address of both Houses of Congress.” Al-
though this action was in part a gesture—since the Republicans
could hardly have expected to secure the adoption of such an amend-
ment at that time—they repeatedly used the threat of an amend-
ment of this kind in their struggles with the Federalist judges.

That the abandonment of impeachment as a political device was
salutary has been the general verdict of statesmen and historians.
To say, however, that the conviction of Justice Chase would in-
evitably have led to the removal of his associates and to the destruc-
tion of the “independence” of the federal judiciary is to engage
in unwarranted speculation. Elective judiciaries or other means of
making judges responsible to public opinion were later adopted by
most of the states without noticcable curtailment of the legal rights
of the individual citizen.

Chase’s impeachment had some beneficial consequences in that
thereafter federal judges were more inclined to confine thir official
opinions and actions to judicial matters and to refrain from lectur-
ing the public on political or moral issues. This restraint did not com-
pel federal judges to lose sight of political considerations, however,
as was soon evidenced in the famous trial of Aaron Burr.

THE BURR TRIAL AND THE DEFINITION OF TREASON

Treason is the most serious crime which a citizen can commit
against his country. In Britain and in many European countries,
however, the offense has often been defined very looscly, to include
a variety of political offenses against the state. To guard against this
possibility, the Convention of 1787 wrote into the Constitution,
Article III, Section 3, an extremely narrow definition of treason:
“Treason against the United States, shall consist only in levying
War against them, or in adhering to their Enemies, giving them
Aid and Comfort. No person shall be convicted of Treason unless
on the Testimony of two Witnesses to the same overt Act, or on
Confession in open Court.”
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The first federal treason trials of constitutional significance were
those arising out of the celebrated conspiracy of Aaron Burr. Burr
had a brilliant though opportunistic political career which carried
him to the vice-presidency, but his political break with Jefferson
and his tragic duel with Hamilton in July 1804 brought his career
to a premature end. To recoup his political fortunes he turned to
the West, where popular discontent still prevailed. In the summer
of 1806 Burr procured, although he did not actually attend, the
assemblage of a small armed force at Blennerhassett’s Island in the
upper Ohio River and subsequently conducted it down the Missis-
sippi toward New Orleans. What his ultimate objectives were is
still a matter of controversy, but many men were then convinced
that he plotted the treasonable separation of the Southwest from
the remainder of the Union, and there is some evidence to sub-
stantiate this view. Jefferson was at first not much alarmed by Burr’s
acuivities, but in November 1806 he issued a proclamation calling
for the seizure of Burr and his associates. The expedition ultimately
reached the lower Mississippi, where it disintegrated. Burr fled
into the wilderness of the Southwest Territory but was shortly
captured and brought east for trial.

Burr’s trial opened at Richmond, Virginia, in May 1807, in the
United States Circuit Court for Virginia, presided over by Chief
Justice John Marshall. The prosccution was in charge of District At-
torney George Hay and the immature but briliant William Wirt;
defense counsel included Burr himself, Luther Martin, and several
other famous lawyers of the day. The serious nature of the alleged
offense, Burr's former high office, the administration’s grim de-
termination to secure a conviction, and Marshall’s known bitterness
toward Jefferson, all combined to produce one of the most dramatic
trials in American history.

The first important constitutional issue presented by the case
arose during the proceedings before the grand jury, when Burr
moved that the court issuc a subpocna to President Jefferson requir-
ing him to appear with certain papers in his possession material to
the case. A heated debate between counsel developed over the power
of the court to issue a subpoena to the President, with Marshall
finally ruling in favor of the court’s authority. Both the Constitu-
tion and federal law, he said, gave an accused person the right
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the process of the court to compel the attendance of his witnesses,”
and neither the Constitution nor any law exempted the President
from this rule.

Jefferson refused to obey the order on the ground that the inde-
pendence of the executive would be jeopardized were the President
amenable to the court’s writ. The President, he added, had duties
which were superior to his duties as a citizen. In general, Jefferson’s
argument has since becn sustained as correct, in particular where
the court seeks to interfere with the conduct of executive affairs.

The main issue during the trial itself was whether Burr’s actions
constituted treason as defined in the Constitution of the United
States. The defense maintained that Burr could have had no direct
part in any overt act of levying war against the United States, since
he had not becn present during the assemblage of armed forces at
Blennerhassett’s Island. The defense thus attempted to draw a dis-
tinction between the real act of levying war and the mere act of
advising such action, the former admittedly being treason but the
latter being only “constructive treason.” The prosccution, on the
other hand, relied on the Fnglish common-law doctrine that “in
treason all are principals,” and argued accordingly that Burr as
procurer of the unlawful assemblage was as guilty as any of the men
who assembled on the fateful night.

In a very claborate opinion Marshall accepted the defense con-
tention. He drew a sharp distinction between actual presence with
an armed force levying war against the United States and mere ad-
vice or procurement. The latter, he said, was conspiracy, not
treason.? “To advise or procure a treason . . . is not treason in it-
self.” The Chief Justice admitted, however, that procuring the
armed force might be treason, but the procurement must then be
charged in the indictment and proved by the testimony of two wit-
nesses to the same overt act